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UNITED STATES 

Circuit and District Courts 

TCITH ÏHK 

SUBJECTS OF THE OPINIONS REPORTED IN THIS VOLUMU. 



FIRST CIRCUIT. 

HORA.CE GRAY, Associate Justice oe the Suprême Court. 
JOHN LOWELL, Oihcuit Judge. 

Patents— diversity, 673. Patents— iujunction— lâches, 477. 

Patent— use by flrm, 130. 

MATHEW WBBB, District Judge, Maine. 
DANIEL CLARK, District Jddgb, New Hampshire. 
THOMAS L. NELSON, District Judge, Massachusetts. 
LE BARON B. COLT, Distkict Judge, Rhode Island. 

Fire insurance— eon tract, 454. Pateat— priority— injunction, 414. 



SECOND CIRCUIT. 

SAMUEL BLATCHFORD, Associate Justice oe the Suprême Court, 
WILLIAM J. WALLACE, Circuit Judge. 

Collision— mutual fault — damages, Patent — disclaimer — reissue, 240. 

149. Patent— infringement, 413. 

Con tract — agreement to arbitrate .Patents— infringement, 539. 

513. Patents— novelty, 915. 

Contract by correspondenee, 646 Patents — priority, 564. 

Corporations — lease by directors — Patents— reissue, 566. 

suit by stockuolder, 14. Patents — System for registering 

Customs duties — recovery — bar of bondsf, 560. 

former judgment, 341. Piivate postal routes, 609. 

Equity — remedy at law — estoppel, Public agent— liability, 688. 

422. Recovery of illégal customs duties, 

Equity — remedy at law — relief, 13. 336. 

Extradition proceedings, 333. Removal of cause — corporation cre- 

Fraudulent assignaient, 759. ated by act of congress, 888. 

Municipal bonds, 532. Vessel — power of charterer — sûji» 

Patents— damages for infringement plies, 262. 

680. 

NATHANIEL SHIPMAN, District Judge, Connecticut. 

Patent — infringement — proof of Principal and agent— contracta àf 

damages, 244. public agent, 681 

Patents— master's report, 469 

(iii) 



IV TJNITBD STATES CIRCUITS. 

A. 0. COXE, District Judge, N. D. New York. 

Bankruptcy — compensation of as- Remo val of cause — nominal parties, 

signée, 220. 294. 

Collision at sea — division of loss, 154. Salvage— compensation, 866. 

Married women — equity — action in Taxation of negotiaule paper — na- 

New York, 168. tional bank, 369. 

New trial — instructions, 335. Verdict — effeet, 741. 

ADDI60N BROWN, District Judge, S. D. New York. 

Action against masfer for unlading Damage to cargo — bill of lading, 601. 

goods without permit, 184. Damage to cargo — computation, 570. 

Admiralty — practice — security, 502. Equity rule 69 — aroendrnent — lâches, 

Artists' services — contract — injunc- 655. 

tion, 37. Extradition — practice, 93. 

Bankruptcy — fraudulent assign- Sale of vessel— liens, 482. 

ment, 218. Balvage, 486. 

Bankruptcy — partncrsliip — dis- Salvage — suit against government, 

charge, 465. 491. 

Charter- party — discharging cargo, Shipping — contract of affreightment, 

248. 868. 

Collision— admiralty rule 21— judg- Towage— duty in making up tow, 

ment in rem, 279. 270. 

Collision— damages, 507. Vessel— defective construction, 861. 

Collision — inspectors' rules — con- Vessel — shipwright — part owners, 

trary signais, 424. 697. 

Collision — stopping — motion of Wharfage — title of act, 418. 

stem, 792. 

CHARLES L. BENEDICT, District Judge, E. D. New York. 

Bill of lading— péril of sea, 702. Towage— loss of boats in squall, 703. 

Patents — infringement — damages, Towage — salvage— amotint, 144. 

676. Vessel — seamen's wagus — material- 

Bemoving stamps from casks con- men's lien, 796. 

taining distilled spirits, 376. 

HOYT H. WHEELER, District Judge, Vermont. 

Bankruptcy — contempt, 536. Pleading— answer by corporation, 

Inf'amous crime — information, 778. 718. 

Personal iniury — damages, 368. Promissory note — notice of dishonor 

— diligence, 838 



THIRD CIRCUIT. 

JOSEPH P. BRADLEY, Associate Justice of the Suprême Court. 

WILLIAM McKENNAN, Circuit Judge. 

Bankruptcy — limitations — annulling Costs in patent cases — disclaimer, 
judgment, 801. 791. 

Patents — utility— novelty, 540. 

E. G. BRADFORD, District Judge, Delaware. 

JOHN T. NIXON, District Judge, New Jehset. 

Banking — cashier's bond, 452. Railroad bonds, 804. 

Municipal corporations — sale of se- Riparian rights — dedication of 
curities, 833. streets, 816. 

WILLIAM BUTLER, District Judge, E. D. Pennsylvahia. 

Admiialty — appenl—supersedeas, 430. Patents— disclaimer — costs, 791. 
Compulsory pilotage, 480. P<i tenta— limitation and duration of 

Demurrage— charter, 879. period, 856. 

Taxes— la ndlord and tenant, 373. 



TJMTED STATES CIRCUITS. \ 

MARCUS W. ACHESON, District Judge, W. D. Pennsylvania. 

Collision — tow-boat on western river, Trade name — injunotion, 437. 

274. Trover— timber felled, 178. 

Keal estate sale by marshal — princi- Wharfage — municipal corporation, 

pal and agent, 324. 674. 



FOURTH CIRCUIT. 

MORR1SON R. WAITE, Chibp Justice op thk Suprême Coukt. 

PatOQts — soldering irons, 471. 

HUGH L. BOND, Circuit Judge. 

Deserting seamen , 657. Fédéral élection — régulations by con- 

gress— fii'teenth amendaient, 223. 

THOMAS J. MORRIS, District Judge, Maryland. 

GEORGE W. BROOKS, District Judge, E. D. North Carolina. 

ROBERT P. DICK, District Judge, W. D. North Carolina. 
Criminal practice — grand jury, 765. 

GEORGE S. BRYAN, District Judge, South Carolina. 

R. W. HUGHES, District Judge, E. D. Virginia. 

Fédéral élection laws, 175. Spécial act granting patent to heirs, 

Practice — motion to quash — replevin 543. 

in Virginia, 181. Ventre of jurors in United States 

courts, 164. 

JOHN PAUL,* District Judge, W. D. Virginia. 

JOHN J. JACKSON, District Judge, West Virginia. 



FIFTH. CIRCUIT. 

WILLIAM B. WOODS, Associate Justice op the Suprême Court. 

Balvage— maritime service, 924. Wharfage— tonnage — régulation of 

commerce, 891. 
DON A. PARDEE, Circuit Judge. • 

Auvent— liability to third party, 87. Municipal corporations — minutes— 
Bankruptcy — jurisdiction — bill of lobbying, 910. 

review, 900. Promissory note — attorney's fee — 

Cliarter-party — usage — impossible discontinuance, 89. 
condition, 145. Removal of cause, 1. 

Corporations, 140. Removal of cause — case arising un- 

Co.ton factor — commisions, 87. der law of United States, 4. 

Interpleader — counsel fées, 20. Sherilf — exécution— deed, 914. 

Jurisdiction of circuit court, N. D. Shipping— seaworthiness, 916. 
Texas, 7. Stowage— injury to cargo, 148. 

Jurisdiction of United States courts, Towage— damages, 926. 

897. Transaction or compromise — war- 

Lis pendent in state court, 22. ranty, 749. 

Trespass to real estate, 86. 

JOHN BRUCE, District Judge, S., M., and N. D. Alabama. 
Confederate bonds— contract to sell, 53 

THOMAS SETTLE, Distbict Judge. N. D. Florida. 

•Appointée!. 



VI UNITED STATES OIBCtJITB. 

JAMES W. LOCKE, District Judge, S. D. Florida. 

Cûstoms duties — Seizure of -perish- Salvage— measure of compensation, 
able property, 921. 264. 

H. K. McCAY, District Judge, N. D. Georgia. 
JOHN ERSKINE, District Judge, S. D. Georgia. 
EDWARD C. BILLINGS, District Judge, E. D. Loiusiana. 

Admiralty jurisdiction — négligence Elections— Rev. 8t. {§ 5515, 5522 — 

eansing death on high seas. 255. state ofïicers, 116. 

Criminal law — venir e fadas, 119. Fédéral élections — frauds — indict- 

Drawing grand jury — number oi ment under alias, 112. 

names in box, 109. Municipal-tax power — jurisdiction, 

11. 
ALECK BOARMAN, District Judge, W. D. Louisiana. 
ROBERT A. HILL, District Judge, N. and S. D. Mississippi. 

Législative enactments — construc- Municipal corporation — charter of 
tion, 751. city of Aberdeen, 745. 

Partnership— insolvency — paymcnt of debts of. member by firm, 316. 

AMOS MORR1LL, District Judge, E. D. Texas. 
A. P. McCORMICK, District Judge, N. D. Texas. 
E. B. TURNER, District Judge, W. D. Texas. 



SIXTH CIRCUIT. 

STANLEY MATTHEWS, Associate Justice op tue Suprême Court. 

Admiralty appeal — jurisdiction circuit court, 133. 
JOHN BAXTER, Circuit Judge. 
JOHN WATSON BARR, District Judge, Kentucky. 

Discrimination betweeu white and Life insurance— policy, 720. 
black in distribution of school Married womeu— judgment, 447. 
fund, 297. 
HENRY B. BROWN, District Judge, E. D. Miciiiqan. 

Citizenship — alienage — résidence — Jurisdiction— assignée — purchase of 
marriage, .211. partner's interest at exécution 

Decree of maritime court of Ontario sale, 8. 
— sale of vessel, 283. . Négligence of tug — cross- libel, 927 

New parties — substituted service, 729. 

80LOMON J. YVITHEY, District Judgej "W. D. Michigan. 

Citizenship — pleading, 708. 
MARTIN WELKER, District Judge ; N. D. Ohio. • 

G. R. SAGE, District Judge, S. D. Ohio 

D. M. KEY, District Judge, E. and M. D. Tennessee. 

E. S. HAMMOND, District Judge, W. D. Tennessee. 

Common carrier— seizure of goods Life insurance — insurable interest, 

under proeess, 57. 650. 

Criminal p.acticc— bail, 101. 



SEVENTH CIRCUIT. 

JOHN M. HATtL.VN, Associate Justice of thb Suprême Court. 

Removal ot cause — case arising under constitution and laws of United 

States, 881. 



UNITED STATES OIBOUITS. VU 

THOMAS DRUMMOND, Circuit Judge. 

Bankruptcy— assignee's sale, 783. Removal of cause — diligence— bond, 

Municipal corporation — regulating 289. 

telegraph privilèges, 309. Removal of cause — sépara ble oontro- 

Removal of cause — case arising un- versy, 705. 
der constitution, 706. 

HENRY W. BLODGETT, District Judge, N. D. Illinois. 

Bankruptcy — fixe insurance, 756. Patents for lands upon navigable 

Patent — anticipation — claim — in- waters, 823. 
fringement, 236. Promissory note— religious corpora- 

tion, 742. 

SAMUEL H. TREAT, District Judge, S. D. Illinois. 
WAIiTER Q. GRESHAM,* District Judgb, Indiana. 

Taxing power of states — interstate commerce, 193. 
CHARLES E. DYER, District Judgb, E. D. Wisconsih. 

Négligent burning of house — proxi- Patents — infringement — damages, 
mate cause, 75. 783. 

Removal of cause — trial in state court, 161. 

ROMANZO BUNN, District Judgb, W. D. Wisconsin. 

Action against city— summons, 534. 



EIGHTH CIRCUIT. 

SAMUEL F. MILLER, Associate Justice of the Suprême Court. 

Oonstitutional law— compensation for private property, 444. 
GEORGE W. McCRARY, Circuit Judge. 

Circuit court — enjoining probate Innkeepers— liability for theft, 71. 

proceedings in state court, 433. Judgment by default, 323. 

Conspiracy to intimidate settlers on Jurisdiction — ioreigo corporation — 

public lands, 221. consolidation of railroad compa- 

Contempt in United States courts, nies, 295 

853. Lode or placer mine, 829. 

Corporation created by territorial Patent for land— fraudulent repre- 

legislature— suppleniental bill, 712. sentatious, 810. 

Criminal information — remitter to Receiver— suit against stockholders, 

circuit court, 513, 725. 

Equity — final decree — railroad Removal of cause— suit by or against 

bonds, 906. corporation created by act of con- 

Equity pleading — fraudulent con- gress, 292. 

veyance — discovery, 732. State statutes as rules of décision, 

Fraudulent préférences, 813. 435. 

Indictment — notice of articles to Suit to cancel morcgage — parties — 

prevent conception, 760. bill of review, 305. 

HENRY O. CALDWELL, District Judge, E. D. Arkansas. 

Factor — sale for advances — account, Fraudulent conveyance — mortgago 
516. — United States courts, 206. 

ISAAC C. PARKER, District Judge, W. D. Arkansas. 
O. P. SHIRAS, District Judge, N. D. Iowa. 

Municipal corporation — streets — ' Patent — driven well — reissue void — 

railroad — statute of limitations, piior use, 387. 

351. 

JAMES M. LOVE, District Judgb, S. D. Iowa. 

Patent — driven well — prior use, 403. 

•Resigned. William A. Woods, of Indlanapolis, lndiana, appointed. 



V1U UNITED STATES OBROVITB. 

C. G. FOSTER, District Judge, Kansas. 

Bond of surveyor gênerai or receiver and register of land-offlce, 331, 
RENSSELAER R. NELSON, District Judas, Minnesota. 

Patent — driven well, 411. 
SAMUEL TREAT, District Judge, E. D. Missouri. 

Admiralty practice, 800. Patents — reissue — barbed - wire 

Corporations — collusive judgment — fence, 661. 

stockholders, 173. Patents— rights of assignée, 669. 

Equity — cloud on title — cross-bill, Patent— test case — provisional in- 

35. junction, 128. 

Fraud on creditors, 850. Pleading — counter-claim— final set- 

Life insurance— mutual benevolent tlement, 738. 

society, 749. Practice — mandamua — supersedeas, 

Married" women— insolvent debtor, 836. 

614. Stockholders — double-liabiliu 

Patents — coulters for plows, 658. clause, 644. 

Patent — in junction, 412. Suit to quiet title, 612. 

Towage— négligence, 878. 

ARNOLD KREKEL, District Judge, W. D. Missouhi. 
ELMER S. DUNDY, District Judge, Nebraska. 
MOSES HALLETT, District Judge, Colorado. 

Mines—" grub-stake," 903. Négligence— jury, 744. 



NINTH CIRCUIT. 

STEPHEN J. FIELD, Associate Justice of the Suprême Court. 
LORENZO SAWYER, Circuit Judge. 

Nuisance — tenants in common — Régulation of commerce, 344. 
multifariousness, 25. Unconstitutional ordinance — enjoin- 

Patent to mining land, 348. ing officers, 615. 

OGDEN HOFFMAN, District Judge, California. 
GEORGE M. 8ABIN, District Judge, Nevada. 
MATTHEW P. DEADY, District Judge, Oregow. 

Attorney's fee — mortgage, 734. Mutual undertakings — demurrer, 

Breaking into post-office, 233. 169. 

Taking private property, 524. 
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Snow and others v. Texas Tbuhk Bailboad.* 

(Circuit Court, 2ï. 1). Texas. December, 1882.) 

Rbmoval op Causes. 

In a suit pending in a state court of Texas between parties who were ail 
citizens of that state, certain citizens of other states holding liens which en- 
titled them, under the laws of Texas, to intervene, applied for leave to intervene 
and litigate their rights, which was refused by the state court. The next day, 
without leave, they filed their pétition asserting their claims, and contesting 
the lien and alleged priority of the plaintiffs in the suit, and then removed the 
suit to this court. On a motion to remand, held, that an order of the state 
court was not necessary in order to make them parties to the suit, and it was 
properly removed. 

On Motion to Remand to the State Court. 

Saronie, Robertson & Adams, for the motion. 

White é Plowman, contra. 

Pardee, J. The motion to remand this case to the state court 
from which it was removed hère is based on thèse grounds : (1) That 
the persons who filed the pétition and bond for removal were not 
parties to the suit, because they were not necessary parties, and were 
not made parties, and their pétition to intervene had been rejected 
and denied by the court ; (2) that the application to remove was not 
made before or at the term at which the cause could be first tried; 

*Reported by Joseph P. Hornor, Esq„ of the New Orléans bar. 
V.16,no.l— 1 
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(3) that in the suit there ia no controversy which is wholly between 
citizens of différent states, and which can be fully determined as be- 
tween them. 

The record shows that Stepath et al., by pétition filed in the court 
showing that they were lienholders against the défendant railroad 
company, applied to the court for ieave to intervene and litigate their 
alleged rights, and were refused by the court, and that thereafter, on 
the next dny, without leave, they filed their pétition asserting their 
claims against the défendant company, and contesting the lien and 
alleged prï.ority of the plaintiffs. in; the suit. 

The question is whether an order of court was necessary before 
they couldbe parties to the suit. We are referred to no provision 
ôf the Texas Code which makes it necessary for. the court to grant 
leave before a party can intervene in a suit. We take it there is no 
such provision. We are referred to 28 Tex. 501, (Smith v. Allen,) 
where it is said that "it is believed that the practice has been to in- 
tervene on teave of the court;" aud referring to Eccles v. Hill, 13 
Tex. 65-68. The court also ; sâîd:' "lu a proper case the right of in- 
tervention, if denied in the court below, will be secured and enforced 
in this court." Thèse rulings are undoubtedly with référence to the 
gênerai practice in matters of intervention. But we understand that 
this case stands upon a clear statutory right to intervene, without any 
leave of court first had and obtained. The statute of the state which 
gives the plaintiffs the lien they are Beeking to enforce provides that, 
"in ail Buits of this kind,"— that is, suits to enforce the laborer's lien 
against railroad companies,— "it shall not be necessary for the plain- 
tiff to make othér lienholders défendants thereto, but such lien- 
holders may intervene and become parties thereto, and hâve their 
respective rights adjusted and determined by the court." Acts 1879, 
c. 12, p. 8 

Under this provision it seems to us that any lienholder would 
hâve the right to intervene in such a suit as the plaintiffs instituted 
without any leave of court; as much so as a défendant, when cited in 
an ordinary suit, has to answer without leave of the court. But, 
however this may be, we bave authority for holding that interven- 
ors were proper parties to the litigation, and that as they had done 
ail they could to become parties, and had been wrongfully refused 
the right by the state court, they were parties sufficient for the pur- 
pose of removing the case, if otherwise they had the right to remove 
the case. See Acts 1879, c. 12, supra, and two cases decided by 
Justice Davis, in Dill. Rem. Causes, 41, 42, note. 
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The pétition and bond for removal was filed at the term at which 
intervenors first appeared, and before the trial of the case. It 
is probable that this is sufficient aB to time of application; but 
it is not necessary to go so far in this case. The original pétition 
was filed and service accepted at the December term of the Kauf- 
man county district court, 1881 ; but no further proceedings, lbok- 
ing to an issue on trial, were had at that term. The next term 
was in June, 1882; at that time the intervenors appeared with 
their application for the removal of the case. Further than this, 
the original pétition does not look to or contemplate any trial, and 
no relief is sought, save the appointaient of a receiver to manàge the 
affaire of an alleged insolvent railroad company, until the plaintifs' 
lien can be paid from the earnings of the road or assets of the corn* 
pany, or nntil plaintiffs could obtain judgment in other suits insti- 
tuted on their respective claims. 

The case as made by the record shows a controversy between inter- 
venors and the defendant'a railroad company for the foreolosure of 
the lien claimed by intervenors, and a controversy between the inter- 
venors and the original plaintiffs as to which party is entitled to pri- 
ority of lien against the défendant company. Ail the intervenors are 
citizens of other states than Texas; ail of the plaintiffs and the de- 
fendants are citizens of Texas; there is no question but that thèse 
controversies can be fully determined as between the respective 
parties to them. We then hâve à controversy between citizens of 
différent states; a controversy between citizens of a state and citizens 
of other states; and a controversy which is wholly between citizens 
of différent states, and which can be fully determined as between 
them. 

For the purpose of removal of a cause, the matter in dispute may 
be aseertained, and according to the facts the parties arranged on op- 
posite sides of that dispute. If in such an arrangement it appears 
that those on one side, being ail citizens of différent states from 
those on the other, désire a removal, the suit may be removed. Re- 
moval Cases, 100 U. S. 457. 

When,in any suit mentioned in the second section of the aot of March 
3, 1875, there is a controversy wholly between . citizens of différent 
states, which can be fully determined as between them, then either 
one or more of the défendants or plaintiffs actually interested in said 
controversy may, on complying with the requirements of the statute, 
remove the entire suit. See Barney v. Latham, 103 U. S. 205. 
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We tmderstand that ïn this case ail the parties interested on one side 
of the controversy, and ail being citizens of other states thau Texas, 
hâve applied for the removal as against the parties on the other side, 
who are ail citizens of TexaB. If this is so, then this case was properly 
removed under the first clause of section 2 of the act of 1875. If ail 
the parties on one side hâve not applied for the removal, then the case 
was properly removed under the second clause of the second section 
of said act. And we take this occasion to remark that, in our opin- 
ion, the proceedings disclosed by the record in this case eminently 
justify the wisdom of the removal acts of the United States. The in- 
tervenors are conceded to be large lienholders against the défendant 
company ; they réside in distant states. Without notice to them, on 
comparatively small liens, the property on winch their liens rest is 
seized by the consent of the défendants and put in the hands of a 
receiver to be. managed indefinitely. They hâve no remedy to assert 
their rights in any other court than the one having custody of the 
property. That court, in défiance of spécifie statutory rights, refuses 
to hear their claini3 or adjust their rights. They may hâve had a 
remedy by appeal to the suprême court of the state, but it was wise 
policy, under the constitution and laws of the United States, to give 
them a choice of tribunals. "In the national courts they may hope 
to escape the local influence which somethnes diBturbs the even flow 
of justice." See Davis v. Gray, 16 Wall. 203. 

The motion to remand in this case is denied. 

McCobmiok, J., concurs. 



Ellis v. Noeton.* 
[Circuit Court, N. D. Texas. January, 1883. \ 

1. Removal of Causes Aiîising undeb Laws of the United States. 

Cases arising under the laws of the United States are such as grow out of 
the législation of congress, whether they constitute the right or privilège or 
claim or protection or défense of the party, in whole or in part, by wliom they 
are asserted. 

2. United States Marshal. 

A part of the plaintiff's case is to make the United States marsha.l liable for 
the acts of his deputy. If the marshal is liable, such liability anst» under the 
laws of the United States, and must be tested by such laws. 

*Reported by Joseph P. Hornor, Eaq... of the New Orléans bar. 



ellis v. norton. 9 

3. Process from United States Courts. 

A part of the défense of the marshal ia in justifying under process from Jhe 
United States circuit court. The validity, force, and effect of such process must 
be settled by the laws of the United States in référence thereto. 
Borner v. Clayton, 3 Woods 273. followed. 

On Motion to Bemand to State Court. 

The suit is one brought by the plaintiff, in the district court of 
Fannin county, against the défendant, as marshal of the northern 
district of Texas, for trespass in seizing (under certain writs of 
attachaient issued from the United States circuit court of said dis*' 
trict against one A. P. Ryan) a lot of goods belonging to plaintiff. The 
pétition sets forth the alleged wrongf ul acts of the marshal in détail, 
specifically alleging that the actual wrongs were committed by one 
Clark, who was, and was acting as, a deputy of said Norton, mar- 
shal. The ansvver of the défendant allèges justification under the 
said writ of attachment, and that the property seized actually be- 
longed to and was the property of Eyan, the défendant in attachment. 
The pétition for removal recites that the défendant, in doing the acta 
complained of, was acting as marshal of the northern district of 
Texas, under certain writs of attachment issued out of the United 
States circuit court for said district. 

W. B. Wright, for plaintiff. 

Crawford é Smith, for défendant. 

Pardee, J. The question presented by the motion to remand is 
whether the case arises under the laws of the United States. If it 
does so arise, then the cause was properly removed to this court. 
"Cases arising under the laws of the United States are such as grow 
out of the législation of congress, whether they constitute the right 
or privilège or claim or protection or défense of the party in whole 
or in part by whom they areasserted." A part of the plaintiff's case, 
in this action is to make Norton, marshal, liable for the acts of bis' 
deputy, Clark. If Norton is liable, such liability arises under the 
laws of the United States and must be tested by such laws. In part, 
the défense of Norton, marshal, for the alleged trespass, is in justifi- 
cation under process from the United States circuit court. The 
validity, force, and effect of such process must be settled by the laws 
of the United States in référence thereto. So that it appears that 
the case for each party to this action is one that, under the rule 
aforesaid, arises under the laws of the United States. 

It is not disputed by counsel, and seems to be settled by the su- 
prême court of the United States, that cases of trespass against 
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United States marahals in the state courts, where the marshals 
claim to hâve been aeting under proeess from the fédéral courts, 
and the décision of the state courts are against the validity of the 
proeess, may be carried by writ of error to the suprême court, and 
then be reviewed under section 709, Eev. St. See Buck v. Colbath, 
3 Wall. 334. 

In the case of Houser v. Clayton, 3 Woods, 273, in a similar caso 
to this now under considération, Justice Bradley said : 

" The défendants justify the alleged trespass under the authority of a court 
of the United States, and under the laws thereof. This présents a case aris- 
ing under the laws of the United States, and is within the terms and meaning 
of the second section of the act of congress approved March 3, 1875, entitlert 
■An àct to détermine the juiïsdiction of circuit courts of the United States, etc.' 
18 St. 470. Such a défense set up in a state court and overruled there would 
clearly entitle the défendant to carry the case by writ of error to the suprême 
<*ourt of the United States, both under the twenty-flfth section of the old judi- 
<ial act, and. under the^act of 1867, pas3ed in lieu thereof. But the only 
ground on which it could then be made reviewable by that court, is that it is a 
case arising under tiie constitution or laws of the United States; and if it is 
such a case, then it is removable to the circuit court of the United States under 
the second section of the act of 1875, supra." 

The first clause of the second section of the third article of the 
constitution of the United States defines and limits the judicial power 
of the United States. The provision therein that it "shall extend 
to ail cases in law and equity arising under this constitution, the law 
of the United States, and treaties made," etc., is the authority from 
which must be derived the jurisdiction of the suprême court to re- 
view such cases by writs of error. It is clear that such cases do 
not arise under the constitution nor under treaties. If they do not 
arise under the laws of the United States, the suprême court 
could not review them. Therefore, upon principle and authority, we 
hold thai; this case under considération is one arising under the laws 
of the United States, and therefore removed properly to this court. 

The earnest and ingenious argument by the learned counsel in fa- 
vor of the motion to remand has induced us to fully examine the 
question involved, but we think that the motion might well hâve 
been refused on the sole authority of Houser v. Clayton, supra. 

The motion to remand is denied. 

McCormick, J., concurs. 



PACIFIC EY. IMP. CO. V. METCALF. 7 

Pacific By. Imp. Co. v. Metcalf and others.* 
lOircitdt Oouri, N. D. Texas,. December, 1882.) 

jurisdiction of the circuit court in northern district of texas— supp. 
Rbv. St. 415, 490, 550 ; Act of March 3, 1875. 

The jurisdiction of tlie circuit court for the northern district of Texas, so far 
as it is affected by the citizenship or résidence of parties litigant, is not re- 
stricted by any of the provisions of the act of congress creating the northern 
district of Texas, (Supp. Rev. St. 415,) nor by any of those of the acts aménd- 
atory thereof, (Id. 490, 650,) but is regulated by the provisions of the juris- 
diction act of March 3, 1875, (18 St. 470.) 

On Demurrer to the Jurisdiction. 

Mr. Herman, for plaintiff. 

Mr. Stranghan, for défendants. 

Pabdee, J. This suit is brought in this court at this place by the 
plaintiff, an alleged citizen of the state of Connecticut, against the 
défendants, alleged citizens of Palo Pinto county, in this district. The 
défendants demur to the jurisdiction of the court, on the ground that 
under the act of congress creating the northern district of Texas, 
(Supp. Eev. St. 415,) and the acts amendatory thereof, (Id. 490, 550,) 
the défendants, as citizens of Palo Pinto county, can only be sued in 
the circuit court of the northern district of Texas, at Graham, in said 
district, and that this circuit court, sitting at Dallas, has no jurisdic- 
tion over défendants as such citizens of Palo Pinto county. 

An examination of the said sfcatutes brings us to the conclusion 
that ail of the provisions of the said act, restricting the return of 
process in civil cases to particular places in said district, apply only 
to the district court ; except, perhaps, for the county of Jackson, in 
the eastern, and certain counties in the western district. In fact, the 
original act does not refer to the circuit courts, as then none were 
established for the northern district. 

The firsfc amendatory act goes no further, so far as the circuit 
court is concerned, than to attach the newly-created district to the 
fifth circuit, and provide for the times when and the places where 
the circuit court for the district shall be held. 

The second amendatory act provides only with regard to the trial 
of criminal offenses. 

The gênerai statute establishing circuit courts provides : 

" Circuit courts are established as follows : oue for the three districts of 
Alabama, one for the eastern district of Arkansas, one for the southern dis- 

*F eported by Joseph P. Hornor, Esq., of the New Oi leans bar. 
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trictof Mississippi, and one for each district in the states not herein named. — 
and shall be called the circuit courts for the districts for wliiou they are estab- 
lished." Eev.St. §608. 

The amendatory act, (Supp. Eev. St. 490, supra,) which estab- 
lishes the circuit courtB in the northern district of Texas, does not 
establish more than one circuit court in the district, and does not 
save to the citizen of said district the right to be sued in the circuit 
court only at certain places therein. 

We can understand, easily, from the gênerai phraseology of the 
several acts referred to, that the intention to croate Beveral divisions 
in the northern district, in which résidents could only be sued in the 
circuit courts, existed in the minds of whoever drew the acts in ques- 
tion, but congress did not carry this intention into the law actually 
passed. 

The only restriction that we find as to the place where parties may 
be sued in the circuit courts of the United States, is found in the ju- 
risdiction act of March 3, 1875, which, for this and like cases, pro- 
vides : "And no civil suit shall be brought before either of said courts 
against any persons, by any original process or proceeding, in any 
otber district than that whereof he is an inhabitant, or in which he 
shall be found at the time of serving such process or commencing 
such proceedings, exeept as hereinafter provided;" from ail of which 
it follows that this suit was rightfully instituted in this court, and the 
demurrer should be overruled. 

McCormick, J., concurs. 



MoNioéoL v. Phelps and another. 

(Circuit Court, B. D. Miehigan. Deeember 26, 1882.) 

1. Jurisdictkwt — Suit by Pdrchaseu of Paktnee's Inteuest at Execution 

Sale— Accountino. 

A purchaser at an exécution sale of the interest of one partner in the partner- 
ship asseta, if such purchaser be a non-resident of the state, may maintain a 
bill in equity against the remaining partner for a division of auch asaets and an 
accountlng, notwithstanding the fact that the partner, whose interest is so pur- 
chased, could not himself hâve tiled such bill, for want of the requisite citizen- 
ship. 

2. Same — Suit by Assignée — Act 1875. $ 1. 

Such suit is not " founded upon contract in favor of an assignée," within thft 
meaning of the first section of the act of i&75. 



M'nICHOL V. PHELPS. 9 

In Equity. On motion for an injunction and receiver. 

Certain creditors of Martin Geiger obtained judgment, and levied 
exécution upon his interest in the stock in trade and aocounts of 
Geiger & Phelps, a firm engagea in the crockery business in the city 
of Détroit. Both partners were citizens of Michigan. The property of 
the partnership, which complainant alleged to be of the value of 
$8,000, was incumbered by a mortgage to Geiger's wife of $1,170. 
Geiger's interest in the partnership was also incumbered by other 
mortgages to the amount of $1,700. Complainant, who was a citi- 
zen of Ohio, purchased the interest of Geiger in the property at exé- 
cution sale, and filed this bill against Phelps & Geiger for an ac- 
counting, in order that Geiger's interest in the firm might be adjusted 
and turned over to the complainant. 

Geo. W. Bâtes, for complainant. 

Charles F. Burton, for défendant Phelps. 

Brown, J. In opposition to this motion, defenda'nt Phelps insists 
that this is a suit "founded upon contraet in favor of an assignée," 
and therefore not cognizable by this court, because, under the act of 
1875, it could not hâve been prosecuted herein by Geiger, if no sale of 
his interest in the firm had taken place. He urges that complain- 
ant's interest arose from an implied contraet between Geiger and 
Phelps, under which, in case of a dissolution, each was bound to ac- 
count to the other, and divide the surplus equally; and that com^ 
plainant, who boaght Geiger's interest, is, in law, an assignée of such 
contraet, and took by his purchase a mère right to demand an ac- 
counting by Phelps, and no interest in the partnership property. 
He relies for this position upon the authority of WUkinson v. Wil- 
kinson, 2 Curt. 582, in which it was held, under the eleventh sec- 
tion of the judiciary act, that an assignée of a right to an account 
of the proceeds of sales of mortgaged property cannot maintain a 
suit in the circuit court of the United States, in a case where his as- 
signors were not compétent, upon the ground of citizenship, to sue 
the défendant. We do not deem this ruling conclusive upon the point, 
as ail the property in this case had been converted into money. The 
statutes, too, are quite dissimilar. Upon the other hand, complain- 
ant argues that the sale of Geiger's interest to him passed an interest 
in the partnership property itself, and that the accounting is but an 
incident to the détermination of such interest. 

There is no doubt that the sale of Geiger's interest wrought a dis- 
solution of the partnership. Complainant and Phelps thereby be- 
came tenants in common of the partnership assets, subject to the 
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partnership debts. If thé case were one of joint tenancy of lands, 
• there could lie no doubt that the vendee of one of the joint tenants 
might niaintain a billfor partition, notwithstanding there were unpaid 
debts which were chargeable to the joint tenancy. The same rule 
would apply to a joint tenancy of personal property, if the property 
itself were divisible. Unlesa it can be said that the interest of a 
partnership after dissolution is a mère right to an accounting, then 
the complainant stands in the position of a vendee of personal prop- 
erty, with a right to sue in this court, which the vendor might not 
hâve. Défendants' argument présupposes that défendant Phelps is 
bound at ail events to account for and pay over the value of the 
stock remaining on hand after the payment of the debts ; but I appre- 
hend that his duty to the complainant would be discharged by tender- 
ing him a moiety of the stock remaining on hand, in specie, after 
such payment. 

If, in the course of winding up the partnership affairs, a sale of 
the stock is had, ifc is only because it is a more convenient way of 
paying the debts and ascertaining the value of the surplus. But if, 
for instance, the firm were dealers in grain, and their entire stock in 
trade consista of 100,000 bushels of wheat, and there were no debts, 
it seems to r me entirely clear that, upon a dissolution, the court would 
hâve the power to direct the wheat to be divided equally between 
the partners. Such, we think, is the proper déduction from the case 
of Clagett y. Kilbourne, 1 Black, 346. The facts inthis case, that the 
partnership assets consist of crockery and accounts, and that the en- 
tire stock in the store, as well as Geiger's interest in it, are subject 
to chattel mortgages, as well as other partnership debts, do not affect 
the priuciple. Possibly, if the entire assets consisted of claims and 
accounts, a différent resuit would f ollow ; but it is not necessary to 
expresB an opinion upon this question. We think the complainant is 
correct in his position that he took by bis purchase an interest in the 
partnership property itself, and that his right to an accounting is in- 
cidental and subsidiary thereto. 

As there seetns to be no doubt that Phelps is insolvent, and re- 
fuses to allow complainant to participate in the winding up of the 
partnership. and dénies his interest in the property, I think it a case 
for an injunction and the appointaient of a receiver. 
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De VigniEr v. City of New Orléans.* 

Folsom Brothers v. Same.* 
(Circuit Court, E. D. Louisiana. April, 1883.) 

1. Municipal- Tax Power. 

In the absence of any provisions of tlie statute which had entered into and 
formed part of the contract, giving the right to impose a tax, bonds or other 
obligations of a city, which belong to non-residents, cannot be taxed without 
impairing the force of the obligation itself. 

2. Jttkisdiction — Judgment. 

In a case pending hère, this court has jnrisdlction to protect the judgment, 
■which is the right of the plaintif! to recover a certain amount of money, from 
ail illégal procédures on the part of the debtor which assert a lien, and, if not 
arrested, might end in a complète diyestiture of title. 

On Demurrer. Bills for an injunction to restraïn assessment and 
collection of taxes upon judgments held and owned by non-residents. 

Robert Mott, for complainants. 

Charles F. Buck, City Atty., for défendant. 

Billings, J. In the first case, the judgment is for coupons of Con- 
solidated bonds issued by the city of New Orléans. 

In the second case, the judgment is for damages occasioned by de- 
struction of property by a mob. 

In Railroad Co. v. Pennsylvanie/, 15 Wall. 300; Murray v. City of 
Gharleston, 96 U. S. 432; and Hartman v. Greenhow, 102 U. S. 672, 
the suprême court of the United States hâve settled, among other 
propositions of law, the two following, which apply to thèse cases : 

(1) That the exercise of the power of taxation by municipal corporations is 
such an act of législation that if it impairs the obligation of a contract it is 
within the prohibition of article 1, § 10, that no state shall pass a law im- 
pairing the obligation of a contract. 

(2) That obligations to pay money on the part of states or cities, while 
they may be property, are not so localized as to be property within a state or 
city, when held by persons residing outside thereof. 

It can hardly be doubted but what the status of obligations, bo far 
as relates to exemption from taxation before suit, would continue 
after suit; otherwise the debtor, by making default in the perform- 
ance of his contract, would cast an additional burden upon the crect- 
itors, and cause a subtraction from the amount due. This was the 
judgment by the législature of Louisiana, for, in the charter of 1856, 

♦Reportedby Joseph P. Hornor, Esq., of the New Orléans bar. 
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act No. 164, § 67, they provide that "any bond, mortgage, note, 
contract, account, or other demand belonging to any person not being 
a résident of the city of New Orléans, which shall be sent to said city 
for collection, or shall be deposited in said city for said purpose, shall 
be exempt from taxation." 

The city charter of 1870 (article No. 7, § 15, subd. 6) specially ex- 
empted from taxation the Consolidated bonds, without référence to the 
résidence of the owner. But, independently of thèse législative acts, 
the law mu3t be that in the absence of any provisions of the statute 
which had entered into and formed part of the contract, giving the 
right to impose a tax, bonds, or other obligations of a city, which be- 
long to non-residents, could not be taxed without impairing the force 
of the obligation itself ; for, as a rule of law, where there is no pre- 
existing législation they hâve no situs exeept that which is imparted 
by the résidence of the owner, and to attempt to tax outside of that 
résidence is to add to the qualities of personal property that of having 
an artificial and forced location, contrary to the settled rules which 
govern that class of property. 

It is not necessary in thèse cases to consider the question of the 
power of the city to tax the debts which it owea to those who réside 
within it, whether they are represented by bonds or exist in judgments. 

As to the jurisdiction of this court: In one of the cases the judg- 
ment was obtained in this court ; in the other, in the state court. In 
the case pending hère this court has jurisdiction to protect the judg- 
ment, which is the right of the plaintiff to recover a certain amount 
of money from ail illégal procédures on the part of the debtor which 
assert a lien, and, if not arrested, might end in a complète divestiture 
of title. In the case pending in the court of the state the amount, 
with the interest claimed, will, before the proceedings to enforce the 
tax culminate, make more than the sum of $500, which is required 
to give this court jurisdiction in an original suit. 

The demurrer in each case is therefore overruled, and the défend- 
ants may hâve until next rule-day to answer. 
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Milles and others v. Kent and others. 
{.Qucv.it Court, 8. D. New York. April 10, 1883.) 

Equity — Relief — Remedî at Law. 

Where moneys were deposited with défendants, to be lield subject to the or- 
der of the complainants, and were by the défendants misappropriated andused 
for their own purposes, there is an adéquate remédy at law, and a bill for re- 
lief in equity will not lie without showing that the moneys were misappropri- 
ated in violation of some active trust between the parties, involving confidence 
on the one side and discrétion on the other, or that there were mutual accounts 
between the parties, or an account on one side of a nature to justify a bill of 
discovery. 

In Equity. 

Henry J. Bennett, for complainants. 

L. À. Gould, for défendants. 

Wallace, J. This bill is demurred to for want of equity. The 
bill allèges that the défendants withhold five distinct sums of money 
deposited with them as commission merchants by the complainants, 
and which défendants were to hold subject to the order of the com- 
plainants, and that "défendants hâve used said moneys for their own 
purposes, and hâve profited thereby." There is no prayer for dis- 
covery. If the moneys were misappropriated in violation of Borne 
active trust between the parties, involving confidence on the one side 
and discrétion on the other, or if there were mutual accounts between 
the parties, or even an account on one side of a nature to justify a 
bill of discovery, there migbt be a case of équitable cognizance. Upon 
the facts alleged, the complainants hâve a plain, adéquate, and com- 
plète remedy at law. 

There are pressions of opinion in some of the more récent Eng- 
lish cases to the effect that a principal mayalwayé resort tô equity to 
compel an accounting by his agent; but in ail the cases where the 
bill was sustained, the accounts were complicated and a discovery 
was essential. Mackenzie v. Johnston, 4 Mad. 373 ; Phillips v. Phillips, 
9 Hare, 471; Shepard v. Brown, 9 Jur. (N. S.) 195; Hemings v. 
Pugh,là: 1124; Makepiece v. Rogers, 11 Jur. (N. S.) 314. The cases 
are hot authority for relaxing the rule that a bill, in gênerai, will not 
lie unless some spécial ground is laid; as the inability tô' get proof, 
unleBS by discovery, (Dinwiddie v. Bailey, 6 Ves. 136; Moses v. 
Lewis, 12 Priée, 388;) or where, independently of discovery, intricate 
and perplexing accounts exist which cannot be conveniently investi- 
gated at law. S.tory, Eq. Jur. § 462. 

The demurrer is sustained. « .= 
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Bill ». Western Union Tel. Co. and othera. 

(Oireuit Court, 8. D. New York. March 26, 1883.) 

I Corporations— Lbàsb bt Board of Dirbotors — Validité — Majobity o» 
Board op Lessor Directors of Lbssbe. 

As the directors of a corporation are its agents, and represent stockholders, 
who are often practically voiceless in behalf of their own interests, they are 
held to the exercise of the utmost good faith in the administration of their 
trust ; and where a statute authorizes a telegraph company to lease or sell its 
franchises and property to any other telegraph company, provided the lease or 
transfer be approved by a three-flfths vote of its board of directors, and also by 
the consent in writing, or by a vote at a gênerai meeting, of three-flfths in in- 
terest of the stockholders, a lease of the property and franchises of a tele- 
graph company is voidable at the élection of the lessor, if at the time the lease 
was made a majority of the board of the directors of the lessor were directors 
of the lessee also, and the lessee owned nearly two-flf ths of the stock of the 
lessor. 

3. Samss— Suit bt Stockhomœb, whiot "HijjsnusKsv&. 

An individual stockholder can maintain an action to set aside snch a lease 
only when it is made to appear to the court that he has exhausted ail the 
means to obtain, within the corporation itself, the redress of his grievances, or 
action in conformity with his wishes, and that he has made proper elïort to 
induce action on the part of the other stockholders. 

In Equity. 

Châtie» M. Da Costa and Luke A. Lockwood, for complainant. 

DiUon é Swayne, for défendants. 

Wallaoe, J., The complainant, % stockholder of the Gold & Stock 
Telegraph Company, has filed a bill to set aside a lease of the prop- 
erty and franchises of that company to the Western Union Telegraph 
Company for the term of 99 years, and now moves for an injunction 
pendente Vite to restrain the lessee from disposing of the property ac- 
quired under the lease. The lessor and lessee are both corporations 
of this state, and by the aot of May 2, 1870, authority is conferred 
ûpon any telegraph company organized under the laws of this state 
to lease or sell its franchises and property to any other telegraph 
company organized under the lawa of the state, provided the lease or 
transfer be approved by a three-fifths vote of its, board of directors, 
and also by the consent in writing, or by a vote at a gênerai meeting, 
of three-fifths in interest of the stockholders. The theory of the com- 
plainant's bill is that the lease was ultra vires, because the necessary 
cortsent of the directors and stockholders has not been given, and 
also that" it was made for an inadéquate considération, and in breach 
of trust by the directors, and in the interest of the lessee. Both the- 
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ories hinge upon the circumstance that the majority of the board of 
directors of the lessor were directors of the lessee at the time the • 
lease was made, and upon the further circumstance that the lessee 
owned nearly two-fifth3 of the stock of the lessor at the time. 

It is insisted for the complainant that the statutory authority to 
lease has not been pursued, because thô three-fifths vote of the board 
of directors was cast by directors who were incompétent to vote, they 
being at the time directors of the lessee, and also because the req- ' 
uisite majority of consenting stockholders has not been obtained 
if the vote or consent of the lessee is excluded. Concededly, in the 
absence of statutory authority, the lessor corporation could not legally 
enter into such an agreement as is hère assailed. Such a surrender 
of its franchises and abdication of its functions would be vitra, vires. 
A majority of the stockholders could not sanction it, and a board of 
directors could not confer color of validity upon the transaction. It 
is fundamental that the majority hâve no power to represent the 
whole body in any matter which is outside the legitimate purposes 
for which the corporation is organized. 

If the directors of the lessor were not compétent to vote because 
they were at the time directors of the lessee, the lease is void. It can- 
not be supposed that the requisite quorum has been obtained, or that 
the statute contemplâtes or is satisfied by a voté of directors who are ; 
incompétent to vote. But the theory that the directors were incom- 
pétent to vote confounds the distinction between want of power and 
abuse of power; between a disqualification to vote which renders the 
vote nugatory, and the exercise of a power which has been conferred, 
but which ought not to be exerfced. A director is not incompétent to 
vote because a sensé of propriety may demand that heshould not vote 
upon a particular occasion, nor is an agent incompétent to make a 
contract because the contract he has made was unfair or even fraudu- 
lent towards his principal. If the directors were incompétent to vote 
tho lease would be ab3olutely void, and no action of the stockholders 
could validate it. If, however, the act of the directors was culpablë 
or obnoxious to equity under the circumstances, while the corporation 
might repudiate their conduct, it might also ratify it, and* would r'at- 
ify it by accepting the beneûts of the transaction, with knowledge of 
the facts. . . ; . 

The contention that the vote of the lessee must be excluded in as- 
certaining whether the quorum of stockholders hâve consented, does 
not seem reasunabie. A stockholder may aiways vote in his own in- 
terest. ' 
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Upon the second theory of the complainant's case the inquiry 
arises whether, by reaBon of the relations sustained by the lessor' s 
directors towards the leasee, their action in voting for the lease was 
in contravention of their duties to the lessor, and so obnoxious in the 
view of a court of equity as to render the lease void at tbe élection 
of the lessor. It is well-settled that if directors of a corporation 
enter into a contract in its behalf with themselves as the other con- 
tracting party, the corporation may repudiate such contract. 

In Thomas v. Brownville, etc., Ry. Co. 2 Fed. Bkp. 877, it is held 
that a contract between a railroad company and a construction Com- 
pany is void where any of the directors of the railroad are members 
of the construction company, unless ratified by a board of disinter- 
ested directors. In Wardell v. Union Pac. R. Co. 4 Dill. 330, it is held 
that a contract made in behalf of the corporation by the executive com- 
mittee of the board of directors, in which the members of the executive 
committee hâve a secret interest, is fraudulent as against the corpora- 
tion, and the latter may repudiate it. Other authorities directly or 
impliedly décide that the contract may be upheld, if, notwithstanding 
the présence of interested directors, there was a quorum of disinter- 
ested directors who participated in making the contract. Butts v. 
Wood, 37 N. Y. 317; Coleman v. Second Avenue R. Co. 38 N. Y. 201 ; 
U. S. Rolling Stock Co. v. A. & G. W. R. Co. 34 Ohio St. 450; 
Flagg v. Manhattan Ry. Co. 10 Fed. Hep. 413. 

Thèse adjudications proceed upon the principle, familiar and ele- 
mentary in the law of agency, that the same person cannot act for 
himself, and at the same time, and in the same transaction, as the 
agent of another whose interests are conflicting. If an agent to sell 
becomes the purchaser, or an agent to buy be himself the seller, a 
court of equity, upon the timely application of the principal, will pré- 
sume that the transaction was injurious. Although the honesty of 
the agent may be unquestioned, and he may hâve attempted to exer- 
cise scrupulous impartiality as between his own interests and those 
of his principal, it is the right of the latter to repudiate the transaction. 
Directors of corporations are its agents, invested with wide powers 
and clothed with large discrétion; they represent stockholders who 
are often practically voiceless in behalf of their own interests; and 
they are held to the. exercise of the utmost good faith in the adminis- 
tration of their trust. They abuse the fiduciary relation which they 
sustain to the corporation and the stockholders, when they enter into 
contracta in which their private interests may antagonize the inter 
mts ©«mwwtiaà to their care. The law does not require the corpio^. 
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tion to take the chances that the directors hâve not abused their posi- 
tion under such circumstances. 

Practically and logically there can be no différence in the complex- 
ion of the transaction when the agent or the director, instead of inter- 
posing his personal interests between his principal and himself, inter- 
poses those of a third person. Undoubtedly the same person may 
be the agent of two distinct prineipals, and bind them both by his acts 
for each; but this is where he is expressly or impliedly authorized to 
act for each in the transaction with the other. Brokers fall within 
this category. But this does not advance the argument in favor of an 
agent whb is selected for the sole duty of representing a single prin- 
cipal. The principal bargains for ail the zeal and ability of his agent, 
and is entitled to their exertion in his own favor. He does not expect 
that his agent will place himself in a position where his obligations 
to another will raise a conflict of duties and interests. If the agent 
disregards this reasonable expectation, and attempts to serve two 
masters, the principal may assume that the agent has been unfaith- 
ful, and repudiate his act. Applying thèse principles to the case in 
hand the conclusion is obvious. If the directors could not enter into 
a contraet with the lessee which the lessor could not repudiate be- 
cause of the peculiar relations existing between the lessee and the 
directors, they could not bind the lessor by a vote which was the 
équivalent of a contraet, or was indispensable to the validity of the 
lease. 

Assuming that the lease was voidable at the élection of the corpo- 
ration, because its directors were also the agents of the lessee, it 
remains to détermine whether the complainant, as a stockholder, can 
invoke the aid of the court to annul the lease. If he is not in a 
position to do so, it is immaterial whether the lease was for an inadé- 
quate considération or not, or whether it was one which, for any rea- 
son, the corporation might repudiate. The question relates to the 
right of a stockholder to assert what, primarily, it is the province 
and the duty of the corporation itself to assert. His right to main- 
tain an action like this is recognized only when the corporation 
refuses to assert the rights of the stockholders. The law is well 
stated in Morawetz, Corp. § 384, as follows : 

" Ordinarily, the directors of a corporation hâve complète power to control 

its action, and décide whether it shall enter into a litigation or not. In such 

case, therefore, a shareholder cannot obtain the interposition of equity without 

showing that the directors are either unwilling or unable to bring suit on 

v.!6,no.l-2 
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behalf of the corporation. And even when the directors or ordinary manag- 
ing offieers of a corporation are at fault, it does not necessarily follow that 
the corporation is disabled from proouring justice for itself. For the majority 
of stockholders, in corporate meeting, hâve suprême authority under the char- 
ter to raanage the corporate affairs; and wlienever ifc is possible to obtain 
justice to the corporation by calling a stockholders' meeting and removing 
the offending offieers and electing new ones, this remedy must be pursued. 
In such case a stockholder cannot obtain relief in equity, since the ground foi- 
relief fails ; namely, that the corporation, his trustée, is unable to protect the 
trust." 

lu the récent case of Haioca v. Ookland, 104 U. S. 450, the su- 
prême court has reviewed the authorities, and deduced~the rule 
which it is the duty of this court to apply. The stockholder must 
show that he has exhausted ail the means to obtain, within the cor- 
poration itself, the redresa of his grievances, or action in conformity 
to his wishes. "He must make an earnest effort with the managing 
body of the corporation to induce remédiai action on their part, and 
this must be made apparent to the court. If time permits, or has 
permitted, he must show, if he fails with the directors, that he has 
made an honeat effort to obtain action by the stockholders as a body 
n the inatter of which he complains, and he must show a case, if 
this is not done, where it could not be done, or it was not reasonable 
to require it." And, in order to emphasize its views so clearly that 
no misapprehension can exist as to the duty of stockholders in this 
behalf, the suprême court promulgated rule 94 at the same term at 
which Haives v. Oakland was decided. By this rule of practice it is 
made essential in every bill brought in this court by a stockholder in 
a corporation founded on rights which may properly be asserted by 
the corporation, to allège "with particularity the efforts of the plain- 
tiff to secure such action as he desires on the part of the managing 
directorB or trustées, and, if necessary, of the stockholders, and the 
causes of his failure to obtain such action." 

It is sufficiently clear, in view of the action of the directors hère, 
and their présent attitude in amrming the validity and expediency 
of the lease, that any effort to induce them to take action in behalf 
of the corporation to annul it would be futile. The ceremony of an 
application to them on behalf of the complainant would be farcical. 
It may, therefore, be dispensed with, and the allégations of the bill in 
this behalf are probably in substantial compliance with rule 94. But 
the bill faila to aver that any effort has been made by the complain- 
ant to secure such action on the part of the stockholders as, 
upon his theory of the transaction, they ougl.it to take. The bill ex- 
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presfely avers tbat the lease was not consented to by three-fifths in 
interest .of the stockholders. It appears, however, from the de- 
fendants' answer and affidavits, that three-fifths in interest hâve con- 
sented. The complainant's case must rest upon the allégations of 
his bill. As to substantive allégations, upon a motion for an injunc- 
tion, he is confined to the statements of his bill. Neither according 
to his allégations nor upon those of the défendant does it appear 
that an effort to induce the proper action on the part of the stock- 
holders bas been made or ought to be dispensed with. If a ma- 
jority do not approve the lease, as stated by complainant, then he 
should hâve endeavored to induce them to remove the offending di- 
rectors, and elect new directors who would assert the righta of the 
corporation. If, as stated by the défendants, a majority hâve con- 
sented to the lease, it does not appear that they knew what relations 
existed between the directors and the lessee when the consent was 
given, and therefore it is not apparent that they intended to ratify 
the action of the directors, much less that, in view of the circum- 
stances, they would deny to the stockholders an opportunity to re- 
pudiate the transaction as unfair or injurious to them. It does 
appear that nearly two-fifths of the stock of the lessor was and is 
owned by the lessee corporation. Assuming that the lessee, as a 
stockholder owning two-fifths of the stock of the lessor, would refuse 
to assist in any remédiai action, therè is still a majority of stock held 
by those who hâve no interest except to protect their own rights and 
promote the good of the corporation. The complainant has failed to 
show a case within the adjudications, or the ninety-fourth rule, which 
entitles him to maintain this action. 

If it should be assumed that a majority of the stockholders of the 
lessor hâve adopted, or are willing to adopt the act, of the directors, 
notwithstanding they were also directors of the lessee, the complain- 
ant is without remedy and without equities, as by permission of the 
statute such a lease is within the legitimate discrétion of the corpora- 
tion. It would not be équitable or just that a single stockholder, or 
a minority of the stockholders, should be permitted to defeat the 
wishes and thwart the interests of the majority. It is an implied 
condition of the association of stockholders in a corporation that the 
majority shall hâve authority to bind the whole body in ahy transac- 
tion within the çorporate powers. 

It may be that the facts are such that the complainant may be 
able to amend his bill, and présent a case entitling him to relief. As 
the case is now prcseuted, an injunctiou must be denied. 
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Louisiana State Lottery Co. v. Clash: and others.* 
(Circuit Court, E. D. Louisiana. February, 1883.) 

1. LsTEHPLEADER. 

When two or more persons claim the same thing by différent or separate in- 
terests, and another person, not knowing to which of the claimants ne ought 
of right to render a deht or duty, or to deliver property in his cnatody, fears 
that he may be hurt by some of them, lie may exhibit a bill of interpleader 
against them. 

2. Counsel Fées— Rev. St. § 824. 

The fee bill is intended to regulate only those fées and costs which are 
strictly ehargeable as between party and party, and not to regulate the fées of 
counsel, and other charges and expenses, as between solicitor and client, nor 
the power of a court of equity, in cases of administration of funds under its 
control, to make such allowances to the parties out of the fund as justice and 
equity may require. 

Trustées v. Qreenough, 105 U. 8. 535, 536. 

On Motion for Eehearing on Allowance of Counsel Fées. 

Simon Silverman instituted suit in the state court against the 
Louisiana State Lottery Company, claiming that he was the true and 
lawful owner of a certain half ticket of the lottery Company which 
had drawn a prize of $30,000, of which he had beon unlawfully dispos- 
sessed, and procured a writ of injunction enjoining the lottery Com- 
pany from paying the prize to any other person, and prayed for a 
judgment against the lottery company for the amount of the prize. 
Subsequently Clem. C. Clark instituted another suit in the same state 
court, upon said lottery ticket, alleging that he was the true and law- 
ful owner thereof, and prayed for judgment against the lottery com- 
pany for the amount of the prize, and made Silverman a party de- 
fendant. The lottery company removed both suits to this court, and 
then fiïed the bill of interpleader in this case against both Silver- 
man and Clark, admitting that the lottery ticket had won the prize 
claimed, and its liability to pay the same, but averring thatit did not 
tnow which was the proper party to whom it should pay the same, 
and prayed for a writ of injunction compelling Silverman and Clark 
to litigate their respective claims in this suit, etc. After considér- 
able testimony had been taken, Silverman and Clark compromised 
and adjusted their différences, and obtained an order upon the lot- 
tery company to pay over the money, and thereupon the court made 
an order, contradictorily with the défendants, allowing the lottery 

*K-porLed by Joseph P. Hornor, Esq., of the New Orléans bar. 
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company counsel fées for bringing this suit. Défendants then moved 
for a rehearing. 

John D. Rome and William Grant, for complainant. 

D. C. & h. L. Labatt and Henry G. Miller, for défendants. 

Pabdeb, J. "When two or more persons claim the same thing by 
différent or separate interests, and another person, not knowing to 
which of the claimants ne. ought of right to render a debt or duty, or 
to deliver property in his custody, fears that he maybe hurt by some 
of thern, he may exhibit a bill of interpleader against them." Dan- 
iell, Ch. Pr. 1560; Story, Eq. 806. 

The bill of interpleader, then, was properly filed in this case. 

"The fee bill is intended to regulate only those fées and costs whicli 
are strictly chargeable as between party and party, and not to regn 
late the fées of counsel and other charges and expenses as betweeii 
solicitor and client ; nor the power of a court of equity in cases of ad- 
ministration offunds under its control to make such allowance to the 
parties ont of the fund as justice and equity mdy require. And the act 
contains nothing which can be fairly construed to deprive the court 
of chancery of its long-established control over the costs and charges 
of the litigation to be exercised, as equity and justice may require., 
including proper allowances to those who hâve instituted proceedings for 
the benefitof the gênerai fund." Trustées v. Greenough, 105 U. S. 535, 
536. In that case it is further declared that in litigation upon rail- 
road mortgages, where funds hâve been subject to the control of the 
court, "it has been the practice, as well in courts of the United 
States as in those of the states, to make fair and just allowance for 
expenses and counsel fées to the trustées, or other parties promoting 
the litigation, and securing the due application of the property to the 
trusts ancLcharges to which it was subject;" and that "such allowances, if 
made with modération and a jealous regard to the rights of those in- 
terested in the fund, are not oaly admissible, but agreeable to the prin- 
ciples of equity and justice." 

In the case before us a mère st^ikeholder, without fault himself, in 
possession of a fund claimed entire by contending parties, (but, as the 
resuit shows, with equal rights and claims thereto,) brings the same 
into court, thereby promoting the litigation and securing the due ap- 
plication of the property. From the nature of the contending claims 
and the circumsfcances of the case he incurs expense and counsel 
fées in bringing the fund into court. There is no equity in compelHng 
him to bear thèse charges. On the contrary, the parties who hâve 
benefited thereby should bear them. And this we understand to be 
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in accord with the principles laid down in the case of Trustées v. 
Greenough, supra, which are merely declaratory of the gênerai rules 
controlling courts of equity in cases like tins. As to the modération 
of the alïowance made by the chancellor, no showing is made hère ; 
the only point decided at this time being as to the authority to allow 
any fee. We see no reason to disturb the order heretofore made in 
this case, and the rehearing will be denied. 

Billings, J., concurs. 



WeavER and others v. Field and others.* 

(Circuit Court, E. D. LouUiana. 1883.) 

Lis rENDKNS m State Coubi-. 

The pendency of a suit in the courts of a state for the foreclosure of a mort- 
gage will not bar a suit in this court between the same parties for the fore- 
closure of the same mortgage. Stanton v. JŒmOrey, 97 U. S. 548. 

On Pemurrer to Supplemental Bill. 

John D. Rouse and Wm. Grant, for complainants. 

R. H. Marr, for défendants. 

Paedee, J. The original MU, in addition to the usual allégations 
in cases of foreclosure of a mortgage, alleged that — 
" Heretofore, to-wit, on the fif th of February, 1878, he (complainant) presented 
his pétition to the sixth-district court for the parish of Orléans, and flled 
the same therein, together with said notes above described and a copy of said 
act of mortgage, and prayed executory process thereon. which was granted, 
against said Spencer Field; and, after due demand for payaient, executory 
process issued from said court, and said property was advertised for sale by 
the civil sheriff of the parish of Orléans, by virtue of said proceedings, the 
same being entitled Daniel Weaver v. Spencer Field, and numbered 9,804 upon 
the docket of said court. And afterwards the said Spencer Field brought 
suit in said sixth-district court against Daniel Weaver, to enjoin said sale 
under said writ of executory process, and obtained an iujunction pendente lite, 
suspending proceedings in said suit No. 9,804, and said injunction suit still 
remains undecided. And your orator avers that said Field is without right 
to enjoin said sale, and that his proceedings are dilatory; that said injunction 
was obtained without bond ; and said défendants are and hâve been enjoying 
the revenues of said property during the pendency of said proceedings, and 
hâve neglected to pay the taxes thereon. And your orator avers that said 
property is insufficient to pay the amount due under said mortgage, including 
taxés and expenses ; and that eaeh of said défendants is insolvent ; and that 
a receiver is necessary to administer the property." 

«keported by Joseph P. Hornor, Esq., of the New Orléans bar. 
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To this bill the défendants interposed a plea setting out the pro- 
ceedings in the two suits in the sixth-district court of the parish of 
Orléans more fully, and claiming that the pendency of those proceed- 
ings operated as a bar to the further proceedings in this court under 
the bill. This plea was set down for argument, and, on the hearing, 
the plea was overruled, reserving to the défendants, on the coming in 
of an answer showing that the property mortgaged was in the pos- 
session of another court, the right to apply for a stay of proceed- 
ings until the property should be released from the custody of the 
law. Thereupon the défendants filed" their answer, among other dé- 
fenses reiterating at length the pendency of the proceedings in the 
state court betweenthe same parties on the same cause of action, and 
further setting out other proceedings between the same parties in the 
suprême court of the state, not necessary to further refer to. Eepli- 
cation was made to this answer in due time. 

After the case was thus put at issue oomplainants, on Ieave, filed a 
supplemental bill setting forth, in short, that they hâve discontinued 
the suit for seizuré and sale instituted in the state court, No. 9,804, 
aforesaid, and hâve caused the property to be released from seizure 
by the sheriff in that suit, and hâve caused the cancellation of ail 
inscriptions of seizures, so that the mortgaged property is not now in 
the actual or constructive possession of any other court, but is in the 
undisturbed possession of one of the défendants. And now the 
défendants corne into the court and file a paper which is indorsed 
"Demurrer to supplemental bill," but which is a demurrer and argu- 
ment to the jurisdiction of the court upon the face of the record. 

Conceding that the défendants may raise this question at this 
stage of the case, and in this way, which is very doubtful, certainly 
the matter must be determined on the facts alleged by oomplainants, 
whieh are to be taken as true, and not upon the matters pleaded in 
défense, either in the original plea or in the answer. The alléga- 
tions of the original bill bearing on the matters urged to defeat the 
jurisdiction of this court hâve been recited in full. Supra. They 
were put in the bill as a basis for the appointment of a receiver, and 
not as at ail supporting complainants' main demand for relief. 
Thèse allégations show (1) that complainant had obtained from the 
state court executory process on the notes and mortgage herein sued 
on, and thereunder the sheriff of the parish of Orléans had adver- 
tised the mortgaged property for sale; (2) that défendants had in- 
stituted a suit in the same court against complainant to enjoin said 
sale under executory proceâs and had obtained an injunction peu- 
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dente lite suspending proceedings; (3) that the défendants were in 
the possession and enjoyment of the property. 

Thèse facts, it is urged, show that this court is without jurisdic- 
tion, and the whole contention hère dépends upon them, for if we 
bring in the matters pleaded in the supplemental bill, the suit in the 
state court for executory process is no longer pending to defeat our 
jurisdiction, if it ever had that effect. The two suits instituted in 
the state court, as set forth in the bill, — one for executory pro- 
cess and one to enjoin, — amount to no more than one suit to fore- 
close a mortgage. Where proceedings on a mortgage, via executiva, 
in the state courts of Louisiana are enjoined, whether under article 
739 of the Code or not, whether with bond or without, a suit is made 
for the foreclosure of a mortgage, substantially the same as is made 
by bill, answer, and replication in a court of chaneery in a like case. 
So that the question made hère, divested of technicality, ia whether 
the pendency of a suit in the courts of a state, for the foreclosure of 
a mortgage, will bar a suit in this court between the same parties 
for the foreclosure of the same mortgage. Unless there is something 
in the character of the suit to take it out of the gênerai rule it is no 
bar. See Hyde v. Stone, 20 How. 173; Stanton v. Embrey, 93 U. S. 
548; Ins. Co. v. Brune, 96 U. S. 588; Slaughter-house Case, 12 Fed. 
Rep. 226. 

There are only two features in the suits in this case pointed out as 
taking the case out of the gênerai rule : First, that the property is in 
cusîodia legis; second, that the fiât of the judge granting executory 
process amounts to a judgment between the parties. 

What effect possession by another court of the property on which 
the mortgage rested would hâve, it is not necessary to consider, for 
two reasons : (a) The court has already passed upon it, deciding that 
so long as the property is in the custody of another court no decree 
of sale will be passed. (h) The bill expressly avers the possession to 
be in the défendant. 

As to the fiât of the Judge or court, ordering, in default of payment 
within certain delay, that an order of seizure and sale issue, consti- 
tuting a judgment between the parties, or having in any sensé the 
force of res adjudwata, no better authority can be adduced than the 
décisions of the suprême court of Louisiana. That court has held 
in numerous cases: 

w The decree is so far a judgment that an appeal will lie from it; but it is 
not a judgment in the true and légal sensé of the term, and possesses none of 
its features. It issues without citation; décides no issue; adjudicates to the 
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party obtaîning It no right in addition to those aecured In his notarial aot; 
and need assign no reasons." See Hennen, Dig. 651, No. 5. 

In gênerai practice in this state it is well understood to hâve so little 
of "the force of the thing adjudged" that on very slight occasion the 
whole proeeeding is turned into the action via ordinaria. Praying for 
citation, praying for a personal judgment, taking testimony, and pray- 
ing for a judgment in answer to an injunction, or on a rulé to dis- 
solve, hâve each been held to avoid the fiât and change the proeeed- 
ing into an ordinary suit. The order of seizure and sale is rendered 
upon a title importing a confession of judgment, but it by no means 
has the force of a judgment by confession. In fact, prior to the con- 
stitution of 1868, under Btatutes of 1861 and 1862, in the major part 
of the state this order could be granted by the clerka of the court. 
See Fuqua, Code Prac. 323. 

In the case of Stanton v. Enibrey, supra, it was deeided by a full 
bench, upon authority, (1) that where a défendant appeared and 
pleaded in abatement the pendency of a prior suit in a state court, 
and, upon his plea being successfully demurred to, upon leave he an- 
swered to the merîts, he waived his objections to the jurisdiction; 
(2) that the pendency of a prior suit in a state court is no bar to an 
action in another jurisdiction, even though the two suits are fer the 
same cause of action, and between the same parties. Either one of 
thèse propositions defeats the demurrer in this case, for the two cases 
are parallel in pleading and circumstances. 

On the whole case I am well satisfied that the demurrer should be 
overruled, the court retaining the case. Since, as shown by the sup- 
plemental bill, the property is no longer actually or constructively in 
custodia legis, we can proceed to a decree unless the rights of the 
parties shall be first adjudicated in some other court. 

An order overruling the demurrer will be entered, with costs. 



The Débris Case. 
Woodrtjff r. North Bloomfield Gbavel Mintno Co. and others. 

(Circuit Court, D. California. April 9, 1883.) 

1. Mm,TIFARIOUSNE8S— NUISANCE. 

beveral parties owning extensive mines at varieras points on the affluents of 
the Yuba river work them independently of each other by the hydraulic process, 
discharging their waste earth and other débris into the stream, whence it flows 
clown into the main river, where the débris becomes mingled into one indistin- 
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guishable mass, passes on, and is deposlted along the course of the river in the 
valley below, burying valuable lands and creating a public and private nui- 
sance. A bill in equity by a party injured against ail the parties thus con- 
tributing to the nuisance to enjoin it is not demurrable as being multifarious, 
or for a tnisjoinder of parties défendant. 

2. Same: 

The parties thus creating the nuisance tnay be joined in equity, both on the 
ground that they co-operate in façt, and actually contribute to the nuisance, 
the injury being the single resuit of the action of the débris combinée, and 
operating togethèr long bef ore it reaches the place where the injury is eif ected ; 
alsoj on ;the ground of avoiding a multiplicity of suits. 

3. Nuisances— Parties— Tekant m Common. 

One tenant in common of land, injured by a public and private nuisance, 
may sue to enjoin the nuisance without making his co-tenant a paity, either 
as complainant or défendant. 

In Equity. 

George Càdwallader, I. S. Belcher, and J. Norton Pomcroy, for com- 
plainants. 

W. T. Wallace, S. M. Wilson, J. K. Byme, and W. C. Belcher, for 
défendants. 

Sa-wter, J. This \i a bill brought against a number of hydraulic 
ïnining companies, severally owning mines at various points on the 
Yuba river and its tributaries, and working them independently of 
each other, to restrain them from discharging the gravel, waste earth, 
and mining débris arising from working their several mines into the 
streams. 

It is alleged, generally, that complainant has been for 24 years, 
and that he is now, the owner of an undivided half of three several 
parcels of land, situated on Feather river, and in the city of Marys- 
ville, on the Yuba river; that the défendants, severally, own large 
mines situated at various points on the Yuba river and its affluents, 
which they are, respectively, working by the hydraulic process, by 
means of which the gravel, waste earth, and other débris arising there- 
from are discharged into the several streams on which the mines are 
situated; that vast quantities of this débris are carried by the rapid 
currents of the waters down the various streams into the Yuba river, 
where they commingle before reaching the valley, and after thus 
uniting flow along the main Yuba through the valley past Marysville 
into Feather river, thence to the Sacramento, making large deposits 
along the courses of thèse rivers, which hâve buried from two to fifty 
feet deep, and utterly destroyed, 40,000 acreB of the most valuable 
lands, heretofore cultivated, and made it necessary to the citizens, 
including the complainant, to construct levées of great extent to pre- 
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vent the remaining lands, bordering on the streams mentîoned, from 
being in like manner covered up and destroyed; that the deposits 
within the levées hâve already raiBed the level of the beds of the 
etreams many — in some cases 50 — feet; and that the constant rais- 
ing of the level of the beds of the streams, and the lands already buried 
in the débris, renders it necessary to constantly increase the height 
of the levées at great expense to the people and the complainant; that 
the navigation of the Feather river has been greatly obstrncted by 
thèse deposits, to the great inconvenience of commerce and naviga- 
tion, and damage to the complainant and the publie ; that thèse de- 
posits constitute a great public and private nuisance, which nuisance 
is rapidly increasing and becoming more intolérable; that thèse op- 
érations of défendants are still continued, and will be continued ; and 
tbat the destruction of propertyof complainant and others will take 
place, and irréparable injury resuit, unless the défendants are re- 
strained by injunction. 

Défendants demur to the bill; and the two points relied on are 
misjoinder of défendants, and multifariousness in this : (1) That each 
défendant is pursuing its business, severally, without any connection 
with the other, and without any joint intent or joint action ; that the 
•cause of action is distinct and several, as against each, and neither 
the défendants nor the several causes of action can be joined in the 
same suit. (2) That the co-tenant of the complainant is a necessary, 
and indispensable, party to the suit; and that the suit cannot be main- 
tained without making him a party either as plaintiff or défendant. 

After a very caref ul examination and analysis of the numerous au- 
thorities cited on the first point, I am entirely satisfied that under 
the principles of equity jurisprudence, as established in England and 
the United States, adopting that System, there is no misjoinder of 
défendants; and that the bill is not multifarious in the particùlars 
suggested. It is true that each défendant is, independently, working 
its own mines without any conspiracy or preconcert of understand- 
ing or action with the others ; but they ail pour their mining débris 
into the several streams, which they know must, by the force of the 
flurrents, be carried down into the main river, where they must com- 
mingle into one indistinguishable mass long before they reach the point 
where the nuisances complained of are committed and the damages 
are created. This commingling of the débris discharged into the 
various streams by the several défendants, and passing on to work 
the destruction alleged, — this aggregation of waste material, which, 
after aggregation, is precipitated upon the plains below, and créâtes 



28 FEDERAL REPORTER. 

the nuisance, — is thenecessary and natural conséquence of tbe action 
of the several défendants; and they must, respectively, be presumed 
to know and to contemplate thèse natural and known physically-nec- 
essary résulta. The nuisance is created by the joint action of the 
débris from the various mines, which is combined, and afterwards 
flows on together long before it reaches the lands injured and threat- 
ened, and after such combination créâtes the nuisance complained 
of. There is, therefore, a co-operation in fact, if not in intent, of 
thèse several défendants in the production of the nuisance. The in- 
jury is the joint effect of acfcs originally several, but combined before 
the débris is precipitated upon the lands below and the injury is ef- 
fected, and in contemplation of equity it constitutes a single cause of 
action. There is a common interest in the right claimed to discharge 
débris into the streams. The défendants each and ail clairn a com- 
mon, though not a joint, right. The final injury is a single one, — a 
single resuit of the combined opération of this débris, — and ail the de- 
fendants eo-operate in fact in producing it. No damages are sought. 
Only équitable relief is detnandsd by restraining future action — a fut- 
ure contribution by each to the nuisance. 

In Thorpe v. Brumfitt, L. E. 8 Ch. App. 656, a bill was supported 
against several parties acting individually and severally, in blocking 
up the passage to an inn by loading and unloading wagons in it, in 
the prosecution of their several callings. Lord Justice James said: 

" Then it was said that the plaintif! allèges an obstruction, caused by sev- 
eral persons acting independently of each other ; and does not show what share 
each had in causing it. It is probably impossible for a person in the plain- 
tiff s position to show this. Nor do I think it necessary that lie should show 
it. The amount of obstruction caused by any one of them .might not, if it 
stood alone, be sufficient to give any ground of complaint, though the amount 
caused by them ail may be a serious injury. Suppose one person ieuves a 
wheelbarrow standing on away, that may cause no appréciable inconvenience, 
but if a hundred do so, that may cause a serious inconvenience, which a per- 
son entitled to use the way has a right to prevent: and it is no défense to any 
one person, among the hundred, to say that what ne does causes no damage to 
the complainant." 

A decree granting a perpétuai injunction in the case was affirmed. 
In my judgment the présent case is a much stronger one for sustain- 
ing the bill. The nuisance in that case was not so clearly a joint 
Bingle effect of the acts of défendants co-operating together as that in 
this In that case what each one did continued distinct and sepa- 
rata, and could be readily ascertained, though the share of the dam- 
ages might be indefinite. In this the deposits are commingled and 
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indistinguishable, before the nuisance is committed, and the action 
effecting the nuisance is joint. 

Chipman v. Palmer, 77 N. Y. 56, expressly reoognizes the rule 
that "an équitable action will lie to restrain parties who sçverally 
contribute to a nuisance, while it holds that they caimot be joined in 
an action at law." So does Crossley v. Lightowler, L. E. 3 Eq. 279, 
and Duke of Buccleugh v. Cowan, 5 Ct. of Sess. Cas. (3d Séries,) 21é. 
See White v. Jameson, L. E. 18 Eq. 303. Keyes v. Little York, 
G. W. é W. Co. 53 Cal. 724, it must be admitted, décides the ex- 
act question now under considération in favor of the défendants; 
and I cannot overlook that case. With ail proper déférence to the 
court rendering the décision, I am compelled to say that I think 
the importance of the distinction between proceedings at law and 
in equity -with référence to the question involved, and the facility 
with which a court of equity can adjust its decrees so as to meet 
every requirement of justice, either did not attract due attention, 
or was not duly appreciated. There is a very great différence be- 
tween seeking to recover damages at law for an injury already in- 
flicted by several parties, acting independently of each other, and 
restraining parties from committing a nuisance, or from contribut- 
ing to create, or increase a nuisance in the future. In equity the 
court is not tied down to one particular form of judgment. It can 
adapt its decrees to the circumstances in each case, and give the 
proper relief as against each party, without référence to the action 
of otherB, and without injury to either. Each is dealt with with 
respect only to 'his own acts, either as âffected or unaffected by 
the acts of the others. It is not necessary, for the purpose of préven- 
tion of future injury, to ascertain what particular share of the dam- 
ages each défendant has inflicted in the past, or is about to inflict in 
the future. It is enough to know that he has contributed, and is con- 
tinuing to contribute, to a nuisance, without ascertaining to what ex- 
tent, and to restrain him from contributing at ail. But if otherwise, 
I do not perceive why the proportion of the injury inflicted by each 
may not be ascertained when practicable, and the decree adapted to 
give a proper remedy as to each. The greater elasticity in the forms 
and modes of proceedings in equity enables the court to so mold its 
decrees as to meet the spécial circumstances of each défendant, and 
thus do entire justice to many parties, under circumstances wherein 
a judgment at law would be wholly inadéquate — circumstances which 
would render it impraeticable to unité them in one action in that 
form of proceeding. And this is the foundation of the well-established 
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distinction between law and equity with référence to the joinder and 
non- joinder of parties in the same proceeding. The very object of 
establishing courts of equity was to furnish a tribunal adapted to do 
complète justice in complex cases, often involving many parties, in 
which the courts of law, by reason of their restricted powers result- 
ing from their modes of proceeding, could not afford adéquate relief. 
No inconvenience or additional costs can resuit to the several défend- 
ants in this suit from being joined with others, who also contribute 
to the same nuisance by originally independent action — action in its 
inception and first stages several, but ultimately, co-operating to 
produce the nuisance. On the contrary, it iB convenient to dispose 
of it in one case, and the costa are diminished to each individual 
rather than increased by a single suit. The costs can be appûrtioned 
in equity, if proper, and the administration of justice is thus facili- 
tated. In fact it is the only adéquate mode of proceeding in cases 
like this. In my judgment, the décision in Keyes' Case is not in accord- 
ante with the principles of equity jurisprudence in England, or gener- 
ally, in the United States, as established by the authorities. I also re- 
gard the case as substantially overruled by the présent suprême court 
in the subséquent case of Hillman v. Newington, 57 Cal. 56. It is true 
the Case of Keyes was not mentioned by the court in its opinion in the 
latter case, but it was the principal case cited and relied on by counsel. 
The Case of Keyes could not hâve been overlooked by the court, 
and fchere does not appear to hâve been any attempt to distinguish it, 
and it seems to me to be utterly inconsistent with the décision ir 
Hillman v. Newington, and to hâve been in effect 'overruled by the 
latter case. The différence between thèse cases is only in circum- 
stance, not in principle. The action in the latter case was for di 
version of water by several défendants, each acting independently 
It was both an action at law for damages, by a party entitled to : 
spécifie amount of water, and also a suit in equity to restrain the di 
version complained of. The point most strongly pressed in the su- 
prême court was the alleged misjoinder. The court says : 

"Each of them (the défendants) di verts some of the water. And the ag- 
gregate reduces the volume below the amount to which the plaintiff is enti- 
tled, although the amount diverted by any one would not. It is quite evi 
dent, therefore, that without unity, or concert of action, no wrong could te 
committed; and we think that, in such a case, ail who act must be held to act 
jointly. * * * It does not seem to us that the defendant's answer, that 
each one of them is acting independently of every other one, shows that the 
wrong complained of is not the resuit of their joint action; and if it does not, 
the answer in that respect is insuffieient to constitute a défense." 
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' The judgment at law was modifièd so as to àpportion the damages 
and costs equally among the défendants; and affirmed as to the injunc- 
tion. Even the action at law was thus sustained. If in that case 
"ail who act must be held to act jointly," and "the wrong complained 
of is the resuit of their joint action," I cannot perçoive why, for the 
purpose of équitable jurisdiction, the same conséquences should not 
follow in the Keyet Case and in the case now under considération. 
In this case the action of any one défendant, or any one of many 
othé* miners alone, might not, and probably would not, produce. any 
appréciable effect at oornplainant's locality, or occasion the slightest 
nuisance or injury. In that case is it not "quite" as "évident, there- 
fore, that, without unity or concert of action, no wrong could be com- 
mittéd?" and is it not équally a case, where "àll who act must be 
held to act jointly ?" If not, why not ? It devolves upon those who 
maintain thè contrary to clearly show why not. 

Bo,BlaisdeU v. Stephem, lé NeV. 22, was a combined suit at law— 
to reeover damages which had already resulted from a naisance-i- 
and in equity to restrain its continu ance- The two défendants, 
Sessions and Stephens, each separately and independently of the 
other, allowed water to run from his lands upon the lands of the 
plaintiffs, the combined action of which injured plaintiffs' ditch, 
which constituted the nuisance complained of. There was & joint 
judgment for the damages, and an injunction; On appeal, the su- 
prême court held that, the act of each party being independent of 
the other, there was no joint liability at law, and reversed the judg- 
ment, and ordered a new trial. Upon a pétition for rehearing, it 
was insisted that it was a proper case for équitable relief, even if the 
judgment at law cbuld not be maintained. And upon a re-examina- 
tion of the case, the court finally held, in accordance with the author- 
ities, that there could be no joint recovery at law for the damages, 
but that it was a proper case for an injunction, and remanded the 
case, with directions that, if the damages should be remitted within 
15 days, the decree for an injunction should stând. That case is ex- 
actly in point, also, and shows that this case is a proper one for an 
injunction, although there may not be a right to reeover joint dam- 
ages at law — that there is no misjoinder of parties, and no multifa- 
riôusness in equity. That case also fully answers the question so 
confidently propounded by défendants' counsel, whether, had this 
case been brought in a state court, where law and equity are admin- 
istered in the same case at law for damages, and in equity for an in- 
junction, and been transferred to this court and divided into two 
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suits, according to its practice, thîs court would hâve dismîssed the 
action at law for misjoinder of défendants, but hâve retained the 
equity branoh, notwithstanding the objection on the ground of mis- 
joinder and multifariousness ? This is just what the suprême court 
of Nevada did, even without dividing the case into two suits. There 
are many other authorities, not necessary to mention, tending more 
or less strongly and directly to the same conclusion. 

I also think this bill maintainable against ail the défendants on 
the jurisdiotional ground of avoiding a multiplicity of suits. There 
is a common interest, — a oommon though not joint right olaimed; 
and the action on the part of ail the défendants is the same in con- 
tributing to the common nuisance. The rights of ail involve and dé- 
pend upon identically the same questions, both of law and fact. It 
is one of the class of cases, like bills of peace and bills founded on 
analogous principles, where a single individual may bring a suit 
against numerous défendants, where there is no joint interest or title, 
but where the questions at issue and the évidence to establish the 
rights of the parties and the relief demanded are identical. With- 
out analyzing and discussing the numerous cases upon the subject 
separately, this caBe appears to me to be clearly within the principle 
stated in and established by the folio wing and many other authori- 
ties that might be cited. 1 Pom. Eq. §§ 256-269, and notes. In 
this, and the preceding sections, Professor Pomeroy clearly analyzes 
and salisfactorily classifies the cases on this subject. Mayor of York 
v. Pilkington, 1 Atk. 283-4 ; Sheffield Water-works v. Yeomans, L. E. 
8 Ch. 8, 11; Ware v. Horwood, 14 Ves. 28-33; Bd. of Sup'rs v. 
Deyoe, 77 N. Y. 219; Sehuyler Fraud Cases, 17 N. Y. 592; Cent. P. 
B. Co. v. Dyer, 1 Sawy. 650 : Gaines v. Chew. 2 How. 642; and Oli- 
ver v. Piatt, 3 How. 412. 

In Gaines v. Chew the suprême court of the United States says : 
" It is well remarked by Lord Cottenham, in Campbell v. Maokay, 7 Sim. 
564, and in 1 Mylne & Craig, 603, 'to lay down any rule, applicable univers- 
ally, or to say what coustitutes multifariousness, as an abstract proposition, 
is, upon the authorities, utterly impossible.' Every case must begoverned by 
its own circumstances ; and as thèse are as diversifled as the names of the 
parties, the court must exercise a Sound discrétion on the subject. While par- 
ties should not be subject to expense and inconvenience in litigating matters in 
which theyhave no interest, multipliait]/ of suits should beavoided byuniting 
in one lill ail who hâve an interest in the principal matter in controversy, 
though the interest may hâve arisen under distinct contracts." 

And this is substantially repeated in Oliver v. Piatt, 3 How. 412. 
Thus it is seen that there is no iron, inelaatic rule on the subject of 
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multifariousness, but "every case must be goverried by its own cir- 
cumstances," and the court must exercise a sound discrétion on the 
subject. Are not ail thèse défendants "interested in the principal 
matter in controversy ?" Nay, in the only matter in contre- versy ? Are 
not the law and the facts and the évidence to establish thè control- 
ling facts, and the relief demanded against each, identical as to ail ? 
Then, why, under the injunction of the suprême court, should they 
not ail be united in one bill for the purpose of avoiding a multiplicity 
of suits ? In my judgment, if the bill does not présent a case precisely 
like any other found in the books, it, nevertheless, présents one within 
the principles laid down, and one that a court of equity, in the exercise 
of a sound judicial discrétion, is required to entertain — one that it can- 
not rightf ully or properly refuse to entertain. It violâtes none of the 
limitations suggested in Gaines v. Cheiv. It will not subject the différ- 
ent parties to "expense or inconvenience in litigating matters in which 
they hâve no interest," but a "multiplicity of suits" is avoided by 
joining the several défendants, ail of whom are interested in the only 
controversy in the action. The controlling facts are the same ; the évi- 
dence to establish them is identical ; the right clàimed and the ques- 
tions of law are one and the same ; the same relief is asked against ail ; 
they ail contribute to the same nuisance complained of ; and there 
can be no more inconvenience and little more expense in determining 
ail the rights of ail the parties in one suit than would be required in 
each suit in determining them in several independent suits. The 
expense to each individual will be greatly diminished. While to re. 
quire the complainant to pursue each défendant separately would be 
to put upon him a burden so impracticable and onerous as to amount 
to an absolute déniai of justice. If each contributor to the nuisance 
must be sued separately, then there is no adéquate remedy for such 
an injury. The locality of the nuisance is the common point, like 
the point of convergence in an hour-glass, upon which the previously 
aggregated results of the originally independent acts of the several de- 
fendants concentrate, and jointly operate, and from which the joint 
effects again radiate and distribute themaelves upon ail within the 
reach of their influence. 

I can perceive no sound reason in the established principles of 
equity jurisprudence and practice why two or more of the parties in- 
jured by the common nuisance should not be permitted to unité, and 
two or more of those co-operating to commit it should not be joined 
in one suit to redress the injury and enjoin a conii;:uance or in- 
v.l6,no.l— 3 
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crease of the nuisance thus in oommon inflicted and in common sua- 
tained. To my mind this bill, présents a much stronger case for join- 
der of ail the défendants than Gaine» v. Chew, Oliver v. Piatt, Cent. 
P. R. Co. v. Dyer, or, indeed, a large majority, if not ail, of the cases 
to be found in the books establishing the rule invoked. As counsel 
for complainant well observed, if there is found in the books no précè- 
dent precisely like the case in h and, in ail its circumstances, it must 
be because no case, except that of Keyes, exactly like it has been 
presentedtothe courts for adjudication, and the time and the occasion 
hâve now corne to make one. I think the bill not demurrable on 
the ground of misjoinder of défendants or multifariousness. 

I am satisfied also that the complainant is entitled to, maintain the 
suit without joining his co-tenant or making him a défendant. His 
interest — his estate— is sevrer al. There is but a unity of possession. 
His interest or estate is capable of being injured, and he is entitled 
to hâve it protected from irréparable injury, whatever course his co- 
tenant may see fit to pursue. He claims nothing against his co- 
tenant. The co-tenant is not an indispensable party to a détermi- 
nation of his rights* In this state, both before the Code, under the 
eommon-law rules, and after the adoption of the Code, by express 
provision carrying the former rule into it, it was settled that tenants in 
common could Bue alone. In Ooodenough v. Warren, 5 Sawy. 497, a 
suit to quiet title, it was held that one tenant in common, made a de- 
fendant, could remove the case from a state court to the circuit court of 
the United States,, on the ground that there was a controverBy wholly 
between him and the plaintiff, which could be f ully determined as 
between them without the présence of other parties. The same ruling 
was made in Field v. Lownsdale, 1 Deady, 289. 

In Dent v. Turpin, 2 Johns. & H. 139, and in Southern v. Rey- 
nolds, 12 Law Eep. (L. T. E.) 75, it was held that a co-tenant, 
in the right to the* use of a trade-mark, might maintain a bill to re- 
strain its use without joining or making his co-tenant a party. In 
Payne v. Hook, 7 Wall. 431, it was held that one of the heirs of an 
estate could maintain a bill against an administrator and his sure- 
ties to obtain relief against fraudulent proceedings, for an account, 
and for her share of the estate, without making the other heirs par- 
ties to the bill. The other heirs were named in the bill, but it was not 
stated of what state they were citizens. The court sayB: "It can 
never be indispensable to make défendants of those against whom 
nothing is alleged, and from whom no relief is asked. A court of 
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equity adapts ïts decrees to the necessîties of each case." Page 
432. See, also, Van Bokhelen y. Cooh, 5 Sawy. 593-4. 

The, présent case is a stronger one for peraritting the co-tenant to 
sue alone, as there is no account in which others are interested re- 
quired. But this point is fully settled by the suprême court of the 
United States in Mississippi é Missouri U. Co. v. Ward, 2 Black, 485. 
The suit was brought by Ward, a tenant in common of three steam- 
boats, to enjoin a nuisance, without making his co-owners parties 
complainant or défendants. Says the suprême court in deciding 
the case : 

"Ward was the part owner of thèse steam-boats, and commander ot one 
of them, navigating the river in successive trips between St. Louis and St. 
Paul, and which beats, the complainant allèges, were much injured and de- 
layed by the bridge, which, he avers, is a greafc obstruction to navigation — 
amounting to a prominent nuisance. It is insisted that Ward cannot sue 
alone, and could only corne before the court jointly with the other part-ownera 
of the vessels injured and delayed. He seeks no damages by his bill, but only 
an abatement of the nuisance, as a préventive reraedy against future injury 
and delay. A bill in equity to abate a public nuisance filed by one who has 
sustained damage has succeeded to the former mode in England of an in- 
formation in chancery, prosecuted in behalf of the crown, to abate or en- 
join the nuisance aa a préventive remedy. The private party sues rather as 
a public prosecutor, though on his own account; and unless he shows that he 
has sustained, and is still sustaining, individual damage he cannot be heard. 
He seeks redress of a continuing trespass and wrong against himself, and 
acts in behalf of ail others who are or may be injured; nor is there more né- 
cessité for joining partners in the proseoution than there is for his joining in 
the suit any other person as complainant who has sustained injury. Gib- 
bons, Dilapidation, 402." 

This décision exaetîy covers the point under considération, and is 
authoritative. None of the points of the demurrer relied on are ten- 
able. The demurrer to the bill must, therefore, be overruled, and 
it is so ofdered, with leave to answer on or before the next rnle-day 
of this court. 



Gbeenwalt v. Duncan and others.* v 

{Circuit Court, S. D. Missouri. March 22, 1883.) 

1. Equity— Jurisdiction in Suits to Removb Clocds upon Titlkb. 

A suit to remove a cloud upon a title cannot be maintained in a court of 
equity, where the plaintiff haa a f ull, complète, and adéquate remedy at law. 

♦Reported by B. F. Kex, Esq., of tbe St. Louis bar. 
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2. Same— Cross-Bill— Rights of Défendant. 

The défendant in a suit to remove a cloud from a title to property in the plain- 
tifC'a possession, has a right to file across-bill urging a superior title in himself, 
and to be fully heard ; and if his title is found to be better than the plaiutifl's, 
he is entitled to a decree in his favor, settling the whole controversy. 

3. Same. 

Where a cross-bill is filed it should contain adéquate averments to show title 
in the défendant. 

4. 8 ame— How Dbfects Shotjld be Taken Advantage of. 

Where the cross-bill does not contain the proper averments, the dofect 
should be taken advantage'of by demurrer. 

In Equity. Pleaa and demurrer to a cross-bill.* 

Thia is a suit to quiet the title to' certain real estate situated in the 
city of St. Louis, by removing a cloud therefrom, caused, as alleged, 
by the exécution to the défendants' grantor, of a certain tax deed. 

E. Cunningham, Jr., for complainant. 

E. R. Mark,' for défendants. 

Teeat, J. The unquestioned rule obtains in ail cases in equity to 
remove a cloud upon a title that it must be clear that plaintiff has 
not a full, complète, and adéquate remedy at law; otherwise he will 
be remitted to his common-law remedy. Tins, under the constitu- 
tion of the United States, the acts of congress, and repeated décis- 
ions of the United States suprême court, is an inflexible rule. Mère 
questions as to conflicts of supposed légal titles can ordinarily be de- 
cided in actions of ejectment. 

Plaintiff's right in this oase to sue in equity rests solely on the fact 
that, being in possession, they cannot sue the adverse parties at law. 
They set out in their bill with great fullness the pretended title of the 
défendants, as well as their own derivative title. The défendants file 
a cross-bill designed to be défensive in part, but to a large extent af- 
firmative. The purpose of the pleader is to urge the superiority of 
défendants' title and to hâve a decree settling the whole oontro- 
versy. To the cross-bill two pleas hâve been interposed and argued. 

The first is that, inasmuch as the cross-bill does not aver posses- 
sion in the défendants, their remedy as for affirmative relief is at law; 
that is, if persons are not in possession of real estate to which they 
hâve paramount title, they should be driven to their action of eject- 
ment. That plea rests upon a misapplication of the gênerai rule 
stated. The plaintiffs are in court for the sole reason that they are 
in possession, and therefore hâve brought in the défendants, who are 
out of possession, to answer to the demand made. The défendants, 

*For opinion on demurrer to original bill see 10 Fed. Rep. 800. 



m'caull v. bbaham. 37 

being thus in court at plaintiffs' instance, hâve aright, by answer or 
cross-bill, to be fully heard, and not to be denied a full hearing be- 
cause the sole basis, jurisdictionally, of plaintiffs' bill is true. The 
défendants are hère because theyare out of possession, and to say that, 
therefore, they shall not be heard would be a strange perversion of 
the raie, and entirely subversive of the only ground on which plain- 
tiffs proceed in equity. The first plea is overruled. 

The second plea looks to the averments of the cross-bill concerning 
the title set up affirmatively by the défendants. The controversy, as 
fully disclosed by the plaintiffs in their original bill, pertains to an 
alleged tax title. Ail the requirements of the statutes are set out, 
and the particulars wherein it is alleged said statutes were not ob- 
served, byreason of which défendants' title is invalid. The cross-bill 
avoids meeting said allégations, and avers in the most gênerai terms 
that défendants hâve a collector's deed. It is not disclosed under 
what direct authority or preliminary proceedings or judgment said 
collecter acted. In other words, there are in the cross-bill no adé- 
quate averments to show title in the défendants. This defect should 
hâve been taken advantage of by demurrer. The court overrules thô 
plea, but, treating it as a demurrer, gives the défendants leave to 
amend. 

It should be remarked that the form of both pleas is objectionable 
in referring the court by lines and pages of the cross-bill to what is 
stricken out, instead of stating the subject-matter. The court should 
not be driven to the task of hunting out by folios, lines; and pages, 
in voluminous pleadings, the various facts intended to be assailed, 
and thus détermine as ex mero motu what the objection rûay possibly 
suppose exceptionable, or what it can detect so to be. The points 
already presented as to the second plea co ver the demurrer, which ia 
sustained. 



McCauu, v. Beaham. 
{Circuit Court, S. D. New York. March 20, 1883.) 

CONTRACTB— ARTTST8' SERVICES — EXCLUSIVE RlGHTS— DAMAGES— INJUNCTION. 

Contracta for the exclusive services of distinguished artists in theatrical 
représentations are personal and peculiar. Damages for violation of such con- 
tracts are not capable of definite détermination, and violations of them may 
be properly restrained by injunction. Where damages for the violation of a 
covenant are Iiquidated by agreement, semble, an injunction will not be al- 
lowed. 
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2. Same — Penalty — Liquidated Damages. 

A mère penalty designed solely to secure observance of a oon tract will not 
be construed as liquidated damages nor prevent an injunction. 

3. Same— Threaténed Violation of Contract— Injunction. 

When the contract for the exclusive services of a singer in opéra provided 
for " the forfeiture of a week's salary, or the termination of the engagement at 
the manager's option, without debarring him from enforcing the contract as he 
might see fit," héld, that this clause was not liquidated damages, and that an 
injunction should issue to restrain a threatened violation of the contract. An 
injunction should not be permitted to be used as a means of indirectly enforc- 
ing collection of a disputed claim. Conditions to that eflect imposed. 

In Equity. 

A, J. Dittenhoefer, for plaintiff. 

Howe é Hummel, for défendant. 

Brown, J. This action was brought in the state court to restrain 
the défendant, Helen Braharn, otherwisè known as Lilian Russell, 
from violating her agreement with the plaintiff by singing during 
the current season in any other employnient than at the plaintiff's 
theater, which the complaint allégea she is about to do. A prelim- 
inary injunction having been obtained at the time of the commence- 
ment of the action, the cause was removed by the plaintiff to this 
court before answer ; and the défendant now moves upon amdavits to 
dissolve the injunction. By the agreement in writing between the 
parties, the défendant agreed to sing in comic opéra in the employ- 
ment of the plaintiff whenever required during the Beason of 1882 to 
1883, commencing on or about September 1, 1882, at a stipulated 
weekly salary. By article 1 the agreement provides that "the artist 
is engaged exclusively for Mr. John McCaull, and during the contin- 
uance of this engagement will not perform, sing, dance, or otherwisè 
exercise her talent in theater, concert halls, churches, or elsewhere, 
either gratuitously or for her rémunération or advantage, or for that 
of any other person or other theater or establishment (although not 
thereby prevented from fulfilling her engagement with Mr. McCaull) 
without having first obtained permission in writing of Mr. McCaull; 
and for each and every breach of this rule the artist shall forfeit one 
week's salary, or her engagement, at the option of Mr. McCaull; but 
such forfeiture of one week's salary shall not be held to debar Mr. 
McCaull from enforcing the fulfillment of this contract in such a 
manner as he may think fit." 

By article 3 it is provided that "no salaries will be paid for any 
night or days on which the artist may not be able to perform through 
illness or other unavoidable cause; and the artist absenting herself, 
except from illness or other unavoidable cause, will forfeit one week's 
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salary, or her engagement, at the option of Mr. McCaull, and will also 
be held liable for any loss that may be sustaiùed by Mr. McCaull 
owingto such absence. Illness, to be accepted as tùà excuse, must be 
attested by a médical certificate, which must be delivered to Mr. Mc- 
Caull or his représentative as early as possible, and before the com- 
mencement of the performance. Should such absence exceed two 
weeks, the engagement may'be canceled at the option -of Mr. Mc- 
Caull." 

The défendant entered upon the performance of lier engagement 
at the Bijou Opéra House in this city in September, 18S2, with great 
success, which was continued until prevented from further perform- 
ance by protracted illness. Having partially recovered, she attempted 
to renew her appearances, but after three nights' performances, in De- 
cember, she suffered a relapse from which she did not recover until 
about the middle of February, 1883. 

By the written contract the plaintiff was to furnish ail costumes. 
This was modified, prior to September, by an oral agreement by which 
the plaintiff was to pay a larger salary and the défendant to furnish 
her own costumes. Both parties agrée as to the modification of 
the contract to this extent. The défendant contends that in addition 
to the above the oral contract was further modified by the plaintiff 
agreeing to pay her weekly salary as at first fixed during the contin- 
uance of any illness; that the sum of about $350, paid to her by the 
plaintiff during her illness, was paid in pursuance of this modifica- 
tion of the contract; and that since the middle of December the 
plaintiff has refused to continue such payment during that part of 
her illness, in violation of the agreement as modified. 

The plaintiff dénies that the modification of the contract included 
any agreement to pay her during illness, and asserts that the moneys 
actually paid her while ill were merely advances on a'ccount of future 
salary to be earned, and so expressly stated at the time. Each party 
sustains its respective claims in this respect by several witnesses. 
They leave this branch of the subject in so much doubt that I feel 
obliged to reject it from considération, without préjudice to either in 
regard to their mutual claims in respect to it, since neither party 
made it a ground of terminating the contract. 

Up to the time this action was commenced the défendant had given 
no notice to the plaintiff terminating the agreement; nor had the 
plaintiff, as he might hâve done according to the express provision 
of the agreement, notified the défendant that it was canceled, owirg 
to her absence beyond two weeks. I must, therefore, hold the agrée- 
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ment as still in force. Contracta for the services of artists or authors 
of Bpecial merit are personal and peculiar; and when they contain 
négative covenants which are essential parts of the agreement, as in 
this case, that the artists will not perforai elsewhere, and the dam- 
ages, in case of violation, are incapable of definite measurement, 
they are such as ought to be observed in good faith and specifically 
enforced in equity. That violation of such covenants will be re- 
strained by injunction, is now the settled law of England. Lumley 
v. Wagner, 1 De G., M. & G. 604; Montagne v. Flockton, L. E. 16 
Eq. 189, 199. 

The suhject was exhaustively considered by Freedman, J., in the 
case of Daly v. Smith, 49 How. Pr. 150, in whose conclusions, in ac- 
cordance with the English cases above cifced, I fully concur. In the 
présent case it is, however, urged that the remedy by injunction 
should not be allowed, on the ground that the plaintiff's damages hâve 
been liquidated by the first article of the contract above quoted ; 
namely, that "for each and every breach of this rule the artist shall 
forfeit one week's salary;" and the cases of Bames V. McAllister, 18 
How. Pr. 534; Nessle v. Reese, 29 How. Pr. 382; Mott v. Mott, 11 
Barb. 127, 134; and Trenor v. Jackson, 46 How. Pr. 389, are cited 
in support of this view. 

There is no doubt of the gênerai principle that where the damages 
for the violation of a covenant are either liquidated by the agreement, 
or may be easily and definitely ascertained, the parties will be left to 
tneir remedy at law. But it is clear that in cases of contract like 
the présent, the damages are not capable of being definitely ascer- 
tained or measured; and in the cases first above cited, injunctions 
were for that reason allowed. The only question in this case, there- 
fore, which distinguishes the présent agreement from those, is whether 
the provision for the forfeiture of a week's wages for every violation 
of article 1 is such a liquidation of the damages as bars the remedy 
by injunction. In Bames v. McAllister and in Nessle v. Reese and 
Mott v. Mott, supra, there was a covenant to pay a spécifie sum for 
failure to observe the covenant in thèse cases; and thèse surns were 
held by the court to be strictly liquidated damages. 

Where the provision of the contract is in the nature of a penalty, 
and not liquidated damages, it is well settled that such a provision 
will not prevent the, remedy by injunction to enforce the covenant 
specifically; and the provision will be construed as a penalty, and not 
as liquidated damages, where its plain object is to secure a perform- 
ance of the covenant, and not intended as the price or équivalent to 
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be paid for a non-observance of it. Howard v. Hopkyns, 2 Atk. 371; 
Bird v. Lake, 1 Hem. & M. 111; Fox v. Scard, 33 Beav. 327; Sloman 
v. Walter, 1 Brown, G. C. 418; Jones v. Heavens, 4 Ch. Dir. 636. 

"Whether the language of the contract is to be construed as a pen- 
alty or as liquidated damages is to be determined from its. language 
and its presumed intent to be gathered from the circumstances of 
the parties and the nature of the agreement, "À penalty," says Lord 
Lotighbokough, in Hardy v. Martin, 1 Cox, Ch. 26, "is nevér considëred 
in this court as the priée of doing a thing which a man has expressly 
agreed not to do ; but if the real meaning and intent of the contract 
is that a man should hâve the power, if he chooses, to do a particu- 
lar act upon the payment of a certain specified Bum, the power to do 
the act upon the payment of the sum agreed on is part of the ex- 
press contract between the parties." Vincent v. King, 13 How. Pr. 
234-238; Kerr, Inj. 409. 

In Coles v. Siins, 5 De Gex, M. & G., Lord Justice Txjrnbr says, upon 
this point, (p. 1:) "The question in such cases, as I cotaceive, is, 
whether the clause is inserted by way of penalty or whether it 
amounts to a stipulation for liberty to do a certain act on the pay- 
ment of a certain sum." • 

That the clause providing for the forfeiture of one week's salary 
for each violation of this contract was in the nature of a penalty, and 
designed solely to secure the -observance of article 1, is manifest both 
from the gênerai nature of the employaient and the requirements of 
a manager of opéra, as well as the express language of this article ; 
because (1) the stipulation is not for the payment of a certain sum 
as liquidated damages, but only for the forfeiture of a week's salary ; 
(2) it gives an option to the plaintiff, instead of such forfeiture, to 
annul the engagement ; (3) it déclares that such forfeiture shall not 
disbar the plaintiff from enforcing the fulfillment of this contract in 
such a manner as he shall think fit, i. e., by any available légal or 
équitable remedy. As the remedy by injunction is one of the remé- 
dies available, this language is équivalent to an express déclaration 
that the provision for the forfeiture of a week's salary for each viola- 
tion shall not affect his right to a remedy by injunction. This last 
stipulation would not, indeed, influence the court, provided it was 
clear that the damages were intended to be liquidated at a spécifie 
sum, for which the défendant was to hâve the option of singing at 
any other theater. But thèse several clauses taken together show 
conclusively that no such thing was intended, and that the sole object 
was to secure the spécifie obser vance of the contract that the défend- 
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ant should not sing elsewhere; and the plaintiff is therefore entitled to 
restrain the violation of it. As the season will close on May 15th 
and the eontract tiien terminate, there are certain équitable conditions 
whioh should be observed, and which it is compétent for the court, in 
continuing the. injunction, to impose. Russell v. Farley, 105 U. S. 
433,438. 

The injunction of this court must not be used directly or indirectly to 
enforce the collection by the plaintiff of hia alleged but disputed claim 
for previous advanees, through the non-payment of salary hereafter 
earned, at least until his right is legallyadjudicated. (2) Consider- 
ing the short period remaining, the défendant must not be sent to 
California, where by the eontract she might hâve been taken with- 
out salary en route going and returning; nor, having respect to her 
precarious health, should she be sent to any very distant point; (3) 
the plaintiff should furnish satisfaotory security for the prompt pay- 
aient weekly for the défendant'? services at the rate of $150 per week, 
the eontract price,from the time the défendant gives notice in writing 
of her readiness to sing uoder the eontract, so long as she shall con- 
tinue in readiness to perform her duties. 

In case of failure to pay any future salary earned, tne défendant 
may apply, on two days' notice, to the plaintiff s attorneya for the 
dissolution of this injunction. 

An order may be entered continuing the injunction subject to the 
above provisions and conditions. 



Enjoining Employé fkom Serving Rival of Employer. The dé- 
cisions upon the judicial enforcement of the stipulations comnion between 
actors, artists, authors, lecturers, or other profëssional workers and their em- 
ployers, that the employé shall not exercise his skill and talent for any other 
person, are not very numerous, and are somewhat conflicting; but they estab- 
lish the modem gênerai doctrine to be that the employer is not obliged to sub- 
mit to à breach of the covehant, and content himself with an action for dam- 
ages, but, in a proper case, may hâve an injunction restrain ing the employé 
from engaging iii any rival service; and this, whether compelling the latter to 
perform his affirmative engagement to Jabor for his employer is practicable or 
not. To reconcile the décisions would be diffîoult, except upon the explana- 
tion that, when suits of this nature were flrst brought, the inadequacy of the 
action for damages, as a retnedy, was not fully pereeived; but that, gradually, 
as one case after another ,was presented, it became bettèr understood, and 
eqtiity judges grew more prompt and willing to exercise their jurisdiction on 
the ground that employers of public peiformers cannot well be dompensated 
in damages for departures of artists from their establishments. If an actor, 
eontinuing to perform for his gênerai employer, according to his engagement, 
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plays on " off riights " for a rival theater, the question how much the réeeipts 
of his employer hâve been diminislied by the opportunity given the public of 
hearing the favorite elsewhere, is too vague and uncertain to be shown by 
légal proof. And if, as is frequently the case, he withdraws frotn his first 
engagement wholly, and dévotes himself to the service of a competitor, the 
question of damages is rendered still more perplexing by the difflculty of 
showing what profits the deserted manager would hâve realized had the per- 
formances been continued as agreed; and the latter needs, also, to hâve some 
indemnity, difficult to be estimated in money, for his liability to refuud for 
tickets or boxes sold in advance, and for his loss of prestige through failure 
of his announeed entertainments. Obviously courts of justice cannot compel 
public performers or members of the professions to perforai spécifie services 
they hâve promise^; there are no means at the command of a tribunal for 
eompelling a person to act, sing, speak, or write, nor is there any standard for 
determining whether one has done so in good faith and with his best skill. 
The resuit, therefore, is that a pfoperly-framed stipulation, in a contract for 
services of this description, forbidding the employé to serve elsewhere, may be 
enforced by injunction. Such injunctions are equally obtainable under the 
codes of procédure, upon cômplaint in a civil action ; or, in states adhering to 
the old practice, upon bill in equity ; or, in the United States circuit court, sit- 
ting in equity, if the parties are citizens oi différent states. 

In what cases the fact that the contract of the parties, by liqnidating the 
damages or otherwise, gives the employer a better remedy by aetion tban 
usual, precludes his resort to injunction, is the question partiçularly discussed 
in the text, and nothing need be added to Judge Brown's able and lucid ex- 
position of the prineiples goveraing that branch ôf the subject. This note 
wjllindieate the development of the gênerai po wer of equity to enjoin in thèse 
cases. 

Eaely Englisii Décisions went upon the theory that although an inde- 
pendent, simple eovenant noi to undertake specified services may be enforced, 
when reasonable and consistent with public policy, yet in a contract between 
A. and B. that B. sball act or sing, etc., for A., and shall not perforai for any 
one else, the négative clause is merely incidenral to the affirmative; and unle33 
the case is one in which the court can enforce the affirmative stipulation it 
ought not to enjoin a proposed breacû of the négative. Thèse décisions, there- 
fore, generally denied A.'s prayer for an injunction to restrain B. from per- 
forming in the employaient of C, unless some spécial ground of équitable 
jurisdiction over the case existed. The folio wing are illustra tive cases: Priée 
agreed to prépare exchequer reports for Clarke to publish, without, however, 
engaging not to write for any one else. The lord chancelier ref used an injunc- 
tion, saying that as he had no jurisdiction to compel Prjce, directly, to write 
reports for Clarke, he ought not to do so indirectly, by forbidding him to write 
for any one eise.(o) A similar application was denied for the same reason, 
where the engagement of the Society for the Diffusion of Useful Knowledge 
with Baldwin's publishing firm was simply to furnish them with certain œaps 
ind charts for publication, a thing which the court had no means of compel- 

(a ) 1819, Clarté v. Priée, 2 Wlls. Ci). U7. 



44 FEDERAL REPORTER. 

ling directly.(è) The aetor Kean was advertised to play at Drury Lane the- 
ater, while there was yet 10 days unexpired of a prior engagement at Covent 
Garden. The vice-chaneellor denied the application of the Covent Garden pro- 
prietors to enjoin him, for the same reason, viz., that there was no jurisdietion 
to compel him to perform his 10 days' service, (a) Upon examination of a 
spécial agreement for mercantile services of défendant, containing a stipulation 
forbidding bis working for any other house, the affirmative stipulations of 
the contraot were pronounced too vague and too onerous towards the em- 
ployé to aliow of deereeing a spécifie performance, and the court would not 
enjoin the breach of the négative covenant alone.(d) 

Upon the other hand, the case of Morris v. Colman(e) illustrâtes the.prin- 
ciple that a covenant not to serve may be enforced by injunction where other 
facts give équitable jurisdietion of the çontroversy. Colman, noted as a 
dramatist, became manager of the Haymarket theater, under an agreement in 
the nature of a copartnership, which contained a clause restraining him from 
writing dramatic pièces for any other theater. In a suit which arose between 
the parties interested in the management, the validity of this clause was 
questioned before Lord Chancellor Kldon. Ile pronounced it valid and en- 
forc.ca.hie, it being between partners, and being neither eontrary to public pol- 
icy nor unreasonable as between the parties. The décision has generally been 
explained in later cases on the ground that the stipulation was one of several 
in an agreement of copartnership, and that equity has jurisdietion of disputes 
atnong partners, though this explanation has been questioned.{/) 

Early American Décisions ran in the wake of the English ; our courts 
<iid not deny the jurisdietion, but were loth to exercise it. De Rivafinoli, 
while manager of the Italian theater in New York, engagée! Corsetti as first 
bass in opéras, the latter agreeing not to make use of his talents in any other 
theater. But before the opening of the season Corsetti was announced tosail 
for Cuba, to perform there under another manager. De Rivafinoli then sought 
an injunction, (and ne exeat,) which Chancellor Walworth refused, on the 
ground»- that under the circumstances the application was prématuré, for be- 
fore commencement of the actor's engagement the manager could not hâve a 
right of action. On the gênerai question lie said, in elfect, that while it is 
theoretically proper that " a bird that can sing and will not sing must be made 
to sing," yet there is an obstacle to making a vocalist sing by order of the 
court of chancery, in the fact that no oflîeer of the' court ha3 that perfect 
knowledge of the Italian language, or possesses that exquisite sensibility in 
the auricular nerve, which is neeessary to the understandingand envoyaient 
Of Italian opéra; and it would be difficult for a master to détermine whether 
a défendant sang in faithful performance of his engagement, or ascertain 
wtlat effect the coercion raight produce upon his singing, especially in th< 
livelier aîrs.^) - Similar considérations led Edwards, J., to refusé a simila 
application in 8ànquirico v. Benedetti.{h) 
" Tlie'cbmedian Ingersoll agreed with Hamblin, the manager of the Bower 

<6>1838i Baldwin v.Socialij- D. U. K. 9 Sim. (e) 18 Vos. 437, (1812.) 

J93.' (/) 2 Phillips, 597. 

Ce) r*J9, Kemhle v. Kean. 6 Sim. 333. (g-) 1833, De Riviifinoli V. Corsetti, i Paige, 2 

(i) lc-Ja, K.mu<si-le> v. JeunUigs, ti Sun. 310. (/>) 1 ttiu'b. i>14. 
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theater in New York, to play for him for three years, also, not tô act except 
for Hamblin during the term ; but an injunction was ref used because there was 
no ground of jurisdictiou over the affirmative part of the agreement, while 
the négative was a mère matter between employer and employe.(t) When 
Burton, the famous comedian of a génération ago, was manager of Front- 
street theater, Baltimore, he bargained with Burke to withdraw Mrs. Burke's 
services from the employment of Manager Marshall and bring her to join Bur- 
ton's company. Marshall then sued for an injunction, which was issued be- 
low. On appeal the court held that eîther of three facts shown, viz., there 
was no express restrictive clause in the contract between the Burkes and 
complainant; complainant was prosecuting an action at law; and Mrs. 
Burke's engagement, if any, would be void as that of a feme covert, — was 
enough to defeat the suit.(^) De Pol v. Sohl7ce(k) was decided after Lumley 
v. Wagne?;(l) yet does not mention it, but takes the older doctrine for granted. 
The opinion assumes, however, that irréparable damage to follow from a 
breach of a négative covenant may be ground of équitable jurisdictiou, and 
the judge ref used to enjoin the danseuse Sohlke from performing for other 
employers, not for want of power, but because, as the plaintiffs had not a 
theater in opération in which they could use her services, therefore they could 
not be irreparably damaged by her dancing elsewhere for the time being. 
Thus American as well as English courts, do wnto the middleof our century, 
were unwilling to enjoin an employe's breach of a collatéral promise not to 
serve elsewhere, unless the affirmative engagement were a proper subject- 
matter of équitable relief. 

Development of the Modern Doctrine. Since aboufc 1850 a broader 
and more libéral position has been taken. An advance was distinctly made 
in Dietrichsen v. Cabburn(m) and Rolfe v. Rolfe,(n) (both 1846,) in which the 
rule adverse to enforcing a négative stipulation was distinctly questioned and 
limited ; though thèse were not cases of professional services, but of contracts 
for exclusive employment in mercantile duties. The circumstances of a 
eontrolling decision.(o) which soon followed them, were that Manager Lum- 
ley engaged Mlle. Johanna "Wagner to sing at Her Majesty's theater, London, 
for three months, in certain speçified opéras, at a weekly salary of £100. The 
agreement, as originally signed, did not in so many words fofbid her from 
singing for any other employer; but a few days afterwards the manager ob- 
jected to the omission, and Mlle. Wagner's agent then added an article, say- 
ing: "Mlle. Wagner engages herself not to use her talents at any other the- 
ater, nor in any concert or réunion, public or private, without the written 
authorization of Mr. Lumley." Notwithstanding this, she did accept (for a 
higher salary, it was said) an engagement from Manager Gye to sing at the 
Italian opéra, Covent Garden, and Lumley sued for ah injunction. It was 
granted below.(p) On appeal the familiar objection was uxged that equity 
will not enjoin the breach of a négative covenant where it cannotdecree per- 

(i) 1835, Hamblin v. Din neford, 2 Edw. Ch. 529. (m) 2 Phillips, 52, 

00 1846, Blirton v. Marshall, 4 Gill, 487. (n) 15 Sim. 8a. 

(fc) 7 Robt. 280, (1867.) (o) Lumley T. Wagner. 

(Z)lnfra. (p) Lumley v. Wiigaor, 6 De Qex * S. 485. 
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formance of the affirmative one to wMch it is incident. (g) But Lord Clian- 
cellor St. Leonards said that when the reason why the court could not de- 
cree spécifie performance is not that the plaintiff is not entitled to it, but 
merely the want of means to compel the défendant to perform, he thought the 
court need not on that account refrain from doing what was within its power, 
viz., forbidding a performance which will violate the contract. To the objec- 
tion that there was a remedy at law by action for damages, the lord chancellor 
replied that such remedy was no better than exists upon covenants not to 
practice as attorney, surgeon, etc., within certain lirnit3, which are often en- 
forced by injunction. Another objection was that the promise not to sing 
elsewhere was not in the original agreement; but the chancellor said that the 
two papers were not independent, bue were in effect one contract ; and that 
even if the stipulation not to sing elsewhere had never been made in writing, 
he thought it was implied in the original contract ; in other words, singing for 
Mr. Gye was a breaeh of the spirit and meaning of the contract to sing for 
Mr. Lumley. Another objection was that the injunction would be mischiev- 
ous, because it would prevent apopulaf artist from singing at one theater, while 
the court could not promote her performing at another j heuce the tendency 
would be to prevent the public from hearing her any where ; but the chancellor 
said that the artist had no right to complain on this ground; the injunction 
would merely forbid her doing what she had engaged not to do. The tem- 
porary injunction was. therefore, continued.(r) The opinion embodies an 
elaborate Tpview of the previous English cases on the extent to which equity 
may go in enjoining breaeh of négative covenants of various kinds; and the 
décision has been generally followed in both countries as establishing the ju- 
risdiction to enforce contracts not to serve in public performances or intel- 
lectual work. 

A firm of French photographists, Fredricks & Co., employed Constant 
Mayer as "artist painter" for three years, at an annual salary, to retouch 
proôfs in oil at their New York house, and he engaged not to work for any 
one else; yet he left them and engaged with G-urney. The question whether 
the court could grant an injunction was decided in their favor, the judge say- 
ing that this remedy is not applicable to ail restrictive covenants, for many 
may be protéeted by action for damages ; but contracts for employment of a 
great actor, or for services which involve exercise of high powers of mind 
peculiar to the one person, cannot be treated by ordinary rules, but require 
Lhe spécial remedy of injunction.(s) But, on the merits of the application 
under the particular circumstances, the judge denied it ; and this was affirmed 
in Fredricks V..Mayer.{t) 

Annetti Galletti agreed to dance at the Broadway Music Hall, New York, 
for six months at a weekly salary, and to "exercise her utmost abilities for 
the promotion of the exhibition." But the agreement did not contain an ex- 
press clause forbidding her to perform elsewhere; and on account of this 
omission the employées motion for an injunction was denied. (m) 

(î)6Sim.333; Id.340: 3 Mac. & G. 393. (,) 1SS7. Fredricks v. Mayer, 13 How. Pr.6C«. 

(r) 1R5!, I.nmley y. Wnpier, 1 De Gex, M. & G. (t) 1 Itornir. 227. 

604; 13 Bng.. L- & Ej. 252. («) 1SG1, Butitr v. Galletti, 21 How. Pr. 465. 
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Hayes, manager of the Olympic theater. In New York, engagea "Willio to 
play at the Olympic for three months, and " not to perfora at any other es- 
tablishment," etc. After playing two months, Willio accepted an offer of a 
higher salary from a Boston theater. An injunction was granted, the court 
mentioning, with approval, the modem doctrine that a deflnite contract by 
an actor not to perfora at any other theater than his employer's may be en- 
forced; and sayiug that this remedy is not impaired by the Code of Procéd- 
ure.^) ....':., ; 

Montagne, manager of the Globe theater, London, engaged Flockton to act 
at the Globe, without exacting an express stipulation that he should not act 
elsewhere. But the vice-chancelior said that such a stipulation was implied. 
An engagement to perform for a deflnite terni at one theater involves an 
engagement not to perform during the terra at any other theater. When a, . 
person agrées to act at a particular theater, he agrées not to act any where else 
as plainly as if a négative clause were inserted.(w>) And the same opinion 
was expressed, obiter, in Feehter v. Màntgomery,(x) , where the suit was by, 
Fechter as manager; and, ex parte, in Webster. v. Dillon.(y) 

Manager Daly engaged Fanny Morant Smith to play at his theater in New 
York city during the seasons of 1874, 1875, and 1876, the contract containing a 
stipulation that she should not act during the term of the contract at any 
other New York city theater without his written consent; and that if she 
should attempt to do so, the plaintiff might, "by légal procéss, or othèrwise, 
restrain her from so performing on payment to her, during such restreint," of 
one-fourth her salary under the contract. She, however, allowed herseïf to bè 
advertised to play at a rival establishment, the Union-square, theater, and he 
brought suit for an injunction. The New York superior court pronounce'd 
the stipulation not to perform, vàlid, and proper to be énforced by injunc- 
tion; saying that, although the clause as to plaintiffs restrainihg a breach- 
on paying a quarter salary could not give jurisdiction, yèt, as thé court had 
jurisdiction without it, the clause might be regarded as a guide in fixing the 
térms of the injunction. Therefore, the actress was enjoined from playing 
within the city, provided the manager should punctually pay to her oiie-quaf- 
ter of her agreed salary.(2) The opinion has been commended for its review 
of the authorities. 

For other cases in which the modem doctrine (of Lumley v. Wagner) has 
been incidentally recognized or discussed, and applied in a way not aiding 
materially to support it, see Mapleson v. Benthain,{a) where the yiee-chan- 
cellor denied an application by Mapleson, lessee of the Royal Italiah Opéra, 
to enjoin his flrst ténor from singing elsewhere; Wolverhamptoh, etc., Ry. Col 
v. London, etc., Ry. Co.,(b) involving an agreement relative to use of a rail 
road; and Taunton Copper Manuf'g Co. v. Cook,(c) in which an employé of 
a manufacturing company was enjoined from breaking his covenant with his 
employers that he would not for five years disclose their secrets or engage 

(») 1871, Hayes v. Willio, 11 Abb.Pr. (N.S,)167. (z) 1874, Daly v. Smilh, 49 How, Pr. J50. 

'(w)1873, Montage v. Fiookton, L. B. lii Eq. (o) 211 Weekly Eep. 176. 

-Cf.». 19!ï; 28L.J. (N. S.) 581. (j) L,. R, 16 Eq. Ca». 433. 

(*> 33 Benv. 22. (r) Boston Law Rep. 547. 
<y) 3Jur. (N. S.) 432. 
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with any other employer; with which latter case compare Estcourt v. Est- 
court Hop Essence Co.(d) Judge Lowell's opinion in Singer Sewing-machine 
Co. v. Union Button-hole, etc., Oo.(e) is an instructive discussion of the appli- 
cation of the doctrine to ordinary mercantile contracts, in which a promisor 
agrées not to deal with any other than the promisee; with which case com- 
pare Biokford v. Davis(f) and Fothergill v. Rowland.(*) The suggestion 
made at the close of this note, that, since modem equity enjoins a bieaeh of 
a contract not to reveal secrets of business,^) of a contract not to write a 
particular description of book,(ft) of a contract not to practice a particular 
trade or calling,(i) although in either case the iujured party could maintain 
an action for damages, there is no good reason for refusing an injunction to 
forbid breaking a contract for exclusive professional services, is forcible and 
sound. A curious German case is recounted in 26 Alb. Law J. 3. Cases in- 
volving a claim of the artist that the manager flrst broke the contract by as- 
signing the artist to a part or position less désirable than that which the con- 
tract assured, or by failing to give due opportunity for appearances, are: 
Daly y. Smith,(j) Roserie v. Kiral/y,(k) and De Pol y. 8ohlke.(l) 

Must there be an Express NegativB Contraot? Several English 
cases support the v'iëw that' an engagement not to serve elsewhère is fairly 
to be implied from a contract, in gênerai terms, to perform under one mana- 
ger or at one establishment. But American judges hâve generally refused 
to interfère unless there were an express stipulation forbidding the service 
sought to be enjoined. In other words, in this country a simple engagement 
to serve leaves the employé at liberty to take other service, provided ne faith- 
fully performs the flrst engagement.(m) 

Form of A Eestrictive Covenant. The restrictive clause may well be 
drawn in the f ollowing form — making variations appropriate to the circum- 
stancesof the particular case: 

And it is further agreed, in considération of the premises, that the party of 
the second part (the aetor, artist, or other employé) will not, during the term 
of this agreement, exercise his professional skill and talents as an actor (or 
artist, etc.) in publie, (within the city of New York, or other wisestate thelim- 
its to which the restriction is intended to be conftned; and the courts are more 
wiîlinff to enforce thèse restrictions when the locality is limited,) either for com- 
pensation or gratuitonsly, and either upon his own acconnt ot for another em- 
ployer or establishment, without the consent in writing of the party of the flrst 
part flrst obtained, under pain of injunction, action for damages, or any other 
available judicial remedy : provided, however, that the party of the second part 
may at any time and as often as be thinks fit perform gratuitously at any en- 
tertainment charitably given for the burial expenses and relief of the family 

(0 32 Law T. (N. S.) 80; rerersing S. C. 31 (ft)2Sim. &S. 1; 18 Ves.437. 

Law T. (N. S.) 567 ; Gower v. Andrew, 14 Cent. (t) 128 Mass. 258; 16 Vt 176; 22 Law Rep. 693; 

L. J. 60; and Deroing v. Ghapman, 11 How. Pr. G Jur. (N. S.) 976 ; 15 Sim. 88. 

382. O') 49 How. Pr 150. 

(«) 1 Holmes, 253. (fc) 12 Phila. 209. 

(/) 11 Fed. Rep. 649. (0 1 RoM. 280. 

*L. R. 17 F.q. 132. Sce, nlso, a note by E. H. (m) Barton v. Marshall, 4 GUI, 487; Butler T. 

Bennett, to Bowen v. Hall, 20 Am. Law Reg. (N. Galletti, 21 How. Pr. 465 ; Wallace V. D9 Young, 

S.) 678, 587. 98111.63:). But compare Taunton Copper M»™ - 

(g-) 9 Hare, 241 ; 9 Eng. L. & Eq. 182. uPg Co. V. Cook, Bost. Law Rep. 547, 549 
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of a deceased actor, (or otJierwise state explicitly any right whioh the actor do- 
sires to reserve.) 

Pbooedttee. Several of the cases indieate that it is proper to Join the sec- 
ond employer as co-defendant, and to draw the injunction so as in tenus to 
forbid him to employ the chief défendant, as well as prohibit the latter from 
performing.(ra) Whether the practitioner may hâve a ne exeat as well as in- 
junction, see De RivaflnoU v. Corsetti.(o) What action lies in behalf of an 
injured manager or other employer against a rival or competitor for inducing 
artists of his company or employés in his establishment to leave his service, 
see Bowm v. Hàtl.(p) Benjamin Vaughn Abbott. 

New York, N.T. 

(n) Clarke t. Price, 2 Wila. Ch. 157 ; Lumley v. (0) 4 Palge, 264 ; Sanquirico V. Benedettl, 1 

Wagner, 1 De Gex, M. & G. 604 ; Bnrton v. Mar- Barb. 315; Hayes v. Willio, 11 Abb. Pr. (N. S.) 
Bban.4Gill,487; Hamblin 7. Dinneford, 2 Edw. 167. 

Ch. 528. G>> 20 Ain. L, Reg. (N. S.) S78, and note, Id. 

687. 



Gaylob v. Copes.* 

(Circuit Court, Et D. Louisiana. February, 1883.) 

L Transaction or Compromise— La. Civil Code, Art. 3073. 

Transactions regulate only the différences which appear clearly to be com» 
prehended iri them by the intention of the parties, whether it be explained in 
a gênerai or particular manner, unless it be the necessary conséquence of what 
is expressed, and they do not extend to différences which the parties never in- 
tended to include in them. The renunciation, which is made therein to ail 
rights, claims, and pretensions, extends onty to what relates to the différences 
on which the transaction arises. La. Civil Code, art. 3073, 
2. Wahranty. 

Wherever there is a sale, or an exchange, or a giving in payment of property, 
unless waived by the contract, there is an implied warranty that the person so 
selling, or exchanging, or giving in payment is the owner of the thing sold, 
exchanged, or given. The saine rule prevails in case of a seulement between 
debtor and créditer where property wholly outside of the différences between 
the parties is given in payment. 

Davis v. Lee, 20 La. Ann. 248, distinguished. 

Wright v. Temple, 13 La. Ann. 413, followed. 

On Rule for a New Trial. 

About the facts in the case, as developed by the évidence on the 
trial, there can be no dispute. The following may be taken as a full 
and fair statement : 

Prior to the war the firm now represented by plaintiff had dealings with 
the firin of Cope3 & Plielps, of which défendant is now the représentative, 

•Reported by Joseph P. Hornor, Esq., of the New Orléans bar. 

v.l6,no.l— ê 
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cohsisting in the consignaient to the latter firra for sale of large quantifies of 
hoop-iron and clasps for cotton ties. The last lot consigned, just prior to hos- 
tilities, ,anaounting to about $6,000, were sent without previous order, and 
were of inferior quality. which, whensold, did not give full satisfaction. The 
account of piaintiff's firm, as made up to March 15, 1861, showed a balance 
due from Copes <& Phelps of $11,944,23. Matters remained in abeyance dur- 
ing the war. Immediately folio wing peace, about June 10, 1865, the agent 
of plaintiff's firm appearçd in New Orléans to settle affaira with Copes & 
Phelps. The account then appeared to be over $12,000, with about four years' 
interest. After negotiations, a settlement was reached to the effect that 
Copes & Phelps released plaintiff's firm from ail réclamations for inferior 
quality of goods, and plaintiff's firin received from Copes & Phelps, in full of 
■ail acounts, — 

Cash, - - -- - ... . . . . . - $3,000 

Five railroad bonds of the Vicksburg, Shreveport & Texas Kailroad 

Company for 3,000 

Six certificates of Texas land-scrip, 640 acres ea., .... 3,200 

Copes & Phelps' note, dated New Orléans, June 15, 1865, at 6 mo., 1,500 

Copes & Phelps' note, dated New Orléans, June 15, 1865, at 1 yr., - 1,500 



$12,200 



At this time the firm of Copes & Phelps were not in aflourishing con- 
dition, though the above did not constitute ail their assets. The railroad 
bonds specified remained in plaintiff's hands, without suspicion of their valid- 
ity, or of any defeotiye title to them, until near the close of the. long litigation 
in relation to the Vicksburg, Shreveport & Texas Railroad, when, to the sur- 
prise of both parties, the bonds were diseovered to be worthless, not being 
negotiable, and having uever been issued by the company, but baving been 
stolen from the vaults of the company during a raid by the fédéral forces on 
the town of Monroe, in 1864. The plaintif?, on this discovery, notified the 
défendant, and thereafter tendered liim the bonds, demanding, in lieu thereof, 
the amount for which tliey had been received in payment. The issue in this 
suit.is as to whether the défendant is bound to make the plaintiff good. 

John H. Kennard, W. W. Howe, and S. S. Prentiss, for plaintiff. 

II. D. Ogden, for défendant. 

Paedee, J. The theory or the plaintiff is that the bonds were 
given in payment, and that as the title has failed the défendant is 
bound on hia implied warranty. The défendant olaims that the whole 
settlement amounted to a transaction 1 and compromise, and that 
therein no warranty of titles was implied, as there was no conceal- 
ment or fraud. 

The question in the case is one of law, and the jury has decided it 
in favor^f the défendant. Is the décision correct? 

The défendant relies on article 3083 of the Kevised Civil Code of 
Louisiana, which reads : • • *•' 
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" Where parties hâve compromised generally on ail their différences which 
they might hâve had with one another, the titles which they then knownoth- 
ing of, and which were afterwards discovered, are not a cause of rescinding 
the transaction, unless they hâve been kept concealed on purpose by the deed 
of one of the parties. But the transaction bêcomes void if it relates only to 
an object upon which it is proved by the titles newly discovered that one of 
the parties has no right at ail." 

There is no doubt that the parties , compromised generally on ail 
their différences, which were as to the amount due and what should 
be given andreceived in payment. This compromise wasreduced to 
writing, as required by article 3071 of the Code. For ail the matters 
involved, ail the différences settled, this compromise should hâve "a 
force equal to the authority of the thing adjudged." Éev. Civil Code, 
3078. But the matter in issue hère was not involved in that compro- 
mise. The ownership of the five bonds was not a différence between 
the parties at that time. Copes & Phelps held themselves out as the 
then owners of the bonds, with the power to transfer them. No doubt 
of this ownership then exisfced on eitherside. 

There was nothing to compromise about it, no more than as to the 
ownership of the money paid over under thô same compromise. Cau 
it be contended that Copes & Phelps might hâve paid over counter- 
feit money and then shielded themsetves under the compromise ? 

It seems tome that article 3073 of the Code applies.to this case: 

" Transactions regulate only the différences which appear clearly to be com- 
prehended in them by the intehtion of the parties, whëthér it be explained in 
a gênerai or particular manner, unless it be the necessary conséquence of what 
is expressed ; and, they do not extend to différences which the parties never 
inteuded to include in them. The renunciation which is made therein to ail 
rights, claims, and pretensions, extends only to what relates to the différences 
on which the transaction arises." 

It is not pretended that the title or ownership of the bonds on the 
part of Copes & Phelps was in any way a différence comprehended in 
the compromise by the intention of the parties as made and expressed, 
nor does it seem to me to be a necessary conséquence of what was 
expressed. '-,.-.■ 

It is well settled under Louisiana law that wherever there is a sale, 
or an exchange, or a giving in payment, of property, unless waived 
by the contract, there i? an implied warranty that the person so sell- 
ing, or exchanging, or giving in payment is the owner of the thing 
sold, exchanged, or given. Bev. Civil Code, arts; 2475, 2501, 2569, 
2667. ■ .... 
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That a différent rule should prevail in case of a settlement be- 
tween debtôr and creditor, where property wholly outside of the dif- 
férences between the parties is gi venin payment, is neither in accord- 
ance witb reason or the law, as I understand either. The défendant 
urges strongly as applicable hère the view of the law taken by Justice 
Bradley in the case of Chapman v. Wilson, 5 Fed. Eep. 305, some time 
sinee decided in this court. As I, understand that case it was en- 
tirely différent in its facts from this. Warranty was expressly waived 
in regard to the thing given in payment; and the invalid thing, the 
subject of contest, was a worthless collatéral security. The case of 
Davis v. Lee, 20 La. Ann. 248, also cited, was a genuine case of 
transaction and compromise. The svllabiiB shows ho wlittle it bears 
on this case. 

" When several parties having interest in an estate enter into a transaction, 
the object of which is to end litigation and settle ail matters in dispute, none 
of the parties are bound in warranty to the others on account of the interest 
in real property therein eonveyed." 

The case of Wright v. Temple, 13 La. Ann. 413, appears to be a 
parallel case to this, and there it was held that "a transfer of an 
obligation of a third person in part payment or acquittance of a debt, 
the ambunt of which is ascertàined by a settlement, is not a compro- 
mise but a dation en paiement." 

The verdict of the jury is against the law, and I am eonstrained to 
grant a new trial. In charging the jury I was particularly careful 
to inform them that, in order to ftnd for the défendant on the theory 
of compromise or transaction, they must ftnd from the évidence that 
warranty of ownership must hâve been expressly waived or that the 
title or ownership of the bonds was one of the différences compro- 
mised. The jury may not hâve understood this instruction; if they 
did and followed it, then their verdict is wholly unsupported by the 
évidence in thé case,' and a new trial should be granted on that 
ground. 

In granting a new trial I do not want to be considered as holding 
that in the transfer of the bonds in this case there was any other 
warranty by Gopes & Phelps than that of ownership or the right to 
transfer. And this leads me to sày that perhaps the stipulated 
price at which they were taken in payment may not be the true rule 
in damages in this case. If the ' collectibility of the bonds was not 
warranted, it would seem more équitable to require from Copes & 
Phelps the value they would hâve had if genuine; in other words, 
what plaintiff's firm would hâve realized in the foreclosure of the 
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mortgage securing the bonds, if the bonds had been genuine, as both 
parties supposed. The hardship of this case leads me further to say 
that now transaction or compromise is the most appropriate remedy 
to apply to it. 

Let the verdict and judgment rendered in this case be set aside, 
and a new trial ordered. 



Branch and others v. Haas. 
(Circuit Court, M. D. Aloibama. February, 1883, ) 

1. CONFEDERATE BONDS— CONTRACT TO SELÏ. AND DERIVER— SUIT FOR BrEACH. 

As the bonds of the confederate states hâve been declared illégal by the four- 
teenth amendment to the constitution of the United States, a contract for the 
sale and delivery of such bonds at a specifled rate per 1,000, entered into since 
the war, is void, and a suit for damages for a failure to deliver as promised can- 
not be raaintained. 

2. Contract— Considération— Illégal Transaction. 

When a contract is connected by its considération with an illégal transaction, 
a court of justice will not aid its enforcement. 

At Law. Heard on demurrer to plea. The opinion states the 
case sufficiently. 

Bragg é Tkorington, for plaintiffs. 

Rice â Wiley, for défendant. 

Bruce, J. This suit is brought for damages for the breach of a 
contract of sale of 200 bonds, of the numerical value of $200,000, 
which the plaintiffs allège they purchased of the défendant at the 
rate and priée of four dollars per thousand, to be delivered to plain- 
tiffs by thé twenty-ninth day of Ootober, 1881, which the défendants 
failed to do, to the damage of the plaintiffs in the sum of $1,500. 

The plea is the gênerai issue, and a spécial plea to which the de- 
murrer is directed, which allèges — 

"That the contract sued on was basèd upon the sale by défendant fortiiture 
delivery to plaintiffs of certain obligations, commonly called confederate cou- 
pon bonds, that were issued by a combination called the southerai states of 
America, in open and avowed renunciation of the authority of the govern- 
ment of the United States, and for the express purpose of making war against 
and overthrowing the lawfulgovernnjent of the said TJnited States; that said 
contract. which is the founda'tion ôf this suit, was an illégal transaction, op- 
posed to public policyànd void; and that the considération of said contract is 
illégal, under the principles of public policy, the constitution of the United 
States, and the laws of congress. * * *" 
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To this plea a demurrer is hiterposed, and the question raised by 
the demurrer is whether the facts stated iu the plea constitute a dé- 
fense to the action. 

The question, then, is, can a contract for the purchase of confed- 
erate coupon bonds and an undertaking to deliver them be enforced, or 
will the court entertain a suit to recover damages against a party for 
a failure to comply with the terms of a contract for such bonds or 
obligations? That the bonds themselves are void there can be no 
question, for they were issued in violation of public policy, and by a 
pretended government asserting itself in hostility to the lawful gov- 
ernment of the United States, which has long since ceased to hâve 
any actual existence, and never had any légal or rightful existence, 
as determined by the final arbitrament of war. -Not only so, but 
after the war of the rébellion, and after the so-called government of 
the confederate states of America, under the authority of which thèse 
bonds were issued, had ceased to hâve any actual existence, the con- 
stitution of the United States was amended, and by section 4 of the 
fourteenth amendaient of the same it is provided : 

"The validity of the public debt of the United States, authorized by law, 
including debts incurred for payment of pensions and bounties for services in 
suppressing the insurrection or rébellion, shall not be questioned; but neither 
the United States nor any state shall assume or pay any debt or obligation 
incurred in aid of insurrection or rébellion against the United States, or any 
2laim for the loss or émancipation of any slave, but ail such debts, obligations, 
and claims shall be held illégal and void." 

The bonds in question, then, are illégal and void by the consti- 
tution of the United States. But it is said, and the argument is, 
that this suit is not brought upon the illégal and void bonds or obliga- 
tions, but is brought upon a separate and indépendant contract, 
which is not tainted with the illégal character of the bonds for the 
sale and delivery of which the contract upon which the suit is brought 
was made. True, the suit is not upon the bonds, but it is on a con- 
tract for the sale and delivery of bonds, which bonds, by the constitu- 
tion of the United States, must be held illégal and void, What, 
then, is there to support the promise and undertaking of the défend- 
ant to sell and deliver the void bonds? 

The défendant, by the terms of the contract, was to receive four 
dollars per 1,000 for the bonds. He failed to deliver them according 
to his undertaking and promise, and to recover damages against him 
for this breach of his contract this suit is brought. If the défendant 
had delivered thèse void and illégal obligations and taken a note or 
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other written obligation for the priée, can it be maintained that the 
obligation would be good as a separate and independent contract, 
though the entire considération for which it was given was illégal and 
void ? In such a case, the note might be said to be collatéral to the 
illégal obligation and one remo . à from it, so that it is not infected 
with the taint which inheres in the bonds for which it was given; but 
\iow can a contract or obligation be separated from the considération 
upon which it is made ? And while a promissory note or written obli- 
gation is prima fade, évidence of a good and valuable considération, 
jet, if such considération is, in fact, illégal, and shown to be, so, the 
note cannot be enforced, for it is without considération to support the 
promise. 

If it be correct, then, that the sale, and delivery of the obligations 
in question could not support a promise to pay for them, it follows 
that the failure to deliver according to promise cannot raise any im- 
plied promise such as would support a suit for damages oo account of 
such failure. This view of the suhject is supported, by the suprême 
<jourt of the United States in the case of Hanauer v.Doane, 12 Wall. 
343; Hanauer v. Woodruff, 15 Wa'll. 439; Sprott v.U. S. 20 Wall. 
459. 
. In the case of Hanauer v. Woodruff, cited supra, the court says: 

" The contract sued on is not the sanie but a différent contract, yet it is 
connected with that contract by the fact that the bonds constitute its con- 
sidération. * * * It thûs draws to jtself th& illegality of the original 
transaction. * * * "YvTien a contract is thus connected, by its considéra- 
tion, with an illégal transaction, a court of justice will not aid its enforce- 
ment." 

The plaintiff relies upon the authority of Thorington v. Smith, 8 
Wall. 1. That was a case where property had been sold in 1864, 
while the war was flagrant. The property was real estate. A portion 
of the purchase money was paid in confederate treasury notes, which 
was the currency, and substantially the only currency, in circulation 
at the the time hère, in Montgomery, Alabama, where the transaction 
took place and where ail the parties resided at the time. A noteras 
given for the unpaid . portion of the purchase money, $10,000, and 
after the war ended and the confederate states of America passed put 
of existence, suit. was brought for the unpaid portion of the, purchase 
money of the property, and the question was whether the note could 
be enforced. The transaction of sale of which it was a part was in con- 
federate treasury notes, and it was proposed to be shown that it was 
the understanding of the parties that the note also was to be paid. in 
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the same currency. The court held that such contracta could be en- 
forced in the courts of the United States, after the restoration of peace ; 
"to the extent of their just obligation," but the opinion of the court 
shows that this resuit was reached, not because of any récognition of 
confederate treasury notes as of any just and valid obligation, or that 
transactions based upon such currency should be upheld, except as 
to persons residing within confederate Unes, and where such currency 
was the only currency in which exchanges in the common transactions 
of life could be made; and iri speaking of such currency the court- 
said in that case : "It must be regarded, therefore, as a currency im- 
posed upon the community by irrésistible force." 

This case of The '"jton v. Smithis commented on in the subséquent 
case, Hanauer v. Woodruff, cited àbove, which was a suit on a prom- 
issory note, dated at Memphis, Tennessee, December 22, 1861, the 
considération of which was bonds issued by the authority of the con- 
vention of ArkanBas which attempted to carry the state out of the 
Union, for the purposô of supporting the war levied by the insur- 
rectionary bodies then controllii^g the state against the fédéral 
government. In that case the court held that the bonds did not 
constitute a valid considération for the note sued on, even though 
bonds of that character were used as a circulating médium in Arkan- 
sas and about Memphis, Tennessee, in the business transactions of 
the people. 

On page 449 the court distinguishes this case from the case of 
Thorington v. Smith, and says : "The différence between the two cases is 
the différence between submitting to a force which could not be con- 
trolled and voluntarily aiding to create that force." 

It is argued that the transaction in question having taken place 
long since the war, there could hâve been no intent and no effect 
which could in any way afford aid to the rébellion, and that, there- 
fore, the transaction is not obnoxious to public policy and may be 
treated as valid. The origin, however, of such bonds and obligations 
as we are now considering is such, and the relation of their makers 
to the government of the United States is such, that a court of the 
United States must hesitate to give them any récognition whatever. 
Confederate treasury notes and coupon bonds were ail tainted with the 
illégal purpose which was the occasion and gave rise to their issue, 
and the fact that the confederate states of America, so called, failed 
to make good the purpose of its illégal organization, did not and could 
not remove the taint, but the contrary; and the exception made in 
favor of currency, not bonds, arose out of the necessity of the case, 
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and to prevent injustice to people who, when war was flagrant, had 
no otber currency in whieh to make the exohanges required in the or- 
dinary business of life. 

The case at bar does not fall wifchin this exception, and the ille- 
gality of the bonds in question is not left to the gênerai principles 
of public policy, but it is determined by the written law of the land — 
the fourteenth amendaient to the constitution of the United States. 

The demurrer is overruled. 



Kouinson and ofhers v. MiiMniis & C. R. Co. 

(Circuit Court, W. D. Tennessee. April 24, 1883.) 

TlC "Commun Carrier— Bill op JLading— Issued without Delivert op Goods. 
The agent of a common carrier lias no authority to issue a bill of lading un- 
less the goods are delivered. 

2. Same Subject— Right of Assignée of Bill of Ladoto to Sue in Hrs own 

Namb. 

Under the Tennessee Code the assignée of a bill of lading may sue in his own 
name. 

3. Same Subject— Subséquent Delivery of Goods. 

Where an agent of the carrier issues a bill of lading without the goods in 
hand, if they be subsequently delivered the contract takes effect and the carrier 
is bound as if the goods had been originally delivered. 

4. Same Subject— Seizure of Goods under Légal Process—Carbier's Duty 

— Notice to Consignée — Liabilitt for Failube to Give Notice — Excuse 
for Non- Delivery — Jus Tertii. 

However the law may be elsewhere, the rule of the suprême court of the 
United States is that a seizure under légal process is a défense to the carrier in 
an action for non-delivery. But the mère seizure under valid process is not 
enough to excuse the carrier, for he must give immédiate notice to the con- 
signée ; failing this, he becomes liable as in any other case of delivery to an- 
otber person than his own bailee and assumes the burden of showing that the 
party seizing the goods under the process has the paramount title, unless he 
can show that the consignée had actual knowledge frora other sources in duc 
time to be équivalent to that notice he would hâve received if the carrier had 
not been négligent in this regard. 

5. Same Subject — Collusion between Carrdîk and the Adverse Claim- 

ANT. 

If the carrier, on demand of an adverse claimant to surrender possession, re- 
fuses, but promises to and does delay ahipment so as to give the claimant an 
opportunity to sue out a writ of replevin or take légal proceedings, he is liable 
absolutely to the consignée unless he can show that the adverse claimant was 
tho rightful owner ; and this, whether he gives his bailee for carriage notice 
of the seizure or not. A carrier cannot thus désert his duty of immédiate ship- 
mentand delivery according to his contract. 
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6. Same Subject— Case in Judgment. 

Where 27 baies of cotton were received, to be delivered in New York to con- 
signées mentioned in the bill of lading, who had advanced money on the f aith 
of it, and the shipper sought to divert the cotton, after delivery to the carrier, 
by an order on the carrier to Burrcnder it to a bank with which he had over- 
drawn his account, and which he desired to protect, and the agent of the com- 
mon carrier agreed to comply with the order, but subsequently declined, and 
agreed to hold the cotton until légal proceedings could be taken, which was 
accordingly done, and the cotton seized in replevin at the suit of the bank, 
and there was no proof of any notice to the consignées or knowledge by them 
for several months after the transaction, h-eld, that the carrier was liable for the 
value of the cotton, and the seizure under the process was no excuse for non- 
delivery according to the bill of lading, although it appeared that long after 
the seizure, but while the suit was still pending, the consignée had become a 
party défendant to the replevin suit. 

Motion for New Trial. 

This is the same case reported, as to the facts relating to the issu- 
ance of the bill of lading, in 9 Fed. Rep. 129, and those facts are 
omitted hère. On the trial it was proved that Ohiles had on hand at 
the tinie the bill of lading was issued, five or seven baies of cotton, 
marked as deseribed in the plaintiffs bill of lading, and already in 
the hands of the railroad agents; that subsequently and prior to the 
first of July he sent from time to time to the agents at the dépôt 21 
or more baies, making in ail 27 baies; that from their mode of doing 
business ,with Chiles and other brokers, this cotton was understood 
by the agents to be delivered for account of plaintiff's bill of lading, 
to be held until the complément called for by the bill of lading was 
received, and then shipped. Chiles had absconded, and the défend- 
ant sought to prove by circum.3tances, not neeessary to détail hère, 
that he understood that he still had control of the cotton, and might 
change his orders until final closing by shipment; while the plaintiffs 
sought to prove by the direct testimony of the agents of the railroad, 
other brokers, and detailed circumstances, that Chiles understood the 
cotton to be delivered for account of plaintiffs' bill of lading. The 
mode of doing business between the railroad company and the cotton 
shippers generally, at that time and place, and particularly with 
Chiles, and especially with référence to this transaction, was fully 
proved, and on the testimony the jury found that the cotton had been 
delivered to account of plaintiffs' bill of lading, as the carrier's agents 
understood it to be. 

It was further proved that at this place and time it was the in- 
variable custom of the cotton shippers to takë out bills of lading, as 
the plaintiffs' was taken out when no cotton was on hand ; that thèse 
bills would be attached to dvafts, as plaintiffs' was, and negotiated 
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with the local banks, aud with f unds so supplied the cotton brokers 
would proceed to buy, deliver, and complète the shipment in the 
method aboyé stated; and that this continued suceessively,,and with 
numerous bills of lading and various brokers throughout the cotton 
season. 

It was also proven that on July 1, 1879, Chiles, being overdrawn at 
the Bank of Madison, with which he did his business, and with which 
he had negotiated plaintiffs' bill of lading,— the draft thereto attached 
for value of 32 baies of cotton having been paid by plaintiffs,— drew 
another draft on plaintiffs for the value of 42 baies of cotton, de- 
scribed in the bill of lading as marked "J. B. T.," which, with the 
bill of lading attached, was also negotiated by said bank, and the 
proceeds passed to Chiles' account, leaving him a small balance to 
his crédit. The bank had enveloped the draft and bill of lading at- 
tached, to be sent by mail to its correspondent, to be presented to 
plaintiffs for payaient, as Chiles' other drafta had been during the 
season, then about closed for cotton shipments; on the second dayof 
July, before the letter was mailed, the railroad agent went to the bank 
and advised it that Chiles had no cotton on hand to meet this new 
bill of lading, nor f ully to meet the former bill held by plaintiffs, and 
requested that the bill of lading be not forwarded to New York, and 
it was withheld and negotiations commonced immediately for a set- 
tlement, with Chiles, who took up the bill of lading of the day before, 
marked "J. E. T.," and procured another from the railroad agent 
calling for cotton marked "W. W.," aB in plaintiffs' bill of lading; he 
then gave the bank an order to the railroad agents for the cotton, 
claiming that he still had control over it. 

The évidence offered by the défendant tended to show that, in in- 
terviews among ail the persons concerned, including attorneys, there 
was an agreement by the railroad agents to surrender the cotton to 
the bank, — and a constructive surrender ; but the testimony offered by 
the plaintiffs — the witnesses being the railroad agents themselves — 
tended to show that the agents did not yield to thèse importunities, 
and were misunderstood on that point; and there was no dispute that 
they did ultimately refuse to surrender the cotton to the bank, but 
promised to hold it until légal proceedings could be commenced. The 
bank on July 5, 1879, sued out a writ of replevin, tmder which the 
cotton was seized and delivered to the bank, and in which the rail- 
road agents personally were named as défendants, the affidavits al- 
leging that the cotton belonged to the bank and was wrongfully de- 
tained by them. The bank gave bond, as required by law, payable to 
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thèse agents as défendants in the replevin suit, in double the value 
of the cotton, to indemnify them against the wrongful suing out of 
the writ; but at the first term of the court the railroad company was, 
on its own motion, substituted under the statute as défendant. On 
March 11, 1880, the plaintiffs brought this suit against the railroad 
company, and in October, 1881, after the décision on the demurrer, 
they appeared in the state court, and on their motion were, under the 
statute, admitted as co-defendants in the replevin suit, which is still 
pending and undetermined. 

The record of the replevin suit was read in évidence by thë rail- 
road company. There was no proof offered of any notice to the plain- 
tiff of the seizure of the cotton at any time by the défendant. The 
verdict of the jury was for the value of the 27 baies of cotton and 
interest, and the défendant moved for a new trial. 

H. W. McCorry and J. W. Baford, for plaintiffs. 

A. W. Campbell and Humes ê Poston, for défendant. 

Hammond, J. The judgment of this court upon the demurrer to 
the defendant's pleas having been recently confirmed by an opinion 
of the suprême court, the further considération of the questions 
raised by the demurrer becomes unnecessary, except that made in 
regard to the rigat of an assignée of a bill of lading to sue in his own 
name ; and as to that, upon a reconsideration, in the light of the ar- 
gument on the motion for a new trial, the court is satisfied with the 
opinion then expressed. Pollard v. Vinton, 105 U. S. 7; Robinson v. 
Mentphis é 0. R. Oo. 9 Fed. Rep. 129; Forbes v. Boston, etc., 26 Alb. 
Law J. é57. And it seems to me that the case of The Idaho, 93 U. 
S. 575, is equally conclusive of the question, so much argued at the 
trial and on this motion, about the subséquent delivery of the cotton. 
The facts as to this feature of that case were almost precisely like those 
hère, and the décision there disposes of the argument that the bill 
of lading in this case was void, and being a nullity, could not by sub- 
séquent delivery be validated. 

The argument made on this point is a misapprehension of the 
principle of Pollard v. Vinton, supra, applied by this court in the 
judgment on the demurrer. Because the carrier is not bourid by a 
bill of lading issued by an agent, unless the goods are on hand and 
delivered for shipment, it does not follow that the principal is not 
bound by the bill of lading if the goods be in fact subsequently deliv- 
ered to be transported according to the terms of the contract. There 
is no élément of illegality or any such vice in the contract that it is 
void or incapable of confirmation by acts of the parties taken for that 
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purpose; and the old bill of lading is as good as a new one issued on 
delivery of the goods if the parties choose to make it so. It is a 
question of fact in eaoh case, and that issue was fairly submitted to 
the jury hère, and the court is well satisfied with the verdict that 
the cotton was delivered by Chiles under the bill of lading held by 
plaintiffs. The jury was distinctly told that Chiles could do with 
his cotton as he chose, deliver it to the carrier for the plaintiffs or 
for any other consignée he might najne, but having delivered it for 
one he could not afterwards divert the cotton and deliver it to an- 
other; andit was so decided in The Idaho, supra. 

The remaining ground for this motion is that based on the replevin 
proceedings. Whatever limitations may be found in the law of bail- 
ment, as applied to common carriers, in relation to the right of the 
bailee to set up the jus tertii as an excuse for non-delivery, aecording to 
the terms of the bill of lading, this court is, it seems to me, precluded 
by the décisions of the suprême court from applying the doctrine — so 
much urged by counsel for the plaintiffs — that the carrier is held to 
an extraordinary responsibility arising from public policy or growing 
out of the terms of his contract, where, having an opportunity to 
insert ail reasonable exceptions, he makes onlysuch as provide 
against loss by "the act of God or the public enemy;" and that at 
most, in any case he takes always the péril of sustaining the title 
of the adyerse claimant to whom he delivers, whether voluntarily on 
the simple demand of the claimant, or by compulsion of légal process 
at his suit. It seems to be quite universally conceded that the car- 
rier may deliver to the true owner, but the précise conséquences to 
the carrier of his delivery, through compulsion of légal process, to 
the wrongfid claimant, when a controversy arises as to ownership, are 
by no means settled. Where the rightful owner is the consignée, as 
the verdict has satisfactorily established in this case, authorities may 
be found that hold the carrier to delivery, or to damages for non-de- 
livery, at ail hazards, unless the excuse falls within the spécifie ex- 
ceptions in the contract of carriage itself ; and compulsion of légal 
process is not one of thèse in the gênerai form of bills of lading like 
that in this case ; but if the process be against the consignée at the suit 
of some one claiming the consignee's own title by opération of law or 
otherwise, the delivery to such a claimant may be regarded as a deliv- 
ery to the consignée himself , and a substantial compliance with the 
terms of the carrier's contract, and no reliance on the exceptions ordi- 
narily found in a bill of lading is necessary. But even hère the ques- 
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tion whether the carrier assumes the burden of establishing the validity 
of the claimant's right or title -arises, and does not seem to be satis- 
factorily settled by the cases. But where the wrongful adverse cïaim- 
ant founds his demand for delivery to himself on some right in dépend- 
ent of the consignée, and in no respect through Mm, as in this case, 
there is more reason in holding the carrier to an absolute responsi- 
bility ; or, as some of the authorities put it, the carrier delivers at his 
péril to such a claimant, however it may be as to other bailees; or as 
between a carrier and other classes of claimants ; and this whether 
the demand for delivery cornes in the form of légal process or otherwise, 
except where the process is against the consignée himself, and hère 
again the carrier' s duty to the consignée and property may dépend 
on whether the suit be at the résidence of the consignée, and against 
Mm personally, or in some distant place without personal service; 
in which last case the carrier should do his utmost to protect the ab- 
sent owner. 

A little discriminating reflection and a comparison of the authorities 
will show that much remains for adjudication in the law of common 
carriers before the complications of this subject of delivery to a 
wrongful claimant under compulsion of légal process can be said to 
hâve been removed. The above distinctions, and others that might 
be suggested, show the scope of inquiry into the légal principles in- 
volved, and it is absolutely necessary to keep them in mind in prop- 
erly dealing with any case. 

The case of The Idaho, supra, settles that a carrier, like other 
bailees, may set up the jus tertii; and, however the law may be else- 
where, I feel constrained, by the case of Stiles v. Davis, 1 Black, 101, 
to hold to the broad principle that valid légal process from a court, 
to which the carrier is subject, demanding the possession of the goods, 
is an excuse for non-delivery. It is the vis major of the law, and thac 
public policy which demands obédience to the process of the courts 
overrides that other policy which requires the carrier to perform his 
contract under a very rigid responsibility of strict construction and 
guarantied performance. And this protection is afforded, whatever 
the form of action for non-delivery against the carrier may be, if by 
the process the goods are taken from him, as in this action of re- 
plevin. The carrier, in such a case, cannot, in the nature of things, 
comply with his contract to deliver, and as to this force he is not an 
insurer against loss, although there be no exception in his contract 
exempting him. Of course, there must be no collusion or instigation 
of the process by the carrier. 
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It is to be regretted, in view of the criticisms there hâve been by 
other courts, and the conflieting views, about the real extent of this 
case of Stiles. v. Davis, supra, that it has<kot been cited or referred 
to, or the subject considered in any subséquent case by the saine 
eourt. I think it must be conceded to counsei for the plaintifs that 
it is not a précèdent for this case; for, as was said by the suprême 
court of Massachusetts, it was an action of trover, and the question 
was one of conversion by the carrier. It was not therefore decided 
what would hâve been the effect of the proeess of seizure in a suit 
like this upon the con tract of -carnage, nor in ah action for a viola- 
tion of the undèrtaking of the défendant >as carrier, where his obliga- 
tion as such is brought more directly into eonfaroversy. But, at last, 
in the action of trover the question of conversion turned npon the 
duty of the carrier, under his contracta in relation to ths goods. The 
refusai to deliver to the consignée on the sole ground that they had been 
attached at the suit of third persons, could hâve been a conversion 
only on the theory that the carrier was legally- bound, by his undèr- 
taking, to deliver, notwithstanding the attachaient seizure, the ques- 
tion being whether there wàs flùch an obligation. The Massachu- 
setts court confines the décision within very technical limits, mani- 
festly because it did not agrée, and courteously did not wish to dis- 
sent. It was possibly a new departure in the law of carriers, and it 
may be that the Massachusett cases adhère more strictly to the harsh 
raies that refuse to carriers the benelt of sortie of the more libéral 
principles applicable to other contracta of bailment. But, I think, 
until the suprême court itsèlf restricts the case of Stiles v. Davis, 
supra, we should apply the principle to its full logical extent, as is 
done by the Indiana and other courts. Edwards v. White Line Transit 
Co. 104 Mass. 159; Adams v. Scott, Id. 164; Kiffv. Old Colony é N. 
R. Co. 117 Mass. 591; Ohio é Miss. R. Co. v. Yohe, 51 Ind. 181; 
Mierson v.Hope, 32 Super. N. Y. (2 Sweeney,) 561; Blivenv. Hud- 
son River R. Co. 36 N. Y. 403; S. C. 35 Barb. 191; Rosenfield v. 
Exp. Co. 1 "Woods, 131. Other cases might be cited, but they will 
be readily traced by those already referred to, and the commentaries 
of the text-writers on them. Hutch. Carr. §§ 396-408; Ang. Carr. 
(3d Ed.) §§ 335-337a; Bedf. Carr. §§ 103, 125; Lawson, Carr. §§ 
17, 18; Schouler, Bailm. 409, 500. 

But none of thèse authorities will justify us in holding that the 
carrier has discharged his obligation to the consignée with whom he 
has made the contract, by simple delivery to the officer, or by stand- 
ing idly by until the proeess has impounded the goods, and througb 
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it the adverse claimant has appropriated themby the judgment of the 
court. What is the exact duty of the carrier when the officer seizes 
the property under légal process ? I do not find any full answer to 
this question on the authorities cited or consulted, nor do the cases 
in relation to other bailees throwmuch lighton it, manif estly because 
of the strict rule that generally recmires them to défend their pos- 
session and justifies a surrender of it only to a paramount owner. 
Whenever any disaster overtakes the goods the carrier must do every- 
thing to préserve and protect them. Hutch. Carr. §§ 201, 202; 
Nashville ê C. R. Go. v. David, 6 Heisk. 261; Railroad Co.v. Reeves, 
10 Wall. 191; 1 Meigs, Tenn. Dig. § 423, subs. 4. This duty would 
seem of itself to impose on the carrier the liability of either as- 
suming ail the dangers of loss, by wrongful seizure of process, to 
the consignée by undertaking the défense of the suit with success, 
or the giving of immédiate notice to the consignée to appear and 
défend for himself . Àgain, in the cases where the carrier may show 
that a third party was the actual owner, and the delivery to him 
was rightful, notice should be given by the carrier to the shipper. 
Mierson v. Hope, supra, at page 573. It is because, in the language 
of Mr. Chief Justice Gbay, "everycommon carrier of goods, being in 
the nature of an insurer, is liable — upon grounds of public policy, 
and to guard against the possibility of fraud and collusion on his 
part— for ail losses by accident, trespass, theft, robbery, or any kind 
of unlawful taking, and exceptingonlythose arising by the act of God 
and the public enemies, " that the Massachusetts court was loth to 
follow Stiles v. Davis, supra, and hold that Beizure under process at 
suit of third parties would excuse non-delivery. Kiff v. OU Colony 
R. Go., supra. And it is intimated in some places that so strict is 
the rule that the carrier must défend the title of his bailor against 
adverse claims — or what is the same thing, surrender at his péril to 
any but a paramount owner — that he can find relief only by resort 
to a court of equity by a bill of interpleader, where there is a contro- 
versy about the ownership. Ang. Carr. § 335. Banfield v. Haeger, 
45 Super. (N. Y.) 443; Willner v. Morrell, 40 Super. (N. Y.) 222, 226. 
Evidently, then, it was the duty of the défendant, when the claim 
of the Bank of Madison was set up, to stand by its consignées' pos- 
session and défend it, at least until the consignées could défend for 
themselves, or to assume the responsibility of abandoning the goods 
to the adverse claimant, and stand by that title, or to file a bill of 
interpleader if the défendant was not willing to deliver the goods ac- 
cording to its contract. If demand had been made, as it was, by 
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the bank, for the cotton, without resort to légal proeess, and the de- 
fendant had complied and voluntarily delivered it to the bank, there 
can be no doubt it would hâve been oompelled to pay the value of 
the cotton to the plaintiffs unless the bank's title were the better one ; 
and the omis of establishing this would be on the défendant. But the 
défendant, after at first consenting to surrender to the bank, ulti- 
mately refused to do that, but promised to hold the cotton until légal 
proceedings could be had, and thereupon the bank sued out the writ 
of replevin, not against the plaintiffs, who were non-residents, in a 
distant state, and not within the jurisdiction, nor against the prop- 
erty in rem, and, as a conséquence, against ail the world, (for the 
suit has no such effeet as that,) but against the défendant, or, what 
is the same thing, against its agents in actual possession for the de- 
fendant; and the controversy was between it and the bank as to who 
was entitled to the possession, the défendant, by right of its spécial 
property as bailee, or the adverse claimant in replevin by right of a 
title paramount to that of the defendant's bailor. A bailee so situ- 
ated, and especially a common carrier, cannot lightly shake off this 
obligation to défend his possession against an action of replevin to 
which he alone is a party, and recognized as having a right to dé- 
fend, upon any loose theory, that there is sométhing in "légal pro- 
eess" alone which protects him. Hé must do in and about that pro- 
eess ail that can be done to défend against it, or else call in his bailor 
to défend for himsclf. It might be, if our statu tes did not allow the 
real owner to be substituted as a défendant in an action of replevin, 
that no one but the actual défendant of record — namely, the carrier 
— could défend; and, in such a case, by ail the analogies, and laying 
aside the spécial relation of carrier and consignée, the bailee could 
not release himself of the duty of making défense, or of assuming the 
omis of showing the adverse claim to be the better one, without giv- 
ing notice to the principal to make the défense for himself. And if, 
as a faet, the bailor's title were the better, it would be conclusive 
that the bailee had not discharged his duty in defending the adverse 
suit, in the absence of a showing that he had given due notice to the 
bailor to défend it in his own behalf. And this is so in the whole law 
of ageney,. and other similar relations, like that of landlord and ten- 
ant, and no other rule of law would protect an absent principal against 
injustice. 

It is out of this relation and the duty it imposes on the carrier to 
successfully défend his bailor's possession and title through his own 
v.l6,no.l — 5 
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Bpecial property when sued by an adverse claimant, or te assume the 
burden of showing the adverse title to be the better one, cr to call ail 
claimants into a court of equity to interplead, that notice to the 
bailor is required if the carrier wishes to relieve himself from thèse 
confessedly heavy responsibilities. But, as before shown, public pol- 
icy requires that at least he shall give this notice if he is to be pro- 
tected by légal process against the conséquences of non-delivery. 
Without it he cannot be permitted to rid himself of the obligation to 
deliver at ail hazards, particularly since it is doubtful whether any- 
thing lesB than showing the adverse claim to be the paramount one 
would relieve him from his contract but for the extension of the 
principle of Stilea v. Davis, supra, winch has been made in behalf 
of the carrier in this case. TJnder the f ew cases where the matter 
haB been discussed, I hâve no doutt that if we are to départ from the 
old raie we should under the new require the carrier to give "prompt" 
or "immédiate" notice to the consignée, or in default thereof hold him 
strictly to the old rule of liability, so that, in the absence of notice, 
seizure under process shall not excuse non-delivery, unless the car- 
rier shows that the party at whose suit the process of seizure issued 
has the superior title. As before remarked, there may be less 
stringency of liability on the carrier where the seizure is by some 
one claiming the title of the carrier's bailee, as where creditors 
seize the goods, or they are taken for some fault, neglect, or omis- 
sion of the bailee himself ; but where the carrier's bailee is the right- 
ful owner, and the seizure by process at the suit of strangers is 
wrongful, as in this case, the carrier cannot be held to a too rigid 
liability in being compelled to make the same successful défense 
against the wrongful seizure that the owner could himself make if 
he had the promptest notice possible under the circumstances, par- 
ticularly since, in such a case, it is going far to excuse the non- 
delivery at ail because of the process. 

The défendant earnestly contends that knowledge is notice, and 
that the mère f ailure of the carrier to give formai notice should not 
charge him, unless it can be shown that actual injury has directly 
resulted from the want of it ; and then, only to the extent of such 
injury; and many analogies, like that of actual notice of an unregis- 
tered deed or mortgage, are cited in support of the argument. There is 
great force in this, and I am not prepared to say that it is not the cor- 
rect doctrine, although,reasoning from the stand-point of public policy, 
so well described by Mr. Chief Justice G-ray, in the extract alre.ody 
quoted from Kiffv. Old Colony R. Co., supra, much may be saiô" in 
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favor of a commercial necessity for finding the truest analogy in the 
law of negotiable paper and its protest for non-acceptance or non- 
payment, and for the same reason, that the speediest and most certain 
notice is required to enable the rigbtful owner of the goods to protect 
himself. Such notice need not be, perhaps, as ceremonious, or exact 
and prompt, in this case as in that; but the safety of a holder of a bill 
of lading requires quite as much careful attention as that of parties to 
commercial paper. No cases hâve béen cited, and I find none, dis- 
cussing the précise character of the notice to be given, nor do thé 
text-writers examined consider the subject in that light. Sûme of 
the cases, like Stiles v. Davis, supra, make no mention of notice at 
ail, and place no qualification on the broad doctrine that seizure 
under légal process is a protection to the carrier ; but they do not, 
therefore, leave the doctrine without limitation as to notice. The 
case of Ohio <& Miss. R. Co. v. Yohe, supra, required such a limitation, 
and î\ receives an intelligent one by direct adjudication that the car- 
rier must give immédiate notice ; though the character of this notice, 
as to its own limitations and qualifications, is not considered, becàuse 
there, as hère, none was given by the carrier, and it does not appear 
whether there was knowledge from any other source. 

In Bliven v. Hudson River R. Co. 36 N. Y. 403, it is said that 
seizure by légal process excuses the carrier, "provided the bailor is 
promptly notified of suchtaking;" and what is said in that case in the 
inferior court about the exemption of the carrier from any obligation 
to litigate for his bailor must be taken with référence to this require- 
ment of notice. S. 0. 35 Barb. 191. 

In Mierson v. Hope, supra, by a very able opinion, the position 
that the carrier must Bhow that the person suing out the process of 
Beizure was the paramount owner, is maintained with gréât force. 
And it is plain that, at ail events, notice to the bailee of the carrier 
of the replevin suits would be required; for the view of the court be- 
low, that the production of the records of those suits without more, 
was a good défense, was thoroughly disapproved. That rejected 
view of the law is the précise one urged in this case by the défendant, 
and the authority just cited is fully opposed to it. 

Scranton v. Farmers' Bank, 24 N. Y. 424, 427, contains this lan- 
guage : "It is doubtful whether the bailee has a right to yield to reg- 
ular légal proceedings without defending, or at least notifying the 
bailor of such proceedings. See, also, Welles v. Thornton, 45 Barb. 
390; Western Transportation Co. v. Barber, 56 N. Y. 552; Barnard 
v. Kobbe, 54 N. Y. 516. 
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The défendant cites some cases where there was actual knowl- 
edge in ample time to assert the owner's rights, and where it does not 
appear that formai notice of the seizure was given by the carrier; but 
most if not ail of them are cited by the Indiana case above referred 
to, and do not militate against it. Furman v. Railroad Co. 57 Iowa, 
42; McAllister v. Chicago R. Co. 74 Mo. 531; Burton v. Wllkinson, 
18 Vt. 188; Van Winckle v. U. S. Mail Steam-ship Co. 37 Barb. 122. 

I daro say if the owner accompany the goods or otherwise be prés- 
ent at the seizure, or if he hâve notice from other sources as promptly 
as he is entitled to it from the carrier, that the mère neglect of the 
carrier to give formai notice might not, under ail circumstances, be 
held to bind him to the strict liability he would be under in the ap- 
plication of the doctrine of jus tertii, if he surrenders the goods to a 
third party claiming an adverse title; and, perhaps, in such a case 
knowledge might be équivalent to notice. But such is not this case. 
There is no proof hère of any knowledge by the plaintiff s of the re- 
plevin suit until several months after the seizure was made, positive 
proof of the date of their earliest knowledge from any source being the 
commencement of this suit on the bill of lading; ail else is inference. 

Lawsuits are subject to many vicissitudes, such as the insolvency 
of parties and of sureties on indemnity bonds, the disadvantages aris- 
ing from delay and from the loss of proof, the shifting rights of par- 
ties under rules of practice dépendent on the efflux of time, like that 
-^mentioned at the bar — of a loss of the privilège of removing the 
case from one state court to another, or to the fédéral court, and 
many others that could be mentioned. To throw the loss on the 
distant owner would be unjust, and the carrier cannot, on any prin- 
ciple of fairness, claim to do this by supinely letting things take 
their course on any theory that he is protected by "seizure under 
légal process." Nor does the fact that in any particular case the 
party making the seizure and his bondsmen remain solvent, alter the 
principle. The rules of notice should be fixed to cover ail cases as 
far as possible, and protect owners of goods in the hands of carriers 
to the f ullest extent. It will not do, in view of the law of bailment, 
and especially of common carriers, to throw the onus of showing 
actual loss by delay ôf notice on the bailor where the bailee has been 
négligent in giving it. Possibly, if the bailee or carrier can show to 
the entire satisfaction of the court and jury that no damage has re- 
sulted, he may escape; but it seems to me nothing less than a full 
showing of actual knowledge quite as early as would hâve resulted 
from proper notice by the carrier should be satisfactory proof of want 
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of injury. We cannot say that the plaintiffs hère, by becoming de- 
fendants to the replevin suit still pending, will now hâve ail tbe ad- 
vantages of defending their title tbey would hâve had by entering tbe 
suit at its commencement, had tbey been notified in time to do so, 
although the bank of Madison and its sureties on tbe replevin bond 
may be still solvent. At tbe bar it is said they bave lost the right 
of removal to this court, and it may be many more valuable priv- 
ilèges and advantages; but thèse the court cannot weigb to déter- 
mine whether there h as been injury by delay. Disadvantages of 
this kind may bave existed at the time of the plaintiffs' first knowl- 
edge, some months after the seizure in replevin. It seems to be 
quite well understood that the failure of tbe carrier to notify the con- 
signée of arrivai, charges him absolutely for âny subséquent loss, 
even by seizure under process ; and by analogy it would seem not un- 
reasonble that a failure to promptly notify of the seizure by process 
sbould hâve the same effect. Mierson v. Hope, supra; Hutch. Carr. 
§§ 357-375. 

I am satisfied, in the absence of guidance by authority, to rule that 
nothing less than proof of actual knowledge, at a time sufficiently 
early to be équivalent to immédiate notice by the carrier, will suffice 
to excuse delay in giving notice ; and that a delay of several months, 
as in this case, fixed the liability of the carrier; and this, whether 
it be ultimately established by compétent judicial adjudication that 
formai notice by the carrier in due time is essential to his protection, 
— as, I am bold to say, I think it should be, — or that knowledge in 
. due time is équivalent to such notice by the carrier. Nor do I think 
the. fact that, after the adverse décision of the demurrer in this case, 
the plaintiffs hère, as a precautionary measure, availed themselves of 
the statutory privilège of becoming parties défendant to the replevin 
suit, affects the question under considération. It was proper for them 
to place themselves in a position to take advantage of an adverse 
décision in this suit. They were in no attitude to be corapelled to 
elect between their remedy against the carrier and that to recover 
their goods. It seems to me they might pursue both, havmg, of 
course, only one satisfaction. The final judgment in this case may 
operate to transfer the title in the goods to the carrier, but that can- 
not injure the défendant nor benefit tbe plaintiffs. Possibly nothing 
less than satisfaction of tbe judgment would affect this resuit, but 
in any event I do not see that the fact that plaintiffs became co- 
defendants in the replevin suit préjudices their rights or remédies in 
this suit. 
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To this point I hâve altogether laid out of view the facts oî this 
case teniliijg stiongly to show collusive action between the agents of 
the raiiroad company and the bank in the matter of the seizure 
of the cotton. The agent frankly stated that in the struggle to 
get possession he promised the bank to hold the cotton antil légal 
proeeedings could be instituted. The bank's witnesses stated that the 
agents promised to surrender the cotton, and it was sought to prove 
a constructive surrender by them and Chiles, the fraudulent shipper, 
to the bank. Thèse faots illustrate the necessity for the rigid rules 
against carriers winch hâve been mentioned, and re-enforce what Mr. 
Chief Justice Gray said, as already quoted. 

It was the plain duty of the raiiroad company to forward the cot- 
ton without delay, and it could not in good faith hold it to give ad- 
verse claimants opportunities for seizure. The excuse offered is that 
the bill of lading called for 32 baies and only 27 had been delivered, 
and that the course of business was to await the full complément be- 
fore shipping; but this does not condone the promise to hold and 
the holding of it for seizure under légal proeeedings. It was fully 
known that Childs had failed and. could not complète the complément, 
as fully that the bank was trying to get the cotton, and that it be- 
longed to the plaintiffs, so far as the carrier's duty was concerned. 
&n intention to defraud the plaintiff by the carrier is not necessary, 
nor such intention on the part of others concerned, to impose liabil- 
ity for this collusion, for the resuit is the same however innocently 
or ignorantly it was entered into. The cases heretofore cited recog- 
nize that any collusion of the carrier or other bailee will make him 
liable. It is a conversion. See, also, Bail v. Liney, 48 N. Y. 6 ; S. 
C. 44 Barb. 505 ; Barnard v. Kobbe, 3 Daly, 35; 8. C. 54 N. Y. 516. 

A supplemental ground for new trial is urged for the défendant. 
Their gênerai attorneys and other agents file affîdavits, stating that 
by telegram and letter the plaintiffs were immediately notified of 
the seizure. The excuse ofïered for not producing this évidence 
at the trial is that the local attorney was not aware of the facts, 
and the gênerai attorneys expected to be présent at the trial but 
were prevented from attending by a belief that the case would not 
be heard because of a previous loss of papers, which it was thought 
would cause delay. It is too plain for any argument that new 
trials should not be granted on such a showing as this. The rule 
against it is universal, and nowhere more strict than in Tennes- 
see, and the policy involved is too important for mère indulgence 
by a court. Ail will admit that this court is very libéral in prac- 
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lice in this regard, and in tins very case allowed testimony. to be 
admitted after the arguments were closëd; but after verdict such 
indulgence would be fatal to a sound and wholesome administra- 
tion of the rules of law. Young v. Stringer, 5 Hayw. 31 ; Tabler v. 
Connor, 1 Baxt. 197. It is sufficient to say that this évidence should 
hâve been put in possession of the local attorney long before the 
trial, and certainly should hâve been on hand at that time. The ex- 
cuse offered is insufficient. This proof would show ail the notice the 
most rigid ruling could require, but on a new trial the verdict xnight 
well be the same on the ground of collusion. 
Overrnle the motion. 

See Robimon v. Memphit & O. R. Co. 9 Ped. Rep. 129. 



Fisher and another ». Kelsby and another.* 

(Circuit Court, E. D. Mimuri. April 10, 1883;) 

1. Liabiutt of Innkkepkrs fob Thhft of Merohandisb for Sam— Rbv. Si. 
Mo. i 5785. 

Section 5785 of the Revised Statutes of Missouri does not apply to articles of 
gold manufacture kept by a guest for sale. 

8. Same— Rev. St. Mo. $ 6786. 

Wh,ere a statu te provides that no innkeeper shall be liable for the loss of any 
merchandise for sale or sample belongiug to a guest unless the guest shall give 
him written notice of having such merchandise for sale or sample in his pos- 
session after entering the inn, and f urthermore provides that the innkeeper 
shall not be compelled to reoeive guests with merchandise for sale or sample in 
their possession, a notice in writing is absolutely necessary to fix an innkeep- 
er's responsibility, and he waives nothing by admitting a guest whom he knows 
has merchandise for sale or sample in his possession. 

8, Same — Common-Law Liability. 

Whether the common-law liability of innkeepers extends to merchandise for 
sale or sample, quart. 

This is a suit to reeover the value of a large quantity of jewelry 
stolen from a salesman in the plaintiff's employ who was stopping 
at the time at a hôtel kept by the défendants, known as the Planters' 
House. The jewelry was stolen from the saleBman's room, where it 
was kept for sale, by a perBon unconnected with the house. Evi- 
dence was introduced by the plaintiffs tending to show that the de- 
fendants knew the occupation of the plaintiffs' salesman when they 

•Reported by B. F. Kex, Esq., of the St. Louis bar, 
Afflrmed. See 7 Sup. Ct.'Rep. 939. 
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received him as a guest, and knew that he had jewclry for sale in lus 
possession. There was no évidence, however, that any written notice 
was given by the salesman that he had any merchandise for sale 
with him. Evidence was introduced ou behalf of the défendants 
tending to show that the requirements of section 5785 of the Revised 
Statutes of Missouri had been f ully complied with as to posting no- 
tices, etc. 

The Missouri statutes upon the subject of the liabilities of inn- 
keepers are as foilows, viz. : 

" Sec. 5785. No innkeeper in this state who shall constantly hâve in his inn 
an iron safe, in good order, and suitable for the safe custody of money, jew- 
elry, and articles of gold and silver manufacture, and of the like, and shall 
keep a copy of this chapter printed by itself in large, plain English type, and 
framed, constantly and conspicuously suspended in the office, bar-rootn, saloon, 
reading, sitting, and parlor room of his inn, and also a copy printed by itself 
in ordinary-sized, plain English type, posted upon the inside of the entrance 
door of every public sleeping room of his inn, shall be liable for the loss of any 
such articles aforesaid, suffered by any guest, unless such guest shall hâve 
first offered to deliver such propèrty lost by him to such innkeeper, for cus- 
tody, in such iron safe, and such innkeeper shall hâve refused or omitted to 
take it and deposit it in such safe for its custody, and to give such guest a 
receipt therefor. 

"Sec. 5786. No innkeeper in this state * * * shall be liable for the 
loss of any merchandise for sale or sample belonging to a guest, unless the 
guest shall hâve given written notice of having such merchandise for sale or 
sample in his possession after entering the inn, nor shall the innkeeper be 
compelled to receive such guest with merchandise for sale or sample; but 
innkeepers shall be liable for the losses of their guests, caused by the theft 
of such innkeeper or his servants, anything herein to the contrary notwith- 
standing." 

Laws 1872, p. 55, § 1. 

After the question as to the proper interprétation of said clauses of 
the Missouri statutes had been argued, and before charging the jury, 
the court said, per McCrary, J. : 

Gentlemen The act of 1872 brings in an entirely new élément. 
Previous acts required the posting up of thèse notices in the public 
rooms and sleeping rooms of a hôtel, but there was nothing in thèse 
acts prior to 1872 that applied to the case of a traveling merchant, 
or a man going about the country with merchandise for sale, and who 
came into a hôtel with merchandise for sale, and there engaged in 
the business of selling the merchandise itself, or selling by sample. 

We ail know that this mode of disposing of merchandise has, of 
late years, become a great business. I suppose that a very large pro- 
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portion of the selling of merchandise of ail descriptions is now done 
by this method of sending agents throughout the country, who carry 
with them samples of goods they propose to sell, or, in some cases, 
carry the goods which they propose to sell, where the articles are not 
too cumbersome. Where it is convenient for them to do so, they will 
carry the articles themselves ; otherwise, ihey carry samples and sell 
by sample. 

Now it is évident that the liabilities and responsibilities of, inn- 
keepers would be very gréât indeed if they are held liable for ail the 
goods, under this System of transacting commercial business, that 
are brought into the hôtel. Whethêr they would be liable — whether 
innkeepers would be liable at common law in such a case as this- — 
is, to my mind, a very doubtful question. I hâve always understood 
that the liability of an innkeeper was substantially that of a com- 
mon carrier. It extends to the ordinary baggage that a traveler carries 
with him. Of course, what is baggage is a question depending very 
much upon circumstances, the condition of the person who is travel- ' 
ing, his station in life, and ail that thing. But I hâve never under- 
stood that the liability of an innkeeper could be carried at common 
law so as to make him responsible for merchandise a traveler brings 
in his room at the hôtel for purposes of trade and traffic. That 
may be the law; I will not say it is not, becaûse it does not arise 
now; but if it be the law, or be the common law, it is perfectly ap- 
parent that the législature of Missouri has undertaken to change it, 
and has done so by this act of 1872, which, as I hâve said, is an in- 
dependent thing, a new provision, not a mère modification or change 
of any of the provisions of the old statute, but a new régulation, ap- 
plying to a différent state of things. It déclares that "no innkeeper 
in this state shall be liable for the loss of any baggage or other prop- 
erty of a guest caused by fire not intentionally introduced by the inn- 
keeper or his servants." That has nothing to do, of course, with this 
case, but it serves to show that the législature introduced into the 
laws on this subject a new and independent provision : 

" Nor shall he be liable for the loss of any merchandise for sale or sample 
belonging to a guest, unless the guest shall havë given written notice of hav- 
ing such articles for sale after entering the inn, nor shall the innkeeper be 
compelled to receive such guests with merchandise for sale or sample. But 
innkeepers shall be liable for losses of their guests caused by the theft ,of such 
innkeeper or his servants, anything herein to the eontrary notwithstanding." 

Now, if I understand the force and effeet of that statute, it iB that 
the traveler who cornes to a hôtel with merchandise for sale or sam- 
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pie, and goesinto a room in a hôtel for the purpose of exhibiting and 
dealing in it, must give to the innkeeper written notice that he has 
that property with him in order to make the innkeeper liable for it. 
That being so, there being no évidence hère at ail tending to show 
that any such written notice was given, that is the end of this case. 

We are asked to say that the statute does not require written notice. 
The court could not say that. It is not for the court to say what the 
purpose of the législature may hâve been, but it is fair to présume 
that its intention was to hâve the évidence of such notice in such 
shape that it could not admit of any question of doubt. The reason 
for it, I think, is tolerably apparent. While the innkeeper may, in 
some cases, know what his guest has, as a gênerai rule he will not 
know. He may know that he has merchandise, but may not know 
what it is. He may not know what its character or quality is; he 
may not know that he has merchandise at ail, and very great diffi- 
culties would arise, as a matter of course, if it was left a question 
whether he had notice of any kind. 

But, whatever the reason may hâve been, the législature has said 
very plainly that it must be written notice; and, even if this was to 
be construed as a statute in contravention of the common law, and 
therefore to be strictly construed, we cannot construe it by striking 
out anything in it. It must be read as it stands. 

With regard to the question whether there is any évidence of waiver 
hère that ought to go to the jury, I bave no difficulty at allupon that 
subject. The innkeeper under t.hat act waives nothing because he 
knows that the guest had merchandise. He knows that he has the 
merchandise, but he also knows that if the guest intends to hold him 
liable he must give him the notice. The innkeeper waives nothing 
if he does not fail to do his duty under the act. If he observes his 
obligation as prescribed by the act, it certainly cannot be held that 
he has waived anything. 

This is an interesting and important case, and I apprehend that 
you will want to hâve the question settled by the suprême court, and 
I shall be very glad to hâve you do so; but, with the view I hold, I 
must give the instructions asked. 

J. B. Woodward and Krvm é Krum, for plaintiff. 

Noble é Grrick, for défendant. 

McCeart, J., (charging jury orcdly.) At the time in the pétition 
mentioned as that at which the matters complaihed of are stated to 
hâve occurred, no innkeeper in the state of Missouri was liable for 
the loss of any merchandise for sale or sample, belonging to a guest, 
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unless the gaest should hâve given him written notice of having 
such merchandise for sale or sample in. his possession after enter- 
ing the inn, unless the loss to the guest was caused by the theft 
of the innkeeper or his servants; and inasmuch as the évidence 
hère shows that thèse goodB were kept in the hôtel for sale or sample, 
and there is no évidence tending to show that there wae any such 
written notice as the statute requires, and no évidence tending to 
show that the theft was caused by the innkeeper or his servants, it 
follows that you must return a verdict for the défendant, and this you 
can do without leaving your seats. 



(Jhandall and others v. Ctoodeich Tkansportation Co. 
(Circuit Court, E. D. Wiseonsin. March, 1883.) 

1. Pabties— Action fou Négligent Bubhing of House — Owneb and Insttr- 

BR8 as Joint Plajntiffs. 

In an action to recover the value of a building destroyed by a flre caused by 
the alleged négligence of défendant, the owner of the building and an insur- 
. . ance company that has paid the amount of insurance on such building and 
taken an assignaient of the claim from the owner to that estent, may join as 
parties to the action when the value of the house exceeds the amount for which 
it was insured. 

2. Négligence— Définition of. 

Négligence is the omission to do something which a reasonable man, guided 
by those considérations which ordinarily regulate the conduct of human affaira, 
would do, or doing something which a prudent and reasonable man would not 
do. It must lie determined in ail cases by référence to the situation and 
knowledtre of the parties under ail the attendant circumstances. 

3. SAME— BURDEN OF PBOOF. 

In an action for négligence the presumption is that due cire was exercised, 
and the burden of proof is upon the plaintiff to show by a prépondérance of 
crédible évidence that the défendant has been guilty of négligence. He must 
satisfy the jury that défendant by some act or omission violated some duty, 
and that such violation caused the injury complained of . 

4. Same— Pire Caused by Defendant's Négligence— Négligence of Owneb 

—Loss of Adjoining House. 

Where a building has been set on flre by reason of the négligence of défend- 
ant, and the lire has extended to and destroyed a house belonging to plaintiff 
near by, négligence on the part of the owner of the building flrst burned will 
not of itself relieve the défendant from liability for his négligence; for where 
an injury is the resuit of two concurring causes, the party responsible for one 
of thèse causes is not exempt from liability because the person who is respon- 
sible for the other cause may be equally culpable. 
6. Same— PiioxiMATE Cause. 

Where a planing-mill is set on flre by aparks from a steamer which eseaped 
because of the négligence of the owuer of the boat, orthose in charge of her, 
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and such fire extends to plaintifE's hoase, and the burning of such houge is a 
resuit naturally and reasonably to be expected from the burning of the mil] 
under the circumstances, and is the resuit of the continued effect of the sparks 
from the steamer, without the aid of otlier causes not reasonably to be expected, 
the négligence of the défendant will be considered as the proeimate cy,use of 
the burning of plaintiffs house. 

6. SaME— CONTMBUTOKY ÎTeGILGENCE— QUESTION POB JtlIïY. 

Where the négligence of plaintiff contributes proximately to an injury 
alleged to havebeen caused bythe négligence of défendant ho cannot recover; 
but the question as to whether plaintiff exercised, under ail the attendant cir- 
cumstances, the ordinary care that a reasonable man would under like cir- 
cunwtances exercise, is for the jury to détermine from ail the évidence in the 
case. 

At Law. 

Cameron, Losey & Bunn, Robert Rae, and C. E. Vroman, for plain- 
tiffs, W. I. Crandall and Phœnix Insurance Co. 

E. H. Ellis, Hastings â Gréent, Jas. G. Jenkins, and H. M. Finch, 
for défendant, the Goodrich Transportation Co. 

Dyer, J., (charging jury.) It is alleged by the plaintiffs that on 
the twentieth day of September, 1880, the steamer Oconto, a boat 
belonging to the défendant company, was navigating the waters of 
Fox river within the limits of the city of Green Bay; that in consé- 
quence ôf the négligence of the défendant, and of those in charge of 
the boat at the time, sparks escaped from the chimney of the steamer 
to the shore, and there set a fire which destroyed a certain dwelling- 
house then owned by the plaintiff Crandall; and this suit is brought 
to recover the value of the building thus destroyed. It appearsthat 
at the time of the fire there was insurance upon the house to the 
extent of $4,0.00, the plaintiff insuiance company having previously 
issued to the owner a policy of insurance for that sum. Aftèr the 
fire the insurance company paid to the owner the amount of such 
insurance, and thereupon the plaintiff Crandall transferred to the 
company his claim against the défendant, to the extent of $4,000, by 
virtue of which transfer the insurance company became subrogated 
to the rights of the owner to the extent of the amount of the insur- 
ance. It is admitted that the value of the dwelling-house was 
$5^846.81, and as this value exceeds the amount of the insurance, 
the owner of the building and the insurance company join as plain- 
tiffs in this suit, as they may riglitfully do. 

There ia not, as the court understands, any dispute about the fact 
that the fire in question began in the planing-mill or on the planing- 
mill dock, so often spoken of in the testimony ; and it is claimed by 
the plaintiffs that the fire was set ,by sparks escaping from the steamer 
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while she was passmg up Fox river, and as she was approaching the 
draw of Mason-street bridge ; that the rire extended f rom the planing- 
mill in a north-easterly direction, and in ita course consumed the 
houBe of the plaintiff Crandall, which, according to the testimony of 
one of the witnesses, was situated between 850 and 900 feet from 
the planing-mill. 

The first question, therefore, to be determined by you is, did the 
fire which burned the planing-mill or planing-mill dock originate 
from sparks escaping from the steamer ? I say the first question, be- 
cause if you should find that the fire at the planing-mill was not 
caused by sparks from the steamer, that is an end of the case, and 
your verdict in that event should be for the défendant. But if your 
conclusion should be that the burning of the planing-mill was caused 
by sparks from the steamer, then othèr questions arise for your con- 
sidération, which will be submitted to you by the. court. " 

(The court then stated the claiîns of the parties and called atten- 
tion to the testimony on the question of the origin of the fire, which 
part of the charge it is unnecessary to insert hère.) 

The jury were then instructed as follows : 

As I hâve before stated, if you find that the planing-mill fire was 
not set by sparks from the steamer, you need proceed no further in the 
case. But if you find that the fire was caused by sparks that escaped 
from the boat, you will then proceed to inquire and détermine 
whether, in the équipaient of the steamer, in her management, and 
in thé control exercised over her on that day, proper précautions wero 
taken by the owners of the boat, or those in charge of her, to avoM 
doing injury to others; in other words, whether the fire was ôcca- 
Bioned by négligence on their part. To maintain this action it is es- 
sential that, in some one or more of the particulars alleged, négligence 
be shown. The foundation of the' plaintiffs' claim is that the fire 
was caused by want of proper care on the part of thé défendant and 
its employés in charge of the steamer at the time, and unless sùch 
want of care is established by the évidence there can be no rôcove'fyi 

As is stated in one of the instructions which I am asked to givé 
you, the gist of the action is the négligence of the défendant ; unleSà 
that be established, the défendant is not liable. The presumption is 
that due care was exercised, and the burden of proof is upon ttïè 
plaintiffs to show by a prépondérance of crédible' évidence that thé 
défendant has been guilty of négligence. It is ineumbent upotf 
them to satisfy you that the défendant, by its act or omission, vio- 
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lated some duty imposed upon it, and that such violation caused the 
in jury complained of. 

Négligence is claimed in three particulars. It ia said — First, that on 
the day in question an unusually violent wind was blowing, and that 
its course was such as to carry esçaping sparks and cinders from the 
steamer directly towards and upon the city of Green Bay; that a 
drought had prevailed and that it was then uncommonly dry; that 
the east shore of the river was lined with wooden buildings and docks, 
upon which there was combustible material; that the officers of the 
boat knew the topography and condition of the shore, and that in view 
of the alleged force and direction of the wind, the state of the weather, 
and ail the circumstances existing at the time, it was négligence on 
the part of the officers of the boat to proceed up the river toward 
Depere; and it is claimed that in so doing those in charge of the 
steamer were guilty of great carelessness. Secondly, it is said that 
the boat was not prudently and carefully operated, and that this 
alleged want of care consisted in nsing her steam exhaust inside her 
chimney, thereby increasing the draft through the chimney, which it 
is claimed would hâve a tendenoy to cause a much greater émission 
of sparks than would take place if the exhaust was outside the chim- 
ney, or than would occur if there was what is called a natural draft 
through the chimney. Thirdly, it is claimed that it was négligence 
not to hâve a spark-arrester in or upon the smoke-stack of the 
steamer. 

Thèse are the three principal allégations of négligence made by the 
plaintiffs, and each one of them is controverted by the défendant. 

In considering whether the défendant was or was not négligent, 
the test which the law applies, and which you should apply, is, what 
would an ordinarily-careful and prudent person hâve done with réf- 
érence to the employment of the boat in navigation at that place, on 
that day, and with référence to her management and the use of a 
spark-arrester, under the précise circumstances then existing. Négli- 
gence is the omission to do something which a reasonable man, 
guided by those considérations which ordinarily regulate the conduct 
of hutnan affairs, would do, or doing something which a prudent and 
reasonable man would not do. It must be determined, in ail cases, 
by référence to the situation and knowledge of the parties, and ail 
the attendant circumstances. The law does not charge culpable nég- 
ligence upon any one who takes the usual précautions against acci- 
dent which careful and prudent men are accustomed to take under 
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similar circumstanees. Parrott v. Wells, 15 Wall. 524. In short, 
the défendant and those in charge of the steamer were bound to ex- 
ercise reasonable oare in operating and managing her, and by that 
is meant such care as a personof ordinary prudence would be expected 
to exercise in the circumstanees existing at that time and place. 

As before stated, in connection with the question first submitted to 
you, there is a controversy between the parties as to the direction 
and force of the wind when the ateamer passed up the river and 
through the draw of Mason-street bridge. It is claimed by the de- 
fendant that it waa not hazardoua to property on shore, or impru- 
dent for the boat to leave her landing and proceed on her voyage to 
Depere ; that it was the right of the vessel to navigate the river at 
that time and place ; that she was prudently and properly managed ; 
that her steam exhaust was outside the chimney; that she was 
equipped as the law requires; was provided with ail safe and neoes- 
sary appliances to prevent the eseape of sparka ; and that the use of 
such a apark-arrester as the plaintiffs insist should hâve been at- 
tached to her chimney was not necessary or practicable, nor required 
by the circumstanees of the situation. 

In determining whether it was prudent and proper for the steamer 
to leave her landing and proceed up the river, and. whether she was 
operated with due caré, you will consider ail the évidence on the sub- 
ject, and also the entire situation — the direction and force of the 
wind, the material of which the planing-mill and dock were con- 
structed, the condition of the dock with référence to combustible ma- 
terial thereon, the distance that the steamer was from the planing- 
mill; whether the master of the steamer knew the charactër and 
condition of the buildings and docks along the river on the Green 
Bay side, including the planing-mill and its dock ; whether, in ap- 
proacuing and entering the draw of Mason-street bridge, the fire in 
the furnace of the boat waa increaaed so as to make escaping sparka 
unusually dangerous; whether there was a prudent use of the power 
of the engine in the existing cireumstancea; whether the steam ex- 
haust was inside or outside the ehimney, which is a controverted .; 
question of fact, and one that you must settle upon the testimony;) 
whether, in short, as I hâve before said, auch care and prudence were 
esercised in controlling the movements of the boat as ordinarily-pru*. 
dent persons would hâve exercised in like circumstanees. ■■, • 

Concerning the use of a spark-arrester in the chimney of thé" 
steamer, the défendants take the position that if the vessel was pro- 
vided with the équipaient, .machinery, anJ meehanical appliances 
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required by the act of oongres3 regulating steam-vessels, this was suf- 
ficient, and that négligence is not imputable to the défendant because 
of the absence of a spark-arrester in the chimney of the steamer. I 
hâve given this question considération and hâve concluded that the 
court ought not to instruct you, as matter of law that the owners of the 
boat were not bound to use a spark-arrester in or upon the chimney 
of the boat, but that it should be left to you to say upon the évidence 
whether or not the défendant was guilfcy of négligence in that respect. 
And hère, again, the test is, what -would an ordinarily careful and 
prudent man, owning such a boat as this, hâve done in regard to 
having an appliance in or upon her chimney to prevent the escape of 
sparks ? 

Much testimony ha3 been introduced relative to the use and the 
practicability of using a spark-arrester on the Oconto and on steam- 
ers of her class. It is claimed by the plaintiffs that such a spark- 
arrester as has been described to you would hâve prevented the es- 
cape of sparks from this steamer, and would therefore hâve prevented 
the fire ; that it is a device in use on many of the lake boats ; that it 
could hâve been efficiently employed on the Oconto; and that pru- 
dence and a due regard for the safety of property on shore required 
its use on the occasion in question. 

On the other hand, it is said that the use of such a device is not 
consistent with the safety of the boat ; that by getting clogged it 
opérâtes like a darnper, and tends to obstruct the draft through the 
the chimney, and thus to interfère with the motive power of the boat ; 
that when in condition for use it does not prevent the escape of sparks; 
that it has been found impracticable to use it; that the law applica- 
ble to steam-vessels does not require its use, and therefore, in view 
of thèse various considérations and others that hâve been suggested, 
the défendant was not bound to hâve such an appliance on this 
steamer. 

Now, it is for you to say what was the duty of the défendant in 
this respect. What would an ordinarily-prudent man, who owned a 
boat like this, hâve done in regard to using a spark-arrester? In 
answering this question, you will take into account the manner in 
which the steamer was equipped with référence to hermachineryand 
ail her mechanical apparatus. If her equipment in that respect was 
such as the law requires, you may take that into considération ; you 
will consider whether this appliance in question has been found to be 
gene'fally used by prudent and careful men in the management of 
yesselb and steam-power; whatis the gênerai usage, what hâve been 
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the expérimenta made, and what are the opinions and expérience of 
tbose who hâve used spark-arresters on boats; consider the situation 
and surroundings of the steamer at the time when it is alleged the 
fire was set; whether a spark-arrester would hâve operated efficiently 
to prevent the escape of sparks ; whether its use would hâve in any 
degree endangered the safety of the boat itself ; you will consider 
what appliances the boat had for controlling or regulating the escape 
of sparks; to what estent, if at ail, the outside exhaust dirninishes, 
and the inside exhaust incraases, the quantity of sparks produced, 
and their escape through the chimney; and in the light of ail the 
circumstances, you will say whether there was any duty imposed on 
the défendant to hâve a spark-arrester on this steamer at the time 
of the fire complained of occurred. Kellogg v. Miltvaukee é St. P. Ry. 
Co. 5 DM. 543. 

#* » * * * * * 

Upon this gênerai question of négligence I need only add, m sub- 
stantially the language of Mr. Justice Miller, in the case of Kellogg 
v. Miltvaukee é St. P. Ry. Co., supra, that with the éléments of trans- 
portation used in commercial transactions, and with the great bulk 
of material transported to and from différent parts of the eountry, the 
use of steam-power has become not only necessary, but indispensa- 
ble to the interests of the whole eountry, and you may properly con- 
sider how far the interests of the publie require those using this great 
power to be restricted, and how far the good of the people require 
those making use of it to adopt means of safety and protection. 
Steam and fire are dangerous éléments, but they must be used. The 
défendant and its employés had a right to employ the steamer Oconto 
in navigating the waters of Fox river, but they were required to ex- 
ercise such care and prudence as I hâve before stated to you; and 
the question is, was there anything in the circumstances and situa- 
tion at the time in question to put those exercising control over the 
boat, on thenvguard? Did they exercise due care and prudence, such 
as an ordinarily-prudent person would hâve exercised ? This is the 
gist of your inquiry. 

If your conclusion shall be that the planing-mill fire was set by 
sparks from the steamer, but that it was not the resuit of any négli- 
gence on the part of the défendant or • those in charge of the boat, 
then the plaintif caonot recover, and the case would necessarily stop 
at that point. But if you find that the fire originated from sparks 
from the Oconto, and that it was caused by négligence on the part of 
v.l6,no.l— 6 
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the défendant or tnose having control of the boat at the time, as 
claimed by the plaintifÏB, then tbe next question to be considered by 
you is, was the burning of the Crandall house so connected with the 
burning of the planing-mill aB to make the défendant responsible for 
the loss of the house? In other words, the inquiry at this point is, 
what was the proximate cause of the burning of the Crandall build- 
ing ? and this is a question for the jury, to be determined as a fact in 
view of the circumstances of fact attending it. Milwaukee, etc., By. 
Co. v. Kellogg, 94 TJ. S. 474. It is shown by the évidence, and not dis- 
puted that between the planing-mill and the Crandall building were 
other structures, which happened to be situated in and near to the path 
of the fire, some of which were burned and others of which were saved. 
There is testimony in the case tending to show that burning brands 
and cinders were carried through the air by force of the wind, from 
building to building, and that thus they were destroyed. Now, it is 
claimed by the plaintiffs that the burning of the Crandall house was 
the resuit of the continued effect of the sparks from the boat, without 
the aid of other causes not reasonably to be expected; that it was the 
resuit naturally and reasonably to be expected, and naturally follow- 
ing from the burning of the planing-mill, and therefore that the 
alleged négligence of the défendant was the proximate cauBe of the 
plaintiif 's loss. This is controverted by the défendant. The rule by 
which you are to be guided in determining this question of proximate 
cause is not a difficult one. If any difficulty exists in this case with 
référence to the rule, it arises in applying it to the facts. 

Before stating the principle by which you must be controlled in 
considering this question, I ought, in this connection, to pass upon 
another question, concerning which several instructions are asked by 
the défendant. It is claimed that the owner of the planing-mill was 
guilty of négligence in leaving combustible material, such as shavings 
and sawdust, on the planing-mill dock; and it is contended that if in 
conséquence of the présence of this inflammable material, negligently 
left on the dook, the fire was started at that place by sparks from the 
boat, snch négligence of the owner of the planing-mill will itself de- 
feat a recovery, even though the défendant was négligent. I do not 
think that is so. In othor words, I am of the opinion that the alleged 
négligence of the owner of the planing-mill does not of itself relieve 
the défendant from liability for its négligence if it was négligent. And 
this I hold upon the authority of cases in which it has been decided 
that where an in jury is the resuit of two concurring causes, tbe party 
responsible for one of thèse causes is not exempt from liability be- 
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cause the person who is responsible for the other cause may be equally 
culpable. 

Now, gentlemen, in order to reach the conclusion that the alleged 
négligence of the défendant was the proximate cause of the burning 
of the Crandall house, you should be satisfie4 that the burning of that 
house was the natural and probable conséquence of the defendant's 
négligent act, — if it was négligent, — and that it ought to hâve been 
foreseen in the light of the attending circumstanceB. You will con- 
sider whether the burning of the planing-mill was occasioned by 
sparks from the steamer; if it was, then was the burning of the Cran- 
dall house a resuit naturally and reasonably to be expected from the 
burning of the planing-mill under the circumstances then existing, 
and was it the resuit of the continued influence or effect of sparks 
from the boat, without the aid of other causes not reasonably to be 
expected ? And the circumstances to be considered in determining 
whether or not the burning of the Crandall house was a resuit nat- 
urally following from, and naturally and reasonably to be expected 
from the burning of the planing-mill, are, among others, the strength 
and course of the wind at the time, the material of which the plan- 
ing-mill and dock and the buildings between the planing-mill and the 
Crandall house were composed, the distance between the planing-mill 
and the Crandall house, the distances between the différent buildings 
that were situated in the path of the fire, the state of existing facili- 
tes on shore for arresting the fire, and any and ail other circum- 
stances and facts bearing upon the question as developed by the év- 
idence. In determining whether the burning of the Crandall house 
was or was not a conséquence of the burning of the planing-mill, nat- 
urally and reasonably to be expected, you will consider it in the light 
of ail the circumstances as they existed just before the fire. The 
question is not, you will notice, what the captain of the boat did in 
fact expect or anticipate. The question is, what would any reason- 
able person in the then-existing circumstances hâve naturally and 
reasonably expected to be the resuit of the burning of the planing- 
mill? It is true, as I am requested to instruct you, that no person is 
responsible for every conséquence, however remote, of his wrongful 
acts, but only for such as in the circumstances naturally follow and 
may naturally and reasonably be expected to be the resuit of his acts. 

One of the tests by which to détermine whether the burning of the 
Crandall house was the resuit of the continued effect of the sparks 
from the boat — if such sparks caused the fire at the planing-mill — 
is to ascertain whether there was any intervening cause between thé 
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burning of the planing-mill and the fire at the Crandall house, which 
could not hâve been reasonably anticipated, and which produced the 
injury. Was there any such in this case — that iB a cause not con- 
nected with the original négligence — if there was négligence — and 
not reasonably to be expected, and but for which the Crandall house 
would not hâve burned? If there was, then of course the burn- 
ing of that house should be attributed to that cause, and the défend- 
ant would not, in that event, be answerable for the conséquences. 
As for example, if, after the ignition of the fire at the planing-mill, the 
direction of the wind changed and its violence increased so that burn- 
ing brands or cinders were carried to the Crandall house, and if 
that house would hâve been safe if the wind had not changed and its 
force had not increased, and if such change in the wind could not 
reasonably hâve been expected when the fire at the planing -mill be- 
gan, then and in that case the burning of the Crandall house might 
fairly be attributed to a new and independent cause, for which the 
défendant would not be responsible. But though you should find 
that there was no new and independent cause to which the burning 
of the Crandall house was attributable, it is still necessary for you 
to say whether the, destruction of that house was a resuit naturally 
and reasonably to be expected and naturally following from the burn- 
ing of the planing-mill. 

So, I may conclude what I hâve to say on this branch of the case 
by repeating that if you find that the planing-mill fire was caused 
by sparks from the steamer, which escaped because of the négligence 
of the défendant or thoso in charge of the boat, and if the burning of 
the Crandall house was a resuit naturally and reasonably to be ex- 
pected from the burning of the planing-mill under the cireumstances, 
and was the resuit of the continued effect of the sparks from the 
steamer without the aid of other causes not reasonably to hâve been 
expected, then you will be justified in concluding that the alleged 
négligence of the défendant was the proximate cause of the burning 
of the Crandall house. But if you find that the destruetion of that 
house was not an event naturally and reasonably to be expected from 
the burning of the planing-mill, or was not the continued effect of the 
sparks from the boat without the aid of other causes not reasonably to 
hâve been expected, then the loss of the house should not be charged 
to the alleged original fault. 

Yet another question remains to be submitted to you : It is claimed 
on the part of the défendant that after the fire broke out, Kimbail, 
the occupant of the Crandall house, did not, as it is contended it was 
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his duty to do, remain at home where he could look af ter and pro- 
tect the house against the danger of fire, and did not make proper 
exertions to cheek or prevent the burning of the house — in short, 
that he was négligent in that respect, and that in conséquence of 
such négligence the loss occurred. Hère again the rule of ordinary 
or reasonable care applies. It was the duty of the occupant of the 
house to exercise such care over it, and to make such exertions to 
protect it against threatened destruction by fire as a reasonably cau- 
tious and prudent man would be expected to exercise in the same cir- 
cumstances ; and if he neglected to use such care, and if the want of 
it contributed proximately to the loss of the house, then the plaintiffs 
cannot recover. In determining whether Mr. Kimball exercised or- 
dinary care and diligence in the particulars mentioned, you will con- 
sider ail the circumstances as they existed at the time : the location 
of the house, the direction of the wind, the course of the fire, the ex- 
tent to which the house was threatened, whether the danger was or 
was not imminent, the time when the house burned, and the efforts 
made to save it, and you will say. whether there was any want of 
such care and prudence on the part of the occupant of the house as 
a reasonably-cautious man would hâve exercised if placed in the cir- 
cumstances that surrounded Mr. Kimball at the time. If there was 
fault on his part you will notice that to prevent a recovery it must 
appear to hâve been négligence that proximately contributed to the 
loss of the house, and this will suggest the inquiry, could the burn- 
ing of the house hâve been prevented by the exercise of proper care 
by Kimball, if such care was not exercised ? Was the building burned 
because of the want of such efforts on his part to prevent the burning, 
as a reasonably-prudent man would hâve made in the same circum- 
stances ? Thèse are legitimate matters.of inquiry in this connection. 
Now, gentlemen, as a summary of what has been said, if you find 
from the évidence that the fire which destroyed the planingmill was 
caused by sparks from the steamer Oconto, and that this occurred 
through or .by reason of' the négligence of the défendant or those in 
charge of the boat at the time, and. that the burning of the plan- 
ing-mill was the proximate cause of the burning of the Grandall 
house, and that the occupant of the house was not guilty of négligence 
which proximately contributed to its loss, then the plaintiff is entitled 
to recover. If, on the other hand, you find that the fire at the plan- 
ing-mill was not set by sparks from the steamer, or that even though 
it was' so set, it did not occur through or by reason of the négligence 
of the défendant or those in charge of the boat, or if you find that the 
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burning of the planing-mill iras not the proximate cause of the burn- 
ing of the Crandall house, or that Kimball, the occupant of the house, 
was guilty of négligence that contributed proximately to its loss, then 
your verdict "will be for the défendant. 

* ■ .* . * • • * * * 

It is admitted that the value of the Crandall building at the time 
it was burned was $5,846.81, and if you should find for the plaintifs 
your verdict should be for that sum, with interest thereon at 7 per 
cent, from the twenty-sixth day of August, 1881, which was the time 
when this action was -commenced. 



Withers ». Borkett and another.* . 
(Circuit Court, E. D. Texas. January, 1883.) 

Tbespass on Real Estate. 

By the common law, and by the statute law of the state of Texas, neither a 
devisee of real estate nor the universal leeatee of the testator can bring or 
maintain an action for damages for a trespass coramitted oh said real estate 
during the life of the testator. 

Texas Code/arts. 3128, 4858, 1201. 

On Demurrer. 

Chilton é Chilton, for plaintiffs. 

Herndon é Crain, for défendants. 

Pabdee, J. This case has been heard upon a demurrer to action 
brought by devisee of land and residuary legatee for damages com- 
mitted during life of testator. The devisee claims by virtue of as- 
signaient from residuary legatee, wbo joins pro forma in the suit for 
the use of assignée. By the common law such action survives to 
neither heirs nor executors and administrators. 2 Wat. Tresp. 
§ 980. The common law is the gênerai rule of décision in this state. 
Texas Code, art. 3128. The law of the state does not authorize the 
devise of a claim for damages for trespass to real estate. See arti- 
cle 4858, Texas Code. But such action is saved to the executor or 
administrator. Article 1201, Texas Code. 

It follows that neither of the parties now before the court as plain- 
tifs hâve authority to bring the action, and the demurrer should be 
sustained. 

Mobrtll, J., concurs. 
*Reported by Joseph P. Hornor, Esq., of the New Orléans bar. 
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Carby, Jb., v. Rochereau and others.* 

{Circuit Court, E. D. Louisiana. February, 1883.) 

Agent— Liability to Third Persons. 

An agent is liable only to his principal for non-feasance. Whether an 
agent per se is liable to third persons on any account, doubted. 
Delaney v. Rochereau, 34 La. Ann. 1123, followed. 

At Law. 

Joseph P. tlornor and Francis W. Baker, for plaintiff. 

Charles E. Schmidt, for defeadants. 

Pabdee, J. An agent is liable only to his principal for non-jeasance. 
At common law this proposition is not disputed. That the same rule 
prevails under the law of Louisiana is settled by the very able and 
exhaustive opinion of Chief Justice Bermudez, of the suprême court of 
Louisiana, in the late case of Delaney y. Rochereau, 34 La. Ann. 1123. 
It is very doubtful if ah agent per se is liable to third persons on any 
account. A person acting as agent for another is liable for his own 
mùfeasance, but this resuîts not from the agency but in spite of it. 

The exception in this case should be maintained. 



Moore and another v. Lawrence and others.* 
{Circuit Court, N. D. Texas. January, 18S3.) 

1. Cotton Factor— Contract for Receiving aitd Selling Cotton. 

When défendants make a contract that att their shipments of cotton to a cer- 
tain place during the season shall be made to plaintiffs, and that said ship- 
ments shall amount to at least 200 baies, the contract is not fulfilled by the 
shipment of 200 baies to plaintiffs, and plaintiffs are entitled to recover com- 
missions upon ail other shipments of cotton made by défendants to that place 
during the season. 

2. Same — Commissions. 

Such commissions allowed should be the full commissions; It appenring 
that plaintiffs main expenses were in skill, expérience, and iudgtnent previ- 
ously acquired, aad that ail other expense was nominal. 

On Eule for a New Trial. -. 

Wellborne, Leake é Henry, for plaintiffs. 
Crawfprd é Smith, for défendants. 

•llepbrted by Joseph P. Hornor, Esq., of the New Orléans bar. 
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Pardee, J. Two questions only, presented by this motion, are 
to be considered: (1) Were the plaintiffs entitled to the com- 
missions on ail the cotton shipped by défendants to New Orléans dur- 
ing the season of '80 and '81, or only on 200 baies? (2) Should the 
commission allowed be the full commission, or the usual commission, 
lesB the actual expense of selling? 

The first question seems to be answered by the terms of the con- 
tract between the parties. The contract is fully shown by the prop- 
osition of plaintiffs in their letter of April 26, 1880, and défendants' 
acceptance in their letter of May 14, 1880. This last letter, in ac- 
cepting the proposition of plaintiffs, recites it as follows : 

" Line Cr. to amt. 2,500$ to be covered by shipments cotton, October 1, 
1880, pro vided can get it thro, and that ail shipments triade to N. O. during sea- 
son be made to your house, and that will make you, during the season, ship- 
ments of at least 200 B. C, and upon this contract we will S. D. to you for 
amt. as we need it at once," etc. 

By this, défendants contracted that ail their shipments made to 
New Orléans during the season should be made to plaintiffs; and 
further, that their shipments should amount to at least 200 baies. 
This agreement, on this point, is plain and unambiguous, needs no 
construction, and cannot be affected by any usage or custom. As 
made, it is certain and lawful, and makes the law between the parties. 

The raie of damages for the non-compliance of the défendants, in 
not shipping ail their New Orléans cotton for the season to plaintiffs, 
undoubtedly is the commission which plaintiffs would hâve earned in 
handling the cotton. If ail had been shipped to plaintiffs, they would 
hâve earned commission on ail. As more than 200 baies were shipped, 
as found by the jury and conceded by the parties, the provision in 
the contract that défendants should ship at least 200 baies, wascom- 
plied with, and now this provision has no more to do with the case 
than if it had not been inserted in the contract at ail. 

The second question argued, it seems, should be answered in favor 
of the défendants. The damages suffered by the plaintiffs could only 
hâve been what they would hâve profited by handling the cotton; 
that is, what they would hâve received for the handling, less their 
expenses in handling. But the évidence submitted on this point is 
very meager. So far as the évidence in this case shows, the com- 
missions of a cotton factor are ail profit, or rather earnings for 
attention, skill, and judgment. , So far as the testimony of plaintiffs 
goes in the matter of the cotton not handled for défendants, their 
earnings are so much less as the full commission on the cotton, and 
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their expenses were the same as if they had handled the cotton ; and, 
within certain limita, it is easy to see how this may be. 

When a cotton factor has an office and force of clerks, Mb expenses 
may be as heavy to do a small business as to do one up to the full 
capacity of his force. The services of a cotton factor are very sim- 
ilar to those required of professional men, where skill, expérience, 
and judgment form so large an élément of the value that mère clér- 
ical work becomes next to nominal. The jury in their verdict seem 
to hâve followed the évidence on this point, and there is no reason 
to disturb their finding. 

Substantial justice has been done between the parties, and it is 
vain to consider what would hâve reBulted had the faots been différent. 

The motion for new trial is overruled. 

McCormick, J., concurred. 



Adams and others v. Addington and another.* 

(Circuit Court, N. D. Texas. January, 1883.) 

1. Promissory Note — Provision for Attorney'b Feeb. 

A promissory note containing a provision to the efïect, " and in case of légal 
proceedings on this note, agrée topay 10 percent, of the amount for attorney's 
fées," is negotiable under the law-merchant. See 14 Fed. Rep. 667 et seq. 

2. DlSCONTOTUANCE. 

Plaintiff having sued both the indorsers and the makers of a promissory note, 
had thy right to discontinue the action as to the indorsers, although the de- 
fendant had set up certain equities as existing between them and the in- 
dorsers. 

On Application for Leave to File a Motion for a New Trial. 

This suit was instituted against J. P. and Z. T. Addington, as the 
makers, and Mulhall & Scaling, as the indorsers, on a promissory 
note, of which the following is a copy : 

" Gainesville, Texas, November 8, 1880. 

" Seven months after date , or either of us, promise to pay to Mulhall & 

Scaling, or order, ten thousand eight hundred and ninety-one 67-100 dollars, 
at the oiliee of Putman, Chambers & Co., in Gainesville, Texas, for value re- 
ceived, with interest at the rate, of 1 per cent, per month after maturity until 

*Reportcd by Joseph P Hornor, Esq., ortlie New Orléans bar. 
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pald, and in case of légal proeeedings on this note, agrée to pay ,10 per cent, 
of the amount for attorney's fées. 

fSigned] " .T. P. Addington. 

•'$10,891.67. " Z. T. Addington. 

Indorsed: "Mulhall & Soaling." 

Upon the trial of the case it was shown hy the testimony of the 
makerS' that the note was executed for the purpose of being nego- 
tiated at the bank in Gainesville, and that the negotiation failed be- 
cause the makers could not or would not give indorsers satisfactqry 
to the bank. The court permitted the plaintiffs to discontinue the 
suit as to the indorsers, without préjudice to any of the rights or 
equities between the makers and indorsers. Judgment was rendered 
in favor of the plaintifs, against the makers of the note, for the 
amount, principal, interest, and 10 per cent, of the principal for at- 
torney's fées. 

The défendants moved for a new trial upon the grounds — First, 
that the note, by reason of the stipulations contained in it to pay at- 
torney's fées in the event that it is sued upon, renders the same non- 
negotiable; second, the court erred in permitting plaintiffs to discon- 
tinue as to Mulhall & Scaling, the indorsers. 

W. L. Crawford, M. L. Crawford, and L. F. Smith, for plaintiffs. 

S. Robertson and G. L. Potter, for défendants. 

Pardee, J. The note sued on was made in Texas, and was made 
payable in Texas. In that state it is a valid contract, and its stip- 
ulations can be enforced in the courts. Miner v. Paris Ex. Bank, 53 
Tex. 559; Roberts v. Palmore, 41 Tex. 617. Therefore ail questions 
of usury, public poliey, costs, and penalties are eliminated from this 
case, and no point is left for discussion, save the question of the 
negotiability of the note. And this last question is one arising under 
the law-merchant, where the courts of the United States are not 
bound by the décisions of the local courts under local statutes, but 
rather by the gênerai principles of the commercial law. As shown by 
the note of Mr. Adelbert Hamilton to the case of Merchants' Nat. 
Bank v. Sevier, 14 Fed. Eep. 662, the weight of authority is in favor 
of the negotiability of instruments containing stipulations similar to 
those contained in the one hère sued on. And, on principle, why 
should such instruments not be negotiable ? The amount to be paid 
at maturity is fixed and certain. 

As to what amount iB to be paid in case of dishonor, and after 
maturity, there may be uncertainty, depending upon contingencies. 
Is not the same true of every promissory note negotiable by the law- 
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mercbant? The simplest one in form will carry with ît an obligation 
to pay protest fées and interest in case of dishonor. The protest feea 
are contingent upon protest being made, and upon the number of 
indorsers notified. The interest payable is contingent upon time. 

Bills of exchange, which, in the matter of certainty of amount, 
stand upon the précise footing of promissory notes, carry with them 
an implied contract in case of dishonor to pay notarial expansés and 
interest, (and in case of foreign bills payable abroad,) re-exchange 
and expenses besides. That makers of promissory notes may make 
stipulations affecting their liability and. the remédies to be taken 
against them in case of dishonor, and af ter maturity, without destroy- 
ing the negotiable character of the notes, seems to be well settled. 
A note in the usual form to which is added, "Waiving right of appeal 
and of ail valuation and exemption laws," is negotiable. Zimmerman 
v. Anderson, 67 Pa. 421; WooUen v. Ulrich, 64 Ind. 120. So is one 
with a power of attorney to confess judgment attached. Ùsborn v. 
Hawley, 19 Ohio, 130; Cushmanv. Welsh, 19 Ohio St. 536; Kirk v. Iris. 
Go. 39 Wis. 138. So is one directing the appropriation of the pro- 
ceeds of the note. Treat v. Cooper, 22 Me. 203. Likewise a stipu- 
lation may be made that no interest shall accrue prior to a certain 
date. Helmer v. Krolick, 36 Mich. 371. Or, if not paid at maturity, 
the note shall bear interest at an increased rate. Houghton v. Francis, 
29 111. 244; Towne v. Rice, 122 Mass. 67; Parker v. PlymeU, 23 
Kan. 402. 

In Towne v. Rice, supra, a note in the tenus following was held to 
be negotiable : 

••«11,520.42. Boston, July 1, 1878. 

" Four months af ter date we promise to pay to Louis Eice, receiver, or order, 
eleven thousand flve hundred twenty and 42-100 dollars, for value received, 
with interest at the rate of 2 per cent, per month after due, having deposited 
with the holders as collatéral security, with authority to sell the satne at the 
brokers' board, or at public or private sale, at his option, on the non-perform- 
ance of this promise, and without notice, (23) twenty-three receiver's certifl- 
cates of indebtedness, $1,000 each, of the AJabama & Chattanooga Bailroad." 

In Arnold v. Rock River V. U. R. Go. 5 Duer, 207, in addition to 
above, the noté provided that a person, not the promisee, should hold 
and sell the collatéral security, and this stipulation in addition : 

"And in case the proceeds thereof, after paying the principal and interest 
thereon with ail expenses of sale, shall be insufflcient, we hold onrselves 
bound to pay the balance on demand ;" and this note was held negotiable. 



92 FEDERAL REPORTES. 

In ail the foregoing instances of notes and bills of exchange, the 
amount to be paid at maturity was certain; the collatéral or addi- 
tional contract, embodied in the instrument or supplied by the law, 
relating solely to the amount promised to be paid, and in the contin- 
gency of dishonor, and expenses thereby incurred. Now, if negotiable 
instruments may carry with them, either as'"ballast" or "baggage," 
a collatéral contract in case of dishonor to pay reduced or increased 
interest, to waive delays and homestead exemptions, to confess judg- 
ment, to appropriate the proceeds, to sell collatéral securities, to pay 
(in cases of bills) re-exchange and expenses, ail without losing their 
negotiable character, there is no principle founded in reason which 
shall déclare a promissory note to be not negotiable because it con- 
tains a collatéral contract that in case of dishonor the maker shall 
pay the expenses directly resulting from his own miscarriage or de- 
fault. 

It seems to me, both on principle and authority, we properly ruled 
on the trial of this case that the note sued on was negotiable. If 
the note was negotiable the plaintiffs, who are innocent holders, may 
enforce the stipulation for attorneys fées against the maker. Hub- 
bard v. Harrison, 38 Ind. 3.23; British Bank v. Ellis, 6 Sawy. 97; 
[S. C. 2 Fed. Eep. 44;] Daniell, Neg. Inst. § 62; and see Miner v. 
Bank, 53 Tex. 559. 

The remaining question in this case is whether the court ruled cor- 
rectly on the right of plaintiffs, prior to the trial, to discontinue 
against indorsers who' were not necessary parties défendant to the 
suit. 

The question arises under the Texas practioe, (article 1259, Eev. 
Code,) to the effect : 

"The court may permit the plaintifE to discontinue his suit as to one or 
more of several défendants who may hâve been served with proeess, or who 
may hâve answered when such discontinuance would not operate to the préj- 
udice of the other défendants." 

It is claimed that défendants had made an issue with the indorsers 
of the note as to fraud in obtaining possession of the same, thereby 
making.the indorsers primarily liable, remittiug défendants to the 
position of sureties, and, under the articles 3662 to 3668 of the Texas 
Code, défendants had the right to litigate that issue in the suit, 
brought by plaintiffs against botb makers and indorsers. 

It is conceded that plaintiffs need nut hâve sued the indorsers, but 
having done so it is urged that they must now stand by and await 
indefinite litigation in no wise affecting them or their interests. The 
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position of the parties as makers, indorsers, and holders of negotia- 
ble paper cannot be affected in this court by the Texas statutes in 
relation to principal and surety. 

Under the law-merchant, which in this court contrôla the Iiabili- 
ties of the parties, the Addingtons stand to the plaintiffs in the posi- 
tion of principals in the note sued on, and the plaintiffs ought not, 
against their consent, be dragged off into a litigation to détermine the 
fraud between the makers and indorsers. The discontinuance does 
not interfère with the rights of the défendants to pursue the in- 
dorsers who may hâve defrauded them, and therefore I do not think 
that legally it operated to their préjudice. And I -understand this 
ruling to be in accord with the practice in the state courts, as de- 
clared by the suprême court of the state. See Shipman v. Allée, 29 
Tex. 20; Cook v. Phillips, 18 Tex. 31; Austin v. Jordan, 5 Tes. 130; 
Dean v. Duffield, 8 Tex. 237; Horton v. Wheeler, 17 Tex. 55. Thèse 
cases déclare the rule — 

"That where a défendant need not hâve been joined, and the liability of the 
défendants is such that an action can be maintained against tbe others with- 
out joining him, the plaintiff may enter a nolle prosequi as to such défendant, 
and hâve his judgnient against the others." 

For ail the foregoing reasons the application for leave to file a 
motion for a new trial is denied. 



Castro v. De Uriartb. 

(District Court, 8. D. New York. March 30, 1883.) 

1. Extradition— Warrant of Arrest— Description op Offense. 

In a warrant of arrest in extradition proceedings the offense or accusation 
need be described in gênerai terms only, such as are used in the statute or 
treaty. 

2. Bame— Preliminary Mandate. 

A preliminary mandate from the executive is not essential to jurisdiction in 
such pro.ceedings, unless made obiigatory by the treaty. 

3. Same— Inter-Spanish Treaty. 

In the convention with Spain, the provision that it shall be compétent for th» 
demanding government to obtain a mandate or preliminary warrant, is permis- 
sive only, and not obiigatory ; .the demanding government may, at its option, 
proceed, under section 5270 of the Revised Statutes, without a preliminary 
mandate, or may demand it under the provisions of the treaty. 

4. Tbeaty — Construction. 

The construction of treaties adopted by the executive department should be 
followed when not répugnant to the language or purpose of the treaty. 
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5. Malicious Prosecution— Essential Eléments of Offense. 

In an action for malicious prosecution both malice and the want of probable 
cause must co-exist to render the défendant liable. 

6. Same— Verdict. 

Where there is no dispute as to the facts, nor any reasonable doubt concern- 
ing the inf erences to be drawn from them in respect to want of malice and the 
want of probable cause, it is the duty of the court to direct a verdict for the 
défendant. 

7. Same — Feobable Cause. 

The défendant, the consul gênerai of Spain, was ordered by telegram, from 
Havana, to procure the extradition of the plaintiff for forgery, the accused hav- 
ing just arrived from Havana, and it being feared he would départ for Canada. 
Beld, that the only reasonable and probable inference concerning the date of 
the forgery wa's that it was since the treaty of 1877 ; and it being conceded 
that there was no express malice, hdd, that the consul had probable cause for 
assigning the date of the forgery as within the treaty period, and that the ver- 
dict was, therefore, rightly directed in his favor, 

At Law. 

Carpentcr & Mosher, for plaintiff. 

Sidney Webster, for défendant. 

Beown, J. This is a motion for a new trial, made by the plaintiff, 
for alleged error of the court in directing a verdict for the défendant. 
The action was brought against the défendant, the consul gênerai of 
Spain, for false imprisonment and malicious prosecution in extradition 
proceedings, upon the complaint of the défendant, in which the plaintiff 
was arrested and brought before a commissioner onOctober 2, 1881, and 
subsequently discharged for the reason that the offense of forgery for 
which he was arrested, was committed, as it subsequently appeared, 
before the ratification of the treaty with Spain. 12 Fed. Eep. 250. 

Upon the trial there was no substantial dispute in regard to the 
facts. The plaintiff was a stranger to the défendant, and the action 
of the latter was wholly in an officiai capacity, and under orders 
from his government. The facts clearly négative any express malice. 
The plaintiff himself , in his testimony, stated that he did not believe 
there was any malice on the part of the défendant. 

The court ruled (1) that the warrant was sufficient on its face to 
authorize the arrest of the accused; (2) that, upon the undisputed 
facts, the défendant had probable cause for the proceedings, and was 
not chargeable with malice, and, on that ground, directed a verdict. 
Exceptions were duly taken to both of thèse rulings, upon which the 
motion for a new trial is now made. 

1. It is contended that the warrant under which the plaintiff was 
arrested was void, because it did not show "what act or instrument 
the plaintiff was charged with forging or falsifying." Article 2 of 
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the convention with Spain, January 5, 1877, provides that "per- 
sons shall be delivered up who shall hâve been oharged with or con- 
victed of any of the following crimes :" "Subdivision 9, forgery or the 
utterance of forged papers;" subdivision 10, "the forgery or falsifica- 
tion of the officiai acts of the government or public authority, includ- 
ing courts of justice, or the uttering or fraudulent use of any of the 
same." The warrant in this case recited that the plaintif! had been 
charged "with having, in the kingdom of Spain and in its jurisdiction, 
to-wit, at Havana, Island of Cuba, on or about the twenty-fifth day 
of September, 1881, committed the crime of forgery by forging an of- 
ficiai document, or falsification of the officiai acts of the government 
of Spain, or public authorjty." 
In the Case of Macdonnell, 11 Blatchf. 79, 88, the circuit judge says: 

" The description of the offense might, in my opinion, for ail purposes pf 
insertion in the warrant of arrest, hâve followed the words of the treaty. 

* * * This is ail that is essential to jurisdiction of the aubject-matter. 
It is not necessary that the particulars required to be proved in order to es- 
tablish the offense mentioned in the treatyshould be specifled in the warrant. 

* * * The warrant, reciting other jurïsdictional facts, déclares that on com- 
plaint to the offlcer ' forgery ' is charged, etc. If there were no other détail 
or spécification, I should hold that, for ail the purposes of the warrant of ar- 
rest, this was sufficient." 

At common law it was not necessary to recite the accusation in the 
warrant. Under the Eevised Statutes of New York, vol. 2, p. *706, § 3, 
and Code Crim. Proc. §§ 151, 152, the warrant must state the accu- 
sation, offense, or crime; but it is Bufficient to state it by its statu- 
tory désignation without further particulars. Payne y. Barnes, 5 Barb. 
465; Atchinson v. Spencer, 9 "Wend. 62; People v. Donohue, 84 N. Y. 
438. The description of the offense in this warrant conforms to the 
reqnirements of the treaty and to the practice in the state of New 
York, and such a warrant cannot, upon the above authorities, be held 
void upon its face. See, to the same efïect, the very interesting, late 
Case of Terraz, 4 Exch. Div. 63. 

2. It is further contended that the warrant of arrest was void both 
because no preliminary mandate had been obtained from the execu- 
tive authorizing the extradition proceedings, and because the war- 
rant did not set. forth any such preliminary mandate. 

In the Case of Farez, 7 Blatchf. 34, 46, it is said that where such a 
preliminary mandate "is made a prerequisite by the treaty," it should 
be set forth upon the face of the warrant. In my opinion this treaty 
does not make such a warrant a prerequisite. 
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In the earlier cases in this district it was held, following the opin- 
ion of Nelson, J., in Ex parte Kaine, 3 Blatchf. 1, that a preliminary 
mandate .from the executive was in ail cases necessary to authorize 
a commissioner to entertain the proceedings, whether the treaty con- 
tained any référence to such a preliminary mandate or not. This 
was questioned by Woodruff, G. J., in the Case of Macdonnell, 11 
Blatchf. 79, 83; and in the Case of Hermann Thomas, 12 Blatchf. 370, 
379, the circuit and district judges in this district concurred that no 
such preliminary mandate was necessary, "except where made so by 
the treaty." In that case the proceedings were instituted under the 
treaty with Ba varia, which, like the treaty with Great Britain, makes 
no allusion to any preliminary mandate of the executive. See, also, 
In re KeÙey, 2 Low. 339. 

Article 11 of the convention with Spain déclares that "réquisitions 
for the surrender of fugitives from justice shall be made by the re- 
spective diplomatie agentB of the contracting parties," or, in their 
absence, by its "superior consular officers." It next provides, that — 

" It shall be compétent for such représentatives or such superior consular 
officers to ask and obtain a mandate or preliminary warrant of arrest for the 
person whose surrender is sought, wJiereupon the judges and magistrates of 
the two governments shall, respectively, hâve power and authority, upon eom- 
plaint made under oath, to issue a warrant for the appréhension of the person 
charged, in order that he or she may be brought before such judge or magis- 
trate, that the évidence of criminality may be heard and considered ; and if, on 
such hearing, the évidence be deemed sufficient to suatain the charge, it shall be 
the duty of the examining judge or magistrate to certify the same to the proper 
executive authority, that a warrant may issue for the surrender of the fugitive." 

The "réquisition for surrender" above provided for is manifestly 
the application for the final warrant for the surrender of the fugitive, 
which can only be executed by the executive authority, after the judi- 
cial examination. That réquisition is wholly différent from the "man- 
date or preliminary warrant of arrest," which it is also "compétent 
to ask, and obtain," at the outset; and while it is thus compétent 
to ask for such a preliminary warrant, the language of this section of 
the treaty is plainly permissive, and not necessarily obligatory, if 
other means are provided by law for obtaining a judicial investiga- 
tion, preliminary to final surrender. Such means are plainly pro- 
vided by section 5270 of the Eevised Statutes, embodying the act of 
August 12, 1848, (9 St. at Large, 302.) This section provides that — 

" Whenever there is a treaty or convention for extradition," etc., " any jus- 
tice, commissioner," etc., " may, upon complaint ruade under oath, charging 
any person found vvithin the limita of any state, district, or territory with 
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having committed within the jurisdiction of any such foreign government 
any of the crimes provided for by such treaty or convention, issue nia war- 
rant for the appréhension of the person so charged, that he may be brought 
before such justice or commissioner, to the end that the évidence of crimi- 
nality may be heard and considered. If, on such hearing, he deems the évi- 
dence sufflcient to sustain the charge * * * he shall certify the same to 
the secretary of state, that a warrant may issue upon the réquisition of 
the proper authorities of such foreign government for the surrender of such 
person, according to the stipulations of the treaty or convention, and he shall 
issue his warrant for the commitment of the person so charged to the proper 
jail, there to remain until such surrender shall be made." 

The treaty with Spain was made on January 5, 1877, subsé- 
quent to the Revised Statutes; but section 5270 is evidently intended 
to apply to treaties that might thereafter be made, as well as to treaties 
then existing. It was so held in the Case of Van Hoven, 4 Dill. 411, 
414; and the act of August 12, 1848, which was substantialJy the 
same as section 5270, expressly declared that thèse provisions are to 
be applied "in ail cases in which there now exists, or hereafter may 
exist, any treaty or convention for extradition." 

Treaties duly ratified under the constitution (article 6) are doubt- 
less a part of the suprême law of the land, and their stipulations and 
obligations will not be deemed annulled by acts of mère gênerai lég- 
islation which can be reasonably construed otherwise. The Chero- 
kee Tobacco, 11 Wall. 616, 623; Taylor v.Morton, 2 Curt.454; Ropes 
v. Clinch, 8 Blatchf. 304, 309. But the mère fact that a treaty pro- 
vides a mode of oarrying out its provisions, in the absence of législa- 
tion, cannot make it incompétent for congress to pass laws in aid of 
the treaty, and, in order to facilitate the extradition of criminals, to 
dispense with a part of those preliminaries which otherwise it might 
be necessary for the foreign government to resort to. The procédure 
indicated by section 5270, above quoted, is in substance identical with 
that contemplated by the treaty with Spain, except that it dispenses 
with any preliminary executive warrant. Had there been no law of 
congress upon the subject, such an executive warrant would hâve 
been necessary in order to authorize the magistrates toproceed; but, 
inasmuch as the law of this country expressly authorizes the magis- 
trates to proceed, "whenever there is a treaty or convention for ex- 
tradition," without référence to any preliminary executive warrant, 
such a warrant seems to me clearly unnecessary, if the demanding 
government chooses to avail itself of the law existing outside of the 
treaty, and proceed without the preliminary mandate 
v.l6,no.l — 7 
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This construction of the treaty has been adopted by the executive 
department. In an officiai letter from Mr. Frelinghuysen, secretary 
of state, tothe Spanish minister, bearing date May 23, 1882, after 
referring to section 5270, Rev. St., above quoted, it is said: 

" This provision of the statutes of the United States is deemed by this gov- 
erntnent to be in aid of the provisions of the convention ; and the provisions of 
article 11 of the convention are held to be directory only. Under thèse cir- 
cumstances the warrant of authorization from the secretary of state ia not 
considered as indispensable. . It may often happen that an instant arrest is 
expédient in order to secure the accused fugitive for examination into his 
criminality ; and in such emergencie3 the delay incident to procuring the war- 
rant of authorization from this départaient might defeat the purposes of jus- 
tice. The personal rights, moreover, of the accused are secured by the provis- 
ions of the convention,, no, less than by those of the statute, inasmuch as he 
can only be surrendered on satisfaetory évidence of his criminality." 

While the construction whieh maybe placed by the executive dé- 
partaient upon laws or treaties. is not necessarily binding upon the 
judieiary, yet where its construction is not répugnant either to their 
letter or obvious intent, and, as in this case, is sustained by such 
manifest considérations of conyenienee and expediency, it should be 
adopted without hésitation,., This construction is not répugnant to 
the language of this treaty. The preliminary warrant is permissive 
only. It is not made obligatory, It is not, in the language of this 
court in the Case of,Farez t "made a prerequisite by the treaty." Con- 
gress might haye provided by law, in the absence of any treaty, for 
an examination of offenders charged with committing crimes in for- 
eign countries, and for their surrender if satisfatory évidence of guilt 
appeared. A person arrested under such a law could not be heard 
to complain that there was no treaty requiring his surrender, or, if 
the statute were followed, that his arrest was illégal. Congress has, 
in fact, provided that "whenever there is a treaty or convention for 
extradition," certain proceedings may be had. And this law is with- 
out regard to the particular provisions of the various treaties, and 
requires no previous executive mandate. The proceeding in this case 
was in strict accordance with this law of congress ; and a proceeding 
which in ail respects follows that law and ail its conditions cannot 
be void so as to serve as the basis of an action for false imprison- 
ment. Nor can it be said that this construction would make whoily 
useless the terms of a treaty allowing an application for a prelimi- 
nary mandate. In the first place there may be no gênerai law of 
Spain providing for any course of procédure outside of the' treaty 
stipulations; and as this convention relates to both countries alike, 
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it may hâve been necessary then, and may be still, in ail cases of 
applications by our government for. the surrender of criminals by 
Spain, to obtain such a preliminary warrant, in order to authorize 
the magistrates of that country to proceed with a judicial investiga- 
tion. Or, again, cases may arise of such a political character that it 
may be expédient and désirable that the demanding government, upon 
présentation of the facts, should obtain from the executive an immé- 
diate considération and décision of the question involved in the sur- 
render claimed, without the delay or publicity incident to a previous 
judicial examination; and in such 'a case it is still at the option of 
the demanding government to require a preliminary warrant and thus 
obtain the ruling of the executive at once. 

In effeet, under our law, two proceedings are available to the de- 
manding government ; — one, according to the provisions of the treaty 
alone ; and the other under the Eevised Statutes as well ; and so long 
as the provisions of neither are répugnant to the other, as in this 
case they are not, it is at the option of the demanding government 
to pursue either. But even if it were held that to authorize the final 
surrender of the accused ail the provisions of the treaty should be 
literally followed, I do not see how, in an action for false imprison- 
ment, the proceeding on the warrant of arrest can be held void, when 
it is expressly authorized by a valid law of congress, and exactly fol- 
lows the provisions of the statute. This objection, therefore, should be 
overruled. 

3. It is further urged that the court erred in not submitting to the 
jury the question of probable cause, on the part of the défendant, in 
instituting the proceedings before the commissioner. 

On the twenty-ninth of September the défendant, as consul gênerai, 
received from the Spanish minister an order to procure the arrest of 
the plaintiff in extradition proceedings, who, it appeared from the 
telegram from Havana on that day, had sailed from Cuba for New 
York on the 27th. The consul thereupon applied to the commissioner, 
and was told that more definite and spécifie charges were necessary. 
Being directed by the Spanish minister to communicate directly with 
the captain gênerai of Cuba, the défendant telegraphed for the par- 
ticulars of the offense. 

On the second of October the défendant received in reply a fur- 
ther telegram, stating that the crime of Castro was obtaining moneys 
under false pretense, deceit, imposition, and falsification of public 
documents. In the meantime Castro had arrived, had been traced 
to Sixteenth street in this city, and it was feared would départ to 
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Canada. The information by telegram was sumcient, except in fix- 
ing the date of the offense. 

The treaty provided thatit shôuld not apply to any offense eommit- 
ted before its date, that is, 1877. In this exigency, the défendant, 
being informed by the commissioner that the précise date of the of- 
fense was immaterial, provided that it were within the period of the 
treaty, it was considered under the telegram for extradition that the 
offense was undoubtedly committed within the treaty period, and 
probably about the time of his esoape ; and the complaint was ac- 
cordingly . written out upon. information and belief, stating that the 
time-of the offense was on or about September 25, 1881. 

Upon the warrant issued upon this complaint the plaintiff was ar- 
rested and brought before the commissioner the following moming, 
allowed to go on his own paroi upon his statement that the offense 
alleged was prior to the treaty, and this. being verified by telegrams 
in answer to further inquiries, ne was upon the following day dis- 
charged. 

Upon thèse facts there was no dispute, nor was it claimed that the 
conBul gênerai was actuated by any motives other than the proper 
performance of an officiai duty, under the orders received, to procure 
the extradition of the plaintiff. It appeared upon the trial that the 
plaintiff had been recently indicted upon this charge of forgery, which 
had only been discovered in 1880 ; that he had given bail for his ap- 
pearance before the proper magistrate in Havana, which he had for- 
feited by his departure to this country. Under the orders which the 
consul gênerai had received from the Spanish minister, it was his 
duty, under heavy penalties to his own government, to act with dil- 
igence. 

The only questions on this branoh of the case were whether the 
défendant was legally chargeable with malice, and whether, under 
the circumstances, he had probable cause for charging the offense 
within the treaty period. To sustain the count for malicious prose- 
cution, both malice and the want of probable cause must co-exist. It 
seemed to me at the trial, and it seems to me still, that under the 
undisputed facts there is but one possible answer to both questions, 
and that is that there was no malice, and that the défendant was 
warranted in assuming, and was bound to assume, under the circum- 
stances, where immédiate action on his part was demanded, that the 
offense for which he was required to procure extradition was committed 
within the period of the treaty; that under such instructions and 
such telegrams, not only was this probable, but the contrary was 
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highly improbable; and that hàd he suffered the aecused to escape 
through a failure to proceed upon the possible but improbable contin- 
gency that the date of the offense was prior to the treaty, he would 
hâve been justly subject to the charge of négligence of officiai duty 
had the crime been committed within the treaty peripd. As that was 
the only reasonable inference under the circumstances, the complaint 
was not without probable cause, as it was also without malice. 

In the case of Stewart v. Sonneborn, 98 U. S. 187, the court quote 
with approval the language used in Sutton v. Johnstone, 1 Term R. 
493 : "The question of probable cause is a mixed question of law and 
of fact. Whether the circumstances alleged to show it probable are 
true, and existed, is a matter of fact; but whether, supposing them to 
be true, they amount to a probable cause, is a question of law." And, 
say the court: "This is the doctrine generally adopted. It is there- 
fore, generally, the duty of the court, when évidence has been given to 
prove or disprove the existence of probable cause, to submit to the 
jury its credibility, and what facts it proves, with instructions that 
the facts found amount to proof of probable cause, or that they do 
not." See, also, Heyne v. Blair, 62 N. Y. 19. 

On this branch of the case there were no facts in dispute, nor, as 
it seems to me, any rational dôubt in regard to the inference to be 
drawn from them, namely, that there was no malice nor want of 
probable cause in the proceeding of the défendant ; and it was, there- 
fore, the duty of the court to direct a verdict in his favor. Commis- 
sioners v. Clark, 94 U. S. 278, 284. 

The motion for a new trial should be denied, with costs. 



United States v. Stevens and others. 

(Circuit Court, W. D. Tennessee. April 24, 1883.) 

Criminal Law — Scire Facias — Bail.— Surrender — Dischargb of Surbties 
— Exonération— Entky on Bailpiece— Evidence— Ret. St. } 1018. 

Section 1018 of the Revision preseribes a statutory rule of évidence by which 
the surrender of the principal by the sureties in bail must be made known to 
the court, and under it paroi évidence of the surrender and discharge is inad- 
missible. It is the fault of the surety not to see that the judge, commissioner, 
or other offlcer taking the surrender and granting the discharge makes the 
proper entry on the bailpiece, and without such entry there can be no défense 
to a scire facias upon the forfeiture. 
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2. Same— Entry oit ExoNEEATijn at tue Tbial— Pkactice. 

But in a proper case, to prevent the faillira of justice, the court may, on 
motion, at the trial of the aeire faeias, permit the aconeratui to be then and 
there entered according to the statute, if the party be in actual custody, or if, 
on the facts of the case, the court, in the exercise of a sound discrétion, shouid 
grant that relief. 

Scire Faeias oii Bail-bond. 

The principal défendant, E. P. Stevens, was indicted at the uc- 
tober term, 1881, with others for a conspiraey to pass counterfeit 
money, and the usual writ of capias issued for his arrest, returnable to 
the April term, 1882, under which said-Stevens was arrested on Mardi 
6, 1882, by the marshal, and taken bef ore one of the circuit court com. 
missioners, when he gave bond in the pénal sum of $1,000, with the 
other défendants herein as his sureties; after which the défendant 
Stevens was discharged from arrest. The condition of the bond was 
that the principal défendant shouid appear, etc., on the fourth Mon- 
day of April, 1882, and continue in attendance fromday to day until 
discharged, and abide the décision of the court in the premises. The 
record shows that the bond was filed with the return of the capias on 
the first day of the term, April 24, 1882. On April 26th, following, 
the défendant StevenB not appearing, his sureties were called to pro- 
duce him, their defaults entered, and a judgment nisi was rendered 
in favor of the United States for the penalty of the bond, and the 
usual writ of scire faeias duly issued, and was returned by the mar- 
shal executed in full. 

To this writ of scire faeias the sureties plead that subséquent to 
their undertaking on the bond mentioned in said scire faeias, to-wit, 
on Marcb. 13, 1882, they, as bail for the said E. P. Stevens upon 
said bond, did arrest and deliver to * * * the deputy marshal 
* ■ * * the said Stevens before W. L. Carter, Jr., one of the circuit 
court commissioners, and requested the said commissioner to com- 
mit the said Stevens to the custody of the marshal or other proper 
officer for safe-keeping, and to discharge thèse défendants from ail 
liability by reason of their undertaking on said bond ; and the said 
commissioner did then and there, etc., commit the said Stevens to 
the custody of the marshal, and the marshal, by his deputy, did then 
and there receive and take into custody the body of the said Stevens, 
and him did safely keep until March 15, 1882, on which day the said 
Stevens gave bond, with other sureties than thèse défendants, for his 
appearance before this court at its April term, 1882; and upon said 
last-namad bond the said E. P. Stevens was discharged and released 
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froru custody by the said marshal; ail of which thèse défendants are 
ready to verify, wherefore they pray judgment, etc. 

To this plea is filed a gênerai demurrer by the district attornèy for 
the plaintifïs. 

J, B. Clough, AsBt. U. S. Atty., for the United States. 

W. L. Carter, Jr., for défendant sureties. 

Hammond, J. Section 1018 of the Eevised Statutes of the United 
States, under the provisions ôf which thèse défendant sureties sought 
to surrender their principal and relieve themselvés from further lia- 
bility as bis bail, provides that — 

«Any party charged with a criminal offense and admitfced to bail, may, in 
vacation, bë arrësted by his bail and delivered to the marshal or his deputy, 
tSefore any judge or other officerhavingpowerto commit for such offense; and 
at the request of such bail the judge or other offlcer shall recommit the party 
so arrested to the custody of the marshal, and indarse on. the reeognizance or 
certifiée copy thereof the discharge and exoneratur of such bail; and the 
party so committed shall therefrom be held in custody until discharged by due 
course of law." 1 ; : ' 

It will be noticed that the plea does not aver that such discharge 
and exoneratur were indorsed on the bail-bond, or a copy of it, and 
the demurrer raises the question wh.etb.er, without the indorsement 
thereof or some record entry of the facts, the bail were in law dis- 
charged, the argument being that the liability of the bail can only be 
determined by the record. 

By the common law and under the earlier English statutes bail 
could not surrender their principal and be exonerated from liability 
on their undertaking during vacation, but only during the term, when 
such surrender, either by the bail or of the défendant voluntarily, was 
duly entered upon the record of the court, and accordingly it was 
said : 

"If the bail plead a render of the principal, they must conclude their plea 
prout patet per reoordum; for this is not to be tried per pais, but by the rec- 
ord." 1 Bac. Ab. 218, " Bail, T>." So, also, " if the principal surrenders him- 
self in court in exonerationem manucaptoris, this ought to be entered of rec- 
ord." 3 Viner, Abr. 444, "Bail, C 7." And "in scire fadas against the bail, 
he pleaded that the principal reddidit se; and it was ruled a good plea, and 
thatit shall be tried by the record." Id. 493, Z 9. And also " if the défend- 
ant reddidit se in discharge of his bail, the bailpiece should be marked ; other-' 
wise the plaintiff may proceed against tbe bail." Id. 494, Z 16. 

And in discussing the ancient common law on this subject, the 
same quaint and learned author relates the followïng case directly in 
point: 
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"A. sued B. in three actions and lie gave bail to each action. The plaintift- 
recovered in ail, and then the défendant rendered himself, and one of the bail 
entered an exoiieratur on the bailpiece, but the rest did not. Per Curia : The 
render is a discharge inposse as to ail, but not complète and actual as to ail 
till an exoneratur is entered upon ail." Id. Z 17. 

And in a note to the digest of this case it is said : 

"It is the practice of the court that the bail are not discharged with- 
out entering an exoneratur on the bailpiece. * * * But if the bail sur- 
rendered the principal fairly, though not strictly regular, they ought to be 
favored and are indulged by the court," etc. Id. 

At common law, therefpire, a défense to an action on the bail-bond 
by way of surrender could only be established by showing from the 
record that such surrender had been made either of the principal him- 
self voluntarily, or by his Bureties ; and the record enfcry of the fact, 
whether made on the bailpiece filed in court or otherwise properly 
noted, was styled "the discharge and exoneratur" of the bail. 

In most if net ail the states an innovation has been made on the 
common law in this regard by allowing such surrender to be made out 
of court and in vacation, by statutory provisions substantially similar 
to section 1018 of the Revised Statutes above quoted, and which was 
originally enacted August 8, 18é6. The Tennessee statutes on the 
subject give the bail the authority to so arrest their principal "on a 
certified copy of the undertaking, " or to delegate an agent "by a 
written authority indorsed on such copy " to make the arrest, and they 
are entitled to the aid of the sheriff "by producing a certified copy of 
the bail-bond, and in person or by agent accompanying said officer to 
receive the person arrested," and the sheriff is obligedto "return the 
copy of the bail-bond with an indorsement of his action." Tenn. 
Code, §§ 5172-5175. And the exact point of law made by the de- 
murrer hère is whether our statute (section 1018) has changed the 
commmon-law rule as to the necessity of record évidence of the fact 
where such a surrender is pleaded. The words of the statute are, 
"and at the request of such bail the judge or other officer shall * * * 
indorse on the recognizance, or certified copy thereof, the discharge 
and exoneratur of such bail." The only possible object of tins clause 
of the statute is to provide proper and légal évidence of the fact of 
such discharge out of court on a surrender made under the provisions 
of this enactment, previous to the date of which it could not hâve been 
bo done; nor does this statute provide any substantially-different 
rnethod or mode of proof than that previously and now existing at 
common law, when the surrender is made in court. So far as the 
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power of the bail to arrest their principal is concerned, the statuie 
gives no new right that has not always existed; and this power of the 
sureties over their principal is of the very essence of the undertaking 
by bail. 

In Taylor v. Taintor, 16 Wall. 366, the suprême court, in discussing 
this power, says : 

" Wlien bail is given, the principal is regarded as delivered to the custody ot 
his sureties. Their dorainion is a continuance of the original imprisonment. 
Whenever they choose to do so they may seize him and deliver Mm «p in their 
discharge; and if that cannot be done at once, they may imprison him until it 
can be done. * * * The seizure is not made by virtue of new process. 
None is needed. It is likened to the rearrest by the sheriff of an escaping 
prisoner." . 

The same principie is curiously expressed in 6 Mod. 231, Anon., 
in the following language : 

" The bail hâve their principal on a string, and may pull the atring when- 
ever they please and render him in their discharge; they may take him up even 
upon Sunday, and confine him till the next day, and then render him, for the 
entry in this court is traditur in ballium, etc., and the doing it on Sunday is 
no service of process." 

See also, State v. Edwards, 4 Humph. 326; Com. v. Brickett, 8 
Pick. 137; U. S. v.Bishop, 8 Yeates, 37; Parker v. Bidwett, 3 Conn. 
84; Devine v. State, 5 Sneed, 623; Johnson v. Tompkins, 1 Baldw. 
571, 578 ; Nicolls v. Ingersoll, 7 Johns. 146, 152. 

In the last case it is said, in the opinion of the court, that — 

"The power of taking and surrendering is not exercised under âny judicial 
process, but results from the nature of the undertaking by the bail. The bail- 
pièce is not process, nor anything in the nature of it; it is merely a record or 
mémorial of the delivery of the principal to his bail, on security given." 

The very nature of a proceeding by scirefacias is essentially of a rec- 
ord character. The writ is founded upon a record, and recites noth- 
ing that is not of record in a court of justice, (State v. Robinson, 8 
Yerg. 370 ; State Bank v. Vance's Adm'r, 9 Yerg. 472 ; Nicholson v. 
Patterson, 2 Humph. 448; Hayes v. Cartwright, 6 Lea, 143; U. S. v. 
Evans, 2 Fed. Rbp. 147, and cases therein cited at page 150 ; Pugh 
v. State, 2 Head, 227;) nor can the writ issue on a forfeited recog- 
nizance or bond not properly taken or filed in and for appearance to 
the court in which the scirefacias proceeding is had, (State v.Gassa- 
way, 11 Humph. 203; State v. Arledge, 2 Sneed, 229;) nor can the 
sci.fa. contain matters not of record, and it must pursne the record 
in ail material matters, (Scott v. State, 1 Head, 433; State v. Grigs- 
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ley, 3 Yerg. 280; White v. State, 5 Yerg. 183; Dillingham v. U. S. 2 
Wash. C. G. 422.) , 

Such being the striotnesa with which thia action is bound to and 
made to dépend upon the record on which it is based and from which 
it dérives ail* its power and efficacy, it is with good reason that dé- 
fenses to the proceeding, such as is made hère, should, in like man- 
ner, be made to appear and be proven by the record, as was evi- 
dently the intention of congress in enacting the provision contained 
in section 1018, supra. Such a construction accords with the plain 
language of the statute, and is in full consonance with the gênerai 
law on the subject existing at the date of its original enactment. 

It iB a statutory rule of évidence, declaratory, however, of the gên- 
erai law, and founded in a wise policy, analogous to that of the stat- 
ute of frauds, that the only évidence of the discharge of the sureties 
in bail shall be the entry by compétent authority of the exoneratur on 
the record or the bailpiece, or a copy of them, as the case may be. 
And it is a sufficient reply to the very able argument of counsel for the 
défendants that the fact of death of the principal, his imprlsonment, 
or other such excuse, may be shown by paroi in défense on a proper 
plea that, as to the défense in thiB case, the statute imposes another 
rule, however it may be in those mentioned by counsel. The fact of 
the surrènder may be the essential dct, as counsel says, to effectuate 
the discharge; but the only légal évidence of it, under this statute, is 
the entry. Again, the answer to the argument that there is no fault 
of the sureties, but only of the judge or other officer receiving the sur- 
rènder to make the entry, for which the sureties should not suffer after 
a surrènder, is obvious. The fault is that of the sureties. The offi- 
cer may be at fault and négligent in failing to perform the ministerial 
duty of making the entry of the judicial act of ordering the discbarge 
of the sureties; and, possibly, under some circumstances, the officer 
may be liable to an action for such négligence if the contributory 
négligence of the surety himself be no défense. But clearly it is the 
duty of ail parties, or their attorneys, to see to it that, in ail cases, 
the clerk or other ministerial officer shall make the proper entries on 
the record authorized by the judicial judgment, andit is their fault if 
they do not give this matter their attention. The demurrer must, 
therefore, be sustained. 

On the argument of this case at the bar and in his briëf subse- 
quently filed, counsel for the défendants insista • that it is within the 
power and practice of the court to now order the exoneratur to be en- 
tered, and a formai motion for that purpose has been made ; and Le 
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argues that, tmder the circumstances of this case, said motion ought 
to be granted. The demurrer admits the facts set forth in the plea 
to be true, and from them it appears that thèse défendants did ail 
in their power to relieve themselves from further liability as bail for 
tbeir principal, except to see that the discharge and exoneratur were 
properly entered on the bailpiece; or, in other words, they omitted 
to hâve the proper légal évidence of what they had done in theprem- 
ises made as preseribed by this statute. The object of bail in a criin- 
inal case is to secure the appearance of the défendant in court to 
answer the charge there pending or to be brought agàinst him ; and 
thèse sureties, as appears by the plea, delivered their principal into 
the custody of the marshal for safe-keeping. In Ruggles v. Corey, S 
Conn. 421, the facts were almost identical with those in the case now 
under considération, and on a motion made by the sureties in a pro- 
ceeding against them after a like surrender, the court ordered the ex- 
oneratur to be then entered, using this language : 

"It is too clear to be questioned that the bail, after the commitment of lus 
principal to jail on his (the bail's) application, can never repossess himself of 
him, or release him from prison, however auxiously he may be desirous of it. 
* * * By putting the principal where he must abide the judgment ren- 
dered against him the bail is exonerated. As the principal was snrrendered 
before the bail was fixed, the reniedy by motion was undoubtedly correct." 

See also, Parker r. Bidwell, 3 Conn. 84; Strang v. Barber, 1 Johns. 
Cas. 329; Pell v. Grigg, 4 Cow. 426; Brownelow v. Forbes, 2 Johns. 
101; Merriçk v. Vaucher, 6 Term E. 50; People v. Judges, 1 Cow. 
54, in which latter case the appellate court, under a mandamus pro- 
ceeding, ordered the court below to enter the exoneratw, it having 
denied the motion made for that purpose originally. 

The earlier law writers, while they adhered,as we hâve seen, with 
great strictness in maintaining the technical rules of pleading and rec- 
ord proof in scire facias actions, yet with equal vigor do they show 
what constant care the English courts in those times exercised to 
prevent any injustice being done where good faith and an honest en- 
deavor to relieve themselves from further responsibility characterized 
the conduct of the bail in the surrender of their principal. In dis- 
cussing "bail in criminal actions," Bacon uses this language: 

"If a man's bail, who are the jailers of his own choosing, do as effectually 
secure his appearance and put him as much under the pow«r of the court as 
if he had been in the custody of the proper offlcer, they seem.to hâve ans wered 
the end of the law and to hâve doae ail that eau be rèasoiiably required of 
them." 1 Bac. Abr, 231, L. 
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And in treating of "bail in civil actions" the same author says: 
"If the principal surrenders himself or the bail render him up, this will dis- 
charge the bail and may be pleaded to the scirefaoias; but such surrender or 
render are not sufticient unless the plaintifE or his attorney hâve notice of it. 
* * * So, wliere the principal surrendered himself before the return of the 
napias, yet the plaintiff having had no notice, and there being no discharge of 
the bailpiece or exoneratur entered, and the plaintiff having proceeded to 
judgment against the bail, the court woukl not relievethem on motion. * * * 
But if tbrough want of notice he is at further charge against the bail, that 
shall not vitiate the surrender, but yet the bail shall not be delivered till they 
pay such charges." 1 Bac. Abr. 218, D. 

The same principle of leniency in such cases to be exercised by 
the fédéral courts to prevent injustice has long since existed under an 
act of congresB, now section 1020 of the United States Bevised Stat- 
utes, which provides that — 

"When any recognizance in a criminal cause, taken for or in or returnable 
to any court of the United States, is forfeited by a breach of the condition 
thereof , such court may, in ita discrétion, remit the whole or a part of the pen- 
alty whenever it appears to the court that there has been no willful defanlt 
of the party, and that a trial can notwithstanding be had in the cause, and 
that public j ustice does not otherwise require the same penalty to be enforcedA 

And the Code of Tennessee, on the same aubject, (section 5180,) 
contaihs the following enactment: 

" Af ter the liability pf the bail has become flxed by forfeiture, and before 
payaient, they may be exonerated from the liability by the surrender of the 
défendant and the payment of ail costs; but may be exonerated from ail costs 
iilso, if, in the opinion of the court, they hâve beeu in no fault." See, also, 
Tettn. Code, §§ 5181-5184. 

This is a substitute for the former mode of relief in such cases by 
bill in equity, and permits the court itself, on motion, or other appro- 
priate proceeding, to do what a court of equity would do in the case, 
"and the discrétion would be governed by substàntially the same rules, 
I should think. That thèse défendants are in some form entitled to 
the benefit of such wise provisions I cannot for a moment doubt. 
Neither of the statutes cited provide the mode in which such relief is 
to be sought from the court, — whether by plea, motion, pétition, or 
otherwise; nor hâve I found any reported case construing t liera in 
this regard.: In the présent attitude of the pleadings hère Ml justice 
may bë obtained by granting the defendant's motion for an order 
"â'iïowing the entry of the exoneratur, and judgment may then be en- 
tered for the plaintiffs for the cost of the proceeding. Thèse costs 
having accrued with no fault whatever on behalf of the United States, 
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on the forfeiture of a bail-bond filed. in the usual way on its retum- 
day, with nothing thereon or in the record to show any surrender of 
the principal, the plaintiffs should not bear the burden of costs which 
were necessarily incurred on the non-appearance and non-production 
of the défendant to answer the criminal charge pending in the court 
against him. Nor do the provisions of the Eevised Statutes, § 1020, 
above cited, in terms apply to a remission by the court of costs, the 
language being, "suc h court may remit the whole or a part of the pen- 
alty," in its discrétion. Whether the court may remit the costs as 
well as the penalty, either under a gênerai power over costs or by 
treating them as part of t'he "penalty" under the above statute, it is 
not necessary to décide; for, in this case, there should be, in my 
judgment, no remission of them. Besides, we are not proceeding hère 
to remit a forfeiture under that statute, which is only cited to show 
how far the law favors the discharge of the sureties where they hâve 
performed their duty as jailers of the accu3ed. The costs were in- 
curred by the neglect of thèse sureties to hâve their discharge and 
exoneratur properly entered on the bailpiece, and if this had been 
done no forfeiture could hâve been taken, and consequently no costs 
would hâve accrued, and they should not, therefore, be remitted, al- 
though the forfeiture may be. 

The motion to now enter the exoneratur will be granted, but upon 
the condition that the costs of the scire fadas shall be paid by the de- 
fendants, who,havingshowngood cause by this ehtry against the for- 
feiture, may hâve anorderto set it aside upon payment of, costs. So 
ordered. 



united States v. .kondeau ana otners. 

(Circuit Court, E. D. Loumana. March, 1883.) 

Dbawinq Grand Jxnrr— Number of Names in Box— 21 St. 43. 

The pleas to the indictment were, in substance, that there was, default in the 
manner of drawing the ^rand jury which found the indictment, in this : thaï 
there were at the time of the drawing tho names of but 303 persons in the box ; 
that of those persons three were inéligible, and three were dead since their 
names were placed in the box. Held, (1) that if the error was inadvertently 
made, the name of an unqualifled juror in the box, or the présence of an un- 
qualifled persoh among the jurors presentéd wlio wag not impaneied, gives no 
ground for challenge to the array, but ohly to the indMdual juror. (2) The 
effeet of death, in law, upon the jury box is that which it is upon the body of 
the county ; it is presumed to operate impartiâlly ; and a jury list legally se- 
lected could not be rendered illégal because of the occurrence of death. 

•Reported by Joseph P. Hornor, Es-;., of the New Orléans bar. 



110 FEDEEAL BEPQBTER 

On Demurrer to Pleas to thè Indictment. 

Albert H. Léonard, U. S. Atty., and Charles E. Woods, Asst. U. S. 
Atty., for the Government. 

John D. Rouse, Wm. Grant, and J. Ward Gurley, Jr., for défend- 
ants. 

Billings, J. This matter is submitted on the demurrer to ploas 
to an indictment. The substance of the pieas is that there was de- 
fault in the manner of drawing the grand jury which found this in- 
dictment, in this : that there were, at the time of the drawing, the 
names of but 303 persona in the box; that of those persons three 
were inéligible and three were dead. There can be no question but 
that the objection is properly presented to the court by a plea in 
abatement. The clerk and commissioner stand in place of the sher- 
iff, so far as his fonctions hâve been transferred to them, and if their 
acts in preparing the list of, jurors or placing them in the box hâve 
been characterized by "default or favor," the faet may be brought to 
the attention of the court by this plea. The question is as to the 
sufficiency of plea. It is to be observed the pleas admit that the 
grand jury which was actually impaneled and which found the in- 
dictment was composed of eligible persons; that three persons, dead 
at the time of drawing, were living at the opening of this term, the 
time the list was prepared, and impartiality or indifférence of the 
commisBioner and clerk who prepared the list. The point urged is 
that at the time of each drawing the statute has imperatively re- 
quired that there shall be in the box from which jurors are drawn at 
ieast 300 names of living, eligible persons. 

The correctness of the position of défendants' counsel dépends upon 
the meaning of the statute. The statute provides tnat "ail such ju- 
rors, grand and petit, including those summoned during the session 
of the court, shall be publicly drawn from a box, containing at the 
time of each drawing the names of not less than 300 persons possess- 
ing the qualifications presented in section 800 of the Revised Stat- 
utes of the United States, which names shall hâve been placed there 
by the clerk of such court and a commissioner," etc. I give the argu- 
ment pressed by'the counsel' for défense, springing from the use of 
négative words, its f ull effect. I understand the law to be in many 
cases that as to the thing negatived the law is imperative. The stat- 
ute says not less than 300. Thé thing negatived is the number of 
names. If less than that number of names hàd been in the box 
at the time of the drawing the statute would hâve been violated, but 
the précise question hère is as to the qualifications, which is a dif- 
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ferent thing from the number of persons. The question îs whethei 
the statuts means absolutely at least 300 name3 of persons whom the 
commissioners, without favor or default» oertify hâve the requisite 
qualifications, or absolutely at lôast 300 names of persons who shall 
absolutely hâve the requisite qualifications. After giving the fair 
effect to the law of construction as to négative words the real ques- 
tion remains, did the législature, in what they eaid about qualification, 
mean, so far as relates to the commissioners, to establish a guide 
which should be impartially, and to the extent of the opportunities, 
followed, or an inflexible prerequisite ? 

Does this statute mean thafe there must be 300 names in the box 
of qualified persons as a condition of any valid drawing of any jurors 
therefrom ? If this was the meaning of congress it would in volve the 
duty on the part of the commissioners of determining in some reliable 
manner the question of eligibility, and would hâve 1 rendered it neces- 
sary for the législature to hâve proceeded further and to hâve granted 
thëm authority and process for hearing and determining the mattcr in 
a quasi judicial manner; but they are not triers, nor hâve they the 
power to appoint triers. I do not think this the meaning of the 
statute. The great intent was to secure juries free from political 
bias through a commission in which the représentation and action of 
the opposite political parties should be eqùal. Beyond this, and so far 
as relates to this particulâr provision, the purpose of the statute was 
(1) by requiring at Ieast 300 names, selected by the commissioner 
and clerk, to be alvvays in the boi, one-half to be selected by each 
officer, to require so large a number as to compel them to »o out of 
their circle of personal friends and out of any particulâr circle of 
people, and tbereby secure a sélection, to a large extent at least, from; 
the body of the district; (2) to require the commissioner and clerk 
to sélect, as far as they reasonably could, without process or any 
means of obtaining testimony, only those persons who hâve the 
qualifications requisite; and- (3) to make at the time of impan- 
eling or constituting a person a part of a particulâr jury, the rules 
as to the prescribed qualifications settled down upon him. Indeed, 
the duty imposée! by tbis statute upon the clerk and commissioner is 
precisely that which the law formerly devolved upon the sheriff. 
Under his precept he was to summon only "good and lawful men," 
and a fixed number of men so qualified. As with the sheriff so with 
the clerk and commissioner, if incapacitatéd persons are selected, 
and if the error was purposely committed the array might be chal- 
Jenged for this error and default; bat if, as is virtualty admitted by 
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the plea, the error was inadvertently made, the name of an unqual- 
ified juror in the box or the présence of an unqualified person among 
the jurors presented, who was not impaneled, gives no ground for 
challenge to the array, but only to the individual juroi;. 

I think the fact that this same statute authorizes the courts of the 
United States, in their discrétion, to order their jurors to be drawn 
from the boxes of the state courts, where for the most part the test- 
ing of qualifications is left to the court at the time of the production 
and im'paneling of the jurors, is a distinct ground for concluding 
that so far as this requirement touches the commissioner and clerk 
it was to be their guide, and not the absolute condition upon which 
the validity of their work dependëd. 

I hâve spoken of the inéligible jurors only because if the number 
of those who were dead is deducted from the number of names in 
the box, there still remains the required number; but it should be 
said : If it could be ground of objection to the array that an eligible 
perBon had died after his name was placed in the jury box, it would 
be a still stronger ground of objection that ne had died after he had 
been drawn; and this bas never been held to be ground of challenge. 

The effect of death, in law, upon the jury box is that which it iB 
upon the body of the county ; it is presumed to operate impartially ; 
and a jury-list legally selected could not be rendered illégal because 
of the occurrence of death. The fairness which congress aimed at 
was such as "falls to the lot of humanity;" and in presumption of 
law a list would not be affected by the happening of an event which 
is the resuit of necessary laws, and which cornes to ail. 

The demurrer to the plea is sustained, and the plea adjudged bad, 
and it is ordered that the prisoners' plead to the indictment. 



United States v. Wright and others.* 
{Circuit Court, E. D. Louisiana,. March, 1883.) 

1. Criminal Law — Burden of Proof. 

In criminal causes, not only is the burden upon the prosecution to establish 
the guilt of the accused, but in order to justify a verdict of guilty, the jury must 
be satisfled beyond a reasonable doubt that every fact material for the convic- 
tion lias been established. 

2. Same — Reasonable Doubt. 

The proof must exclude reasonable doubt; not neeessarily a">1 doubt. The 
meaning of this expression is that the jury, in order to renier a verdict of 

orteil by Joseph P. Horuor, Es<j , of the New (Menus bar. 
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guilty, must find the facts to be established to such a degree of certaînty as they 
would regard as sufficient in the important affaira of life. 

3. Samb — Défendant Indicted undek an Alias. 

The meaning of a défendant being indicted under an alias is, that he is 
desoribed in the indictment under one name, otherwise called another name. 
If the jury find as a fact that the accused's name is as set forth in the indict- 
ment, and that he acted as charged under the alias name, then the description 
in the indictment is such as conforma sufflciently to the facts. 

4. Samb— Rev. 8t. §§ 5515, 5522. 

Thèse facts are to be established: (1) That the défendants were offlcers ot an 
élection, namely, commission ers ; (2) that the élection was for a member of 
congress of the United States; (3) that they made fraudulent additions of 
names of persons not voting for représentative to congress to a list which they 
were by law required to keep. (4) As to the addition of names, the proof must be 
of at least one of the names charged as added, it need not be of ail ; (5) the addi- 
tion must hâve been fraudulently made ; (6) the names must hâve been added 
with regard to the élection of a member of congress, and with the intent to 
affect the élection of a member of congress and its resuit. 

The proof must be that the additions were made by the défendants them- 
selves, i. e., by one of them, in the présence and with the assent of the other 
two, or by some person in the présence and with the assent of the three défend- 
ants, and with the common guilty knowledge. and with the common intent, to 
affect the con^ressional élection. v 

Indictment under sections 5515, 5522, Rev. St. 

Albert H. Léonard, U. S. Atty., and Charles E. Woods, Asst. U. S. 
Atty., for the Government. 

John D. Rouse, William Grant. and J. Ward Gwrlcy, Jr., for défend- 
ants. 

Billings, J., (char ging jury.) In ail that has pertained to the pre- 
liminaries of this trial, in the appointaient of the jury commission- 
ers and the sélection of the jury, and throughont the trial itself, the 
court has sought to carry out the letter and spirit of the law ; to con- 
cède to either party every right, and to withhold every undue ad vantage, 
so that an impartial and just resuit might be reached; and the case 
is now to be consigned excluBively to you, and it is delivered over to 
you in the same spirit. The court has no wish save that a resuit may 
be reached without fear or favor. The court is not the keeper of the 
conscience of the jury; the responsibility of fairly pronouncing upon 
the évidence rests upon the jury. 

The court will proceed to lay down the principles of law and rules 
of évidence which should govern you in the considération of the case. 

As to the degree of proof, i. e., as to the certainty of belief on the 
part of the jurors, in civil causes, i. e., where rights of property 
are being tried between man and man, the rule is that a mère pre- 
v.l6,no.l — 8 
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ponderance of proof in favor of the party who is required to establish 
a fact or an issue satisfies the law and authorizes a verdict in hia 
favor. But in criminal causes, i. e., where the public, as represented 
by the government, are, as hère, prosecuting individuals for an alleged 
crime, not only iB the burden upon the prosecution to establish the 
guilt of the accused, but in order to justify a verdict of guilty, the 
jury must be satisfied, beyond a reasonable doubt, that every fact 
material for the conviction has been established. The proof must 
exclude reasonable doubt ; not necessarily ail doubt. The meaning of 
this expression is that the jury, in order to render a verdict of guilty, 
must find the facts to bé established to such a degree of certainty as 
they would regard as sufficient in the important affaira of life. 

One of the défendants is indicted under an alias. He is named as 
Owen Short, alias John Short. The meaning of this expression is 
that he is described in the indictment as Owen Short, otherwise called 
John Short. The oath preceding the so-called poil or voting list is 
signed Owen Short, and there was évidence introduced tending to 
show that the prisoner, whose surname is Short, signed that signa- 
ture. There is the testimony of his father and other witnesses that 
his Christian name is John. If the jury £Lnd as a fact that his real 
Christian and surname are John Short, and that he signed the oath 
and acted as commissioner as Owen Short, then the description in 
the indictment is such as confdrms sufficiently to the facts. 

The indictment charges that the défendants were ofïicers of an 
élection held at a certain precinct in the city of New Orléans on the 
seventh day of November, A. D. 1882, for a member of congress, and 
that they, "being then and there officers of said élection, with intent 
then and there to affect said élection in its resuit," "did acts unau- 
thorized in this that they, being required to keep a list of the persons 
■then and there voting, and to swear to said list as correct, did then 
and there add to said list the names of persons not voting." Thèse 
facts are to be established : 

(1) That the defendaiits were officers of an élection, namely, commissioners. 
If you find that the défendants were appointed either by the supervisor of 
registvation, or that two of them and one other person were appointed by hira, 
and that one other so appointed was absent, and in his absence one of the de- 
fendants acted with the consent of the other two, then, under the law, the 
three were commissioned. 

(2) That the élection was for a member oï congress of the United States. 
If the jury find that the booth or voting place was both for municipal officers 
and for a member of congress ; that there was at said place a box in which, 
according to the law of Louisiana, votes for a member of congress were de- 
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posited, and another box in which were deposited votes for the municipal offi- 
cers; that over this voting place and in the réception of votes, in both those 
boxes, the défendants presided as commissioners; and the voting for a member 
of congress was in time and place according to the law of the state of Louisi- 
ana, then the défendants were commissioners of élection for a member of con- 
gress: 

(3) That they made fraudulent additions of naines of persons not voting 
for représentative for congress to a list, which they were by law required to 
keep. I instruet you that the law required them tô keep a list of voters who 
voted; that this court has no jurisdiction to inqnire as to any poil list which 
was kept exclusively for those voting for municipal officers. But if the jury 
find that the list of voters kept by the défendants was kept and used by them 
as a list of voters who had voted both for a member of congress and the mu- 
nicipal officers, then it was in law a list of voters of those who had voted for 
a member of congress. 

(4) As to the addition of names If the jury find that the défendants fraud- 
ulently placed upon the list of those who voted the names of persons who 
had not voted, whether the fraudulent names were inserted among the names 
of the actual voters, or Where subjoined after those names, such an increase 
was an addition, so far as relates to the number of additions. The proof must 
be of at least one of the names charged as added; it need not be of ail. 

(5) The addition must hâve been fraudulently made, i. e., it must hâve been 
made by the défendants of persons who had not voted, and who they knew 
had not voted. 

(6) The names must hâve been added with regard to the élection of a mem- 
ber of congress, and with the intent to affect the élection of a member of con- 
gress and its resuit. To find this allégation to be proved the jury must find 
that the défendants fraudulently added names to the list of those who had 
voted, and that such addition to the poil list was intended by the défendants 
to affect the élection and resuit of the élection of a member of congress. If 
they find that there was a fraudulent addition, and that the addition of names 
upon the list wasintended to affect both municipal and congressional élection, 
and the resuit of both élections, they would find that the prohibited intent 
was established. 

As to the participation which must be shown on the part of the 
several défendants in the acts chargea, the allégation in the indict- 
ment is that the défendants added. The proof to establish this part 
of the government's case must be that the additions were made by 
défendants themselves, i. e., by one of them, in the présence and 
with the assent of the other two, or by some person in the présence 
and with thé assent of the three défendants, and with the common 
guilty knowledge and with the common intent, to affect the cpngres- 
sional élection. 

This is a political case in so far that it présents the question 
whether the law has been violat,ed in the conduct of a political elec- 
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tion. On the one hand, you should be influenced to convict by no 
facts or impressions independent of the évidence, and by no thought 
of the resuit of such a verdict; on the other hand, if the évidence has 
satisfied you beyond a reasonable doubt of theguilt of the accused, 
in manner and form as charged, no considération should deter you 
froin finding them guiity. The rights of the accused and the public 
rights should be regarded impartially and fearlessly. 

The jury returned a verdict of "not guiity." 



United States v. Badeb and others.* 
(Circuit Court, E. D. LouiHana. March, 1883.) 

1. Rev. 8t. U 5515, 5522. 

Congress had power to prohibit, and lollow with pénal conséquences, the do- 
ing, by the officers of élection for members of congress, of any act unauthorized, 
with the intent to offert any élection or its resuit. 

Ex parte Siebold, 100 U. S. 373, followed. 

Ex parte Clarke, 100 U. 8. 399, followed. 

2. Samb — State Laws and Officeks. 

The state officers and state laws on the subject of élection of members of 
congress, having been adopted by the United States, become pro tanto officers 
and laws of congress, and the conclusion of the indictment is the proper one, 
that the entire offense is against the form of the fédéral statute. 

3. Samb— Indictment. 

The indictment charged that the défendants were officers of an élection held 
at a certain preoinct in the city of New Orléans on the seventh day of Novem- 
ber, A. D. 1882, for a member of congress, and that they, "being then and 
there officers of said élection, with intent theu and there to affect said élection 
and its resuit," " did acts unauthorized, in this : that they, being required to 
keep a list of the persons then and there voting, and to swear to said listas 
correct, did then and there add to said list." Ileld good, and that it waa un- 
necessary that there should hâve been added the words, " which they then 
and there, assuch officers as aforesaid, ,kept. " 

On Demurrer to Indictment. 

Albert H. Léonard, U. S. Atty., and Charles É. Wood, Asst. U. S. 
Atty., for the Government. 

John D. Rouse, William Grant, and /. Ward Gurlei/, Jr., for défend- 
ants. 

«Rcported by Joseph P. Ilornor, Esq., of the New Orléans bar. 
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Billings, J. The submission to the court is upon a demurrer to 
an indictment. Three grounds hâve been urged in support of the 
demurrer : 

(1) That congress was without power to prohibit and follow with 
pénal conséquences the doing by the officers of élection for members 
of congress any act unauthorized, with the intent to affect any élec- 
tion or its resuit. The gênerai doctrine that congress had authority 
to pass this statute, as a means of regulating and controlling the 
manner of electing members of congress, is settled by Ex parte Sie- 
bold, 100 U. S. 373, and Ex parte Clarke, Id. 399. 

The argument hère is that a merely unauthorized act cannot be 
made a criminal one. That, for example, a mère présentation of ar- 
gument by an officer of élection to induce a voter to support or cast 
his vote for a particular candidate would be an offense under this 
clause of the statute. It undoubtedly would. The object of this 
clause undoubtedly was to prevent any interférence in a political cam- 
paign in any manner not authorized on the part of the officers of 
élection. The reason of the prohibition undoubtedly was to secure 
their impartiality by thus withdrawing them from participation in 
the élection, with a view to influence its resuit, beyond the officiai 
or individual acts authorized. It stands upon precisely the same 
ground with the prohibition of the statute against the practicing of" 
law on the part of judges. The act in itself is innocent. The act in 
connection with the office constitutes the guilt. Congress deemed, 
and it seems to me reasonably, that élections would be purer if the 
élection officers were prohibited from participating therein beyond 
the acts specially allowed by law on their part. I think the mean- 
ing and object of the prohibition clear, and that the enactment in no 
manner transcends the power of congress. 

(2) That the conclusion is contra formant the statute of the United 
States alone. But in this forum the sovereigu whose laws hâve been 
violated is the government of the United States; the state offices 
and state laws on this subject of élection of members of congress, hav- 
ing been adopted by the United States, become pro tanto officers and 
laws of congress. It is as if a man, in giving a power of attorney to 
another, had adopted the phraseology, by référence simply, of some 
well-known act. The second act is merely, as between the parties to 
the second, the act of the principal, and the référence to the first act 
is merely for désignation. When the attorney was sued for not per- 
forming his duties under the power, nothing would be considered but 
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a case where a power in the worda of the adopted power had been 
given directly from the principal to the attorney. So hère, altkough 
in the courts of the state the laws of the state would alone be regarded, 
in the courts of the United States it is the peace and dignity of the 
United States alone which is considered, and the conclusion is the 
proper one, that the entire offense is against the form of the fédéral 
statute. 

(3) That the indictment is defective and does not comply with the 
settled rule of criminal pleading; that the allégations must be express 
and nothing be left to inference. The charge is that the défendants 
were officers of an élection held at a certain precinct in the city of 
New Orléans on the seventh day of November, A. D. 1882, for a 
member of congress, and that they, "being then and there officers of 
said élection, with intent then and there to affect said élection and 
its resuit," "did acts unauthorized in this : that tbey, being required 
to keep a list of the persons then and there voting, and to swear to said 
list as correct, did then and there add to said list." The point urged 
is that there should hâve been added the words, "which they then 
and there, as such officers as aforesaid, kept." That is, it is urged that 
hère is a defect in that the list to which the fraudulent addition was 
made.was one which "they were required by law to keep," and not 
'one which they kept. 

Admitting for the sake of argument that this analysis is correct, 
the question is, would it hâve been an offense for the accused to 
hâve added to a list which had been begun, and which by law should 
hâve been kept, (for the averment in the indictment at least means 
this,) but which had afterwards been wholly omitted ? If to such a 
list a fraudulent addition of names of persons not voting had been 
made by the défendants with an intent to affect the élection, I think 
it would hâve constituted an offense under the statute. To make a 
fraudulent addition to a required list of any sort of the names of per- 
sons not actually voting, with the prohibited intent, was an offense. 
It was still an unauthorized act, an interférence with the methods 
and machinery of the élection, done with the intent to influence it. 
Whether the list had been fully kept, or whether the act was such an 
one as in its nature would or could hâve influenced the resuit, is not 
the question. The act charged and set forth was an act "knowingly 
done by officers of an élection," "at which a member of congress was 
votedfor," "with regard to said élection," "with intent to affect said 
élection and its resuit," and was wholly unauthorized by any law or 
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authority of the United States or of the state of Louisiana, and it 
therefore falls within the description of the acts which the statute dé- 
clares to be crimes. 

The judgment of the court is that the demurrer be overruled, and 
that the accused be required to answer the indictment. 



United States v. Antz.* 

{Circuit Court, B. D. Louiiiana. February, 1883.) 

1. Criminal Law— Venire Facias. 

A paper purporting to be a venire fadas is irregular when it is addressed to 
the " marshal of the district of Louisiana," when there was no such offlcer, 
and when the title of the executive offlcer of the court is " the marshal of the 
eastern district of Louisiana." 

2. Samb— Rev. St. § 911. 

Such a paper; tested in the name of the deputy clerk, was neither writ nor 
process, the statute of congress providing that ail writs and processes issuing 
from a circuit court shall bear teste of the chief justice of the United StateB, 
(1 St. at Large, p. 295, } 1 ; Rev. St. $ 911 ;) it was not a writ of venire facias, 
nor any process in the nature of that writ. 

3. Bamk. 

A writ of venire facias, or a process in the nature of that writ, underthe law, 
is indispensably necessary for the bringing together a grand jury. 

On Motion to Quash the Indictment. 

A. H. Léonard, U. S. Atty., and Charles E. Woods, Asst. U. S. Atty.; 
for the United States. 

John S. Rouse, Wm. Grant, and J. Ward Gnrley, Jr., for défendant. 

Billings, J. A motion is made to quash an indictment on the 
ground that no venire facias issued for the summoning of the grand 
jury which found the same. 

The rules of the circuit court on the subject of drawing and sum- 
moning the grand and petit jurors are as follows: 

Rules with référence to the drawing of jurors, adopted STovember 13, 1879: 
In order that the practice of the court may conform to the provisions of 
the act of the congress relating to jurors in the courts of thé United States, 
the following rules are adopted, and are designated as "Rules with référence 
to the drawing of jurors," in place of rules 29, 30, and 31, which are hereby 
repealed: 

(1) The marshal shall provide a jury-box having two separate locks with 
dissimilar keys, one of which shall be kçpt by the clerk and the othér by the 
■comniissioner. The clerk shall hâve the custody of the box, and it shall not 

♦Reported by Joseph P. Hornor, Esq., of the New Orléans bar. 
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be opened except in the présence of the court, by both the clerk and commis- 
sioner, when naines for a jury are being drawn therefrora or plaeed therein 
in pursuance of the orders of the court, or when it shall be ordered to be 
emptied by order of the court in pursuance of thèse rules. 

(2) A person having the qualifications required by law shall, at each term 
of the court, be appointed jury commissioner for the tenu; provided, that 
the faet that any person has served as commissioner shall not render him in- 
éligible for reappointment ; and provided further, that the court may, in its 
discrétion, remove the commissioner and appoint another person to act in his 
place. 

(3) Whenever a jury list shall be ordered, the jury commissioner and the 
clerk shall alternately, and in accordance with the provisions of the law, 
place in the jury-box such number of naines as may be directed by the court 
of persons having the necessary qualifications of jurors, which names shall be 
written on ballots of uniform size aud on similar paper. The list of names 
identified by the signatures of both officers shall be filed in the clerk's office. 
Whenever a drawing of jurors is necessary, and the number of names in the 
box has been reduced below 300, the list shall be supplemented or the box 
emptied, and a new list prepared as the court may direct. 

(4) Whenever a venire, original or according to the provisions of the law, 
supplemental, either for grand or petit jurors, shall be- ordered, the requisite 
number of names shall be drawn in open court bythe marshal, who shall pro- 
claim in an aulible voice each name as it is drawn, and the clerk shall forth- 
with enter the same upon the venire. 

(5) It shall be the duty of the jury commissioner to attend at every draw- 
ingof jurors, either under an original or supplemental venire, and his présence 
shall be noticed in the minutes of "the court. 

(6) Upon the appointment of a jury commissioner it shall be the duty of the 
clerk to furnish him with a copy of thèse rules, with a clear référence to the 
statutes relating to the qualifications, the limitations upon disqualifications, 
and the drawing of jurors. 

The records of the court show that thèse rules were strictly corn- 
plied with as to the drawing of the grand jury, and that the foliowing 
order was issued for summoning the same : 

Order to draw petit and grand jurors, entered November 9, 1882: 
It is ordered by the court that the marshal do, on Saturday next, the elev- 
enth day of November, instant, draw from the jury-box, in manner prescribed 
by law and the rules of court, the names of 48 persons to serve as petit jurors, 
and the names of 23 persons to serve as grand jurors, during the November 
term, A. D. IS'82, of this court, and that a venire for said' jurors issue in due 
form, returnable, as to the petit jurors, on Morulay, the thirteenth instant, 
and as to the grand juroi - 3, on Wednesrlay, fifteenth, at 11 o'clonk a. m. 

Further, it is ordered that the jury commissioner be notified to be presens 
at the drawing of said venire. 

The paper which actually issued from the clerk's office was as 
follows : 
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Venire for 23 grand jurors, issued November 11, 1882 : 
The Président of th'e United States, to the Marshal of the United States for 
the District of Louisiana, Breeting: 
You are- hereby commanded to summon the following-named good and 
lawful m en, to be and appear before the United States circuit court, fifth 
judicial circuit, and eastern district of Louisiana, at the city of New Orléans, 
on Wednesday, the ftf teenth day of November, 1882, at 11 o'clock a. m., then 
;nd there to serve as grand jurors during the November term, 1882, thereof, 
iz.: 

1. P. 0. Aleix, 75 Dauphine. ( 

2. Félix Flechier, 149 Dauphine. 

3. B. D. Wood, 25 Camp. 

4. H. C. Gause, 374 S. Franklin. 

5. William Kern, 29 Carondelet. 

6. Saml. Alston, 138 Fourth. 

7. Horatio Lange, 20 Carondelet. 

8. L. Terrebonne, 82 Decatur. 

9. Marshall J. Smith, 191 Gravier. 

10. Jos. L. Rohichaux, 278 Esplanade. 

11. Lionel C. Levy, 17 Peters, First district. 

12. Urban Theurer, 6 N. Peters. 

13. Richard Murphy, 142 Erato. 

14. Geo. Maritche, 253 Bourbon. 

15. John S. Meilleur, 198 Gravier. 

16. Jas. J. Reiss, 93 Decatur. 

17. James Prévost, 294 N. Prieur. 

18. George Kernan, 462 Dauphine. 

19. George Lanibort, 149 Dauphine. 

20. C. T. Grandpre, 164 N. Rampart. 

21. Adolphe Billet, 113 S. Rampart. 

22. Geo. Sarpy, 163 Burgundy. 

23. L. C. Souchon. 

And herein fail not at your péril. 

Witness ray hand and seal of said court, at the city of New Orléans, this 
eleventh day of November, 1882. T. V. Coupland, 

Deputy Clerk. 

The records of the court also show that upon the day fixed for the 
appearance of the jurors, and upon the adjourned day, 17 pefsons out 
of a list of 23 appeared, and were sworn and impaneled as a grand 
jury, and that by this body so organized this indictment was found. 

The first question is : What was the character of the paper delivered 
to the marshal from the clerk's office ? It was certainly irregular in 
that it was addressed to the "marshal of the district of Louisiana," 
when there was no such officer, and when the title of the executive 
office* of this court is the "marshal of the eastern district of Louisi- 
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ana." But a graver defect is in the testing. It is observed this 
paper is tested in the name of thc deputy clerk. The statute of con- 
gress— actof May, 1792, (1 St.at Large, p. 295, § 1; Rev. St. § 911)— 
provides that ail writs and processes issuing from a circuit court shall 
bear teste of the chief justice of the United States. This paper, then, 
was neither writ nor process. It was not addressed to any officer in 
existence, and it lacked the teste which the law prescribes. It was 
not a writ of venire fadas, nor any process in the nature of that 
writ. 

The question is then presented to the court : Is a writ of venire 
facias or a process in the nature of that writ, under the law, indis- 
pensably necessary for the bringing together a grand jury? Prior to 
the statute of 1846 the congress did not by name indicate what writ 
or process should be employed in procuring grand juries. In the 
acts of 1789 and 1793 the law provided that "the circuit courts shall 
hâve power to issue writs of habeas corpus, scire facias, and ail writs 
not specifically provided for by statute which may be necessary for 
the exercise of their jurisdiction, and agreeable to the UBages and 
principles of law." 1 St. at Large, 81, 334; Rev. St. § 716. Con- 
gress, by thèse same early acts, granted to the circuit courts juris- 
diction in the matter of the punishmentof crimes and offenses which 
necessitated the action of grand juries; so that the exercise of the 
jurisdiction of the circuit courts made necessary process for call- 
ing together grand juries; and sinçe the process for that purpose 
which was "agreeable to the usages and principles of law" was the 
writ of venire facias, thèse courts were invested with power to issue 
that writ. U. S. v. Hill, 1 Brock. 156. The twenty-ninth section of 
the act of 1789 (1 St. at Large, 88; Rev. St. § 803) provided that 
"writs of venire facias, when directed by the court, should issue from 
the clerk's office, i. e., in vacation, when they had been ordered by the 
court, and made strict provision for their service and return. 

A.lthough the writ which was to be used by the courts of the United 
States for summoning the juries was denominated in the statute a 
venire facias, and in its gênerai features was that writ, it was not 
precisely that. The writ of venire facias was the process used to sum- 
mon in a jury after issue joined, and when a trial was to be had in a 
particular cause, and was conlined to that cause. Hence it was 
that the challenge to the array was limited to the interest or favor of 
the officer who summoned. The writ used throughout ail the states 
of the Union for the summoning of petit juries, though known as the 
venire facias, was more precisely the "gênerai previous precept, by 
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virtue of which the sheriff returned into the courts of jail delivery 
divers several panels, and returned and delivered in one or more of 
those panels from time to time as the court needed and called for 
any." Peter Cook's Case, 13 How. St. Tr. 327, per Tbeby, L. 0. J., 
Talcot, arguendo; People v. McKay, 18 Johns. 214. 

Since at the common law the writ in the nature oï venirefacias 
was used for no other purpose than to convene grand and petit 
juries, it is manifest that the congress by authorizing its issuance 
meant to include it as the writ for juries, under the grant to the . 
courts of "power to issue ail writs necessary for the exercise of their 
respective jurisdictions." If the congress had stopped hère the ques- 
tion would hâve been, whether, there being a grant of power to issue 
ail writs necessary for the exercise of their jurisdictions which were 
agreeable to the usages and principles of law, as well as a jurisdic- 
tion which for its exercise rendered grand juries necessary, namely, 
a jurisdiction in criminal causes, and the ancient and invariable writ 
according to the usages and principles of law being the ventre, the 
■courts of the United States must not employ that writ, or a process in 
the nature of that writ, in the exercise of their criminal jurisdiction. I 
say if congress had stopped hère, the question would hâve been how 
far the acts of congress had made the usage of the common law the 
exclusive guide or rule for convening grand juries. 

But congress has not yet stopped hère. By the act of 1846 (9 St. 
at Large, p. 72, § 3; Rev. St. § 810) congress enacted — 

" That no grand jury shall be summoned to attend any circuit or district 
court unless one of the judges of such circuit court, or the judge of such dis- 
trict, in his own discrétion, or upon a notification by the district attorney 
that such jury will be needed, orders a ventre to issue therefor, and either of 
said courts may in term order a grand jury to be summoned at such time 
and to serve such time as it may direct, whenever in its judgment it may be 
proper to do so." 

I am aware that the immédiate purpose of this last provision was 
to do away with the invariable présence of a grand jury at every 
term of a circuit or district court, and to leave it discretionary with 
the judges whether and when such a body should be convened; but I 
think the fair meaning of the enactment is that congress either makes 
it, or recognizes it as already being, a rigid, unyielding requirement 
of the law that no grand jury shall be summoned unless a venir e 
facias has therefor issued, if in the vacation, by order of one of the 
judges, or, if in term time, by order of the court. This is the view of 
Mr. Justice Nelson, in U. S. v. Reed, 2 Blatchf. 435, 451 
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At the common law, juries, grand or petit, could be summoned only 
through the usual precept, except only in case of a jury viedietate lin- 
guœ, — i. e., where an accused person spoke a foreign language, and, 
this being made known to the court, a petit jury was immediately 
and without the ordinary precept awarded, one-half of the jurors 
speaking English and one-half the alien's language. 1 Chit. Cr. Law, 
508, 509; Hawkins, P. C., book 2, c. 41, § 1; 2 Haie, P. C. 260, 
261; Peter Cook's Case, 13 How. St. Tr. 326, per Treby, L. C. J. 

Where, by reason of the silence of the statutes, thé common-law 
requirement has been operative, or where the statute has expressly 
required a venire for the summoning of a grand jury, the weight of 
authority is against the power of courts to dispense with the writ. 
People v. McKay, 10 Johns. 212; Clinton v. Englebrecht, 13 Wall. 
434; State v. Dozier, 2 Speers, 211, (1 Eich. 188.) The case of 
Bird v. Georgia, 14 Ga. 43, holds directly the contrary, but the 
court frankly state that their conclusion is in conflict with American 
authority. But the counsel for the United States hâve pressed the 
argument that since the passage of the act of 1879, (21 St. at Large, 
p. 43,) the writ of venire facias as a means of obtaining a grand jury 
would be a useless and vain process, and therefore maybe regarded 
as no longer a légal prerequisite. The provisions of that statute are as 
follows : 

"And that ail such jurors, grand and petit, includlng those summoned 
during the session of the court, shall be publicly drawn f rom a box contain- 
ing, at the time of each drawing, the names of not less than 300 persons, pos- 
sessing the qualification prescribed in section 800 of the Revised Statutes, 
which names shall hâve been placed therein by the clerk of such court and a 
commissioner, to be appointed by the judge thereof, which commissioner shall 
be a citizen of good standing, residing in the district in which such court is 
held, and a well-known member of the principal party in the district in which 
the court is held opposing that to which the clerk may belong; the clerk and 
commissioner each to place one name in said box alternately, without référ- 
ence to party affiliations, until the whole mimber required shall be placed 
therein. But nothing herein contained shall be eonstrued to prevent any 
judge from ordering the names of jurors to be drawn from the boxes used by 
the state authorities in selecting ju^ora in the highest courts of the state." 

This statute repeals the last clause of section 800, and the entire sec- 
tions 801, 820, and 821. The last clause of section 800 and the entire 
section 801 contained spécial provision for the drawing of jurors in 
Pennsylvania, and sections 820 and 821 established as grounds of 
additional challenges the having participated in the rébellion. The 
Revised Statutes had compiled and re-enacted ail the acts above re* 
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ferred to with référence to juries, including the act of 1846, which 
prohibited the summoning of a grand jury unless a venire had been 
ordered, and the provision of the act of 1789, which allowed that 
writ to issue from the olerk's office, and directed the manner of its 
service and return. In short, the portions of the statute repealed 
and those left in force seem to show on the part of congress not alone 
a purpose to leave unrepealed ail the provisions relating to the venire 
facias, but the détermination to make that purpose unmistakable. 
It meant to change and did change the manner of designating the 
names of persons who were to constitute the jurors; it meant to 
leave and did leave the manner of summoning the jurors to be ac 
complished by the venire facias; it meant to leave and did leave the 
manner of impaneling the jurors to the rules of the courts, which 
were to be modeled in substance after the state statutes from time to 
time in force. That act, it is to be observed, has reguired the United 
States courts to order the sélection of the list of the grand or petit 
jurors to serve in the United States courts either by lot from the 
names selected by the jury commissioners to be appointed by the 
court and the clerk of the court, or from the box from which the 
jurors to serve in the courts of this state are drawn. If the latter 
method were adopted the venire, or a process in the nature of a 
venire, would bc as necessary as ever, and the statute could hardly 
be held to hâve impliedly repealed a preceding one by establishing a 
method in the alternative, when if one of the alternative plans Bhould 
be selected, it must be conceded, the need of the process should re- 
main undiminishéd. 

But even where, as in this case, the jurors are drawn from the 
number of those compiled by the commissioner and clerk, it seems 
to me the necessity for the venire continues. True, this court, in 
order to secure the utmost fairness, has gone beyond the require- 
ments of the act of 1879, and by its rules requires that the drawing 
of the names shall be not only "publicly had," but shall be had in 
open court, and that each name, as drawn, shall be called aloud by 
the marshal and entered of record by the clerk upon the minutes of 
the court. But this does not dispense with a process upon which 
shall be a lawful return. The common-law venire commanded the 
sheriff to cause to corne a certain number of jurors. This command 
included — First, the sélection of the names, which was left to the sher- 
iff'B discrétion, from the body of the county, from the class of men 
who were by law qualified; secondly, the summoning of thé persons 
thus selected ; and, thirdly, a return of the writ, with his doings un- 
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der it, whereby "he returned and delivered in" the jury to the court. 
Unless there be a return and a delivery in by the officer, there would 
be no record showing the identity of the persons appearing with the 
persons drawn. To my mind, the necessity of a return is inoreased 
rather than diminished by the act of 1879. That act is intended to 
exclude, so far as is possible, political bias in the formation of juries. 
To accomplish this, under checks and safeguards which the statutes 
deemed adéquate, a clerk and a commissioner of antagonistie political 
views are to sélect the names, and are directed even in the order in 
which they are to place the names in the box, for they are required 
to deposit each a name alternately. Now if, after ail this has been 
done with such absolutely equal share of action, in order that there 
may be a correspondingly-fair resuit, is it possible that the statute 
intended to deprive the court of ail means of securing a service and 
"delivering in" which should be equally impartial ? Of what avail 
the niée equipoise of party affiliation in the drawing if ail might be 
defeated by the manner of summoning? 

It seems to me that, if we must resort to inference, it is palpable 
that congress must hâve intended that a drawing so completely fair 
should be supplemented and made effective in the proceedings of the 
courts by a service which should be equally incapable of perversion, 
and which could be scrutinized by the public, and dealt with and 
severely enforced by the court. Such a service could be secured 
only by a return, which should be made under the penalties which 
are affixed to the officiai cerfcificates of what has been done under 
judicial processes. Take the case of this very grand jury. Twenty- 
three names were drawn. Including those who appeared on the re- 
turn and the adjourned return-day, seventeen presented themselves 
as grand jnrors. In this case there were six absentées. In other' 
cases there might be a far greater proportion absent. Without a re- 
turn and a delivering in political bias might still détermine who 
should be aummoned and who should be omitted in the service, and 
the whole purpose of the enactment of the last statute might be 
frustrated. The most impartial drawing can be made with certainty 
to resuit in an unbiased array of actually-attending jurors only by 
means of process and return. 

I think the necessity of the process, in order to effectuate the ob- 
ject of the statute, is clear. But if it were not, the statute itself be- 
ing clear, implicit compliance with it would be equally obligatory. I 
think this follows from fundamental principles, which hâve become 
concentrated alike for what they hâve cost humanity and what they 
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are worth to humanity. Thèse principles are that laws tending to 
sec ure unprejudiced grand jurors must be considéred as having been 
enacted, in part, for the protection of, and as being the source of, 
rights, to those àccùsëd of crimes, which are the subjects of indict- 
ment or presentment; that under ail just governments, whatever the 
law-making power has established as a prerequisite for the ascertain- 
ment of guilt or innocence, cannot be abated one jot or tittle by those 
who sit to administer the law; that in criminal procédure, matters 
of form clearly prescribed by law must be held by courts to be mat- 
ters of substance, for the reason alone that theyhave beeu prescribed 
and independent of any perceived utility; that especially is this trué 
where laws are enacted and courts established under a constitution 
•which provides that "no person shall'be deprived of life, liberty, or 
propërty without due process of law." 

I think the rule No. 32 of this court shows that the objection is 
seasonably taken. That rule provides that "no challenge to the ar- 
ray or exception to the validity of any grand jury shàll be entertained 
unless made 1 at or.prior to the arraignment of the accused." The 
arrâignment includés the bringîng the accused before the bar of the 
court, the reading to him the indictmont, and entering his plea. Â't 
the common law à challenge to the array seems to hâve included only 
exceptions to the panel on account of interest or favor on the part of 
the person who summoned the jury. Thé objection hère made is an 
exception to the array in the nature of a challenge, and falls within 
the rule, as it is an "exception to the validity of the grand jury." 
This rule extends the opportunity for raising this objection possibly 
beyond the time allowed by the laws of fch.is state. But thé statute of 
the congress requires the courts of the United States, "byrules or order, 
to conform the impaneling of jurors, in substance, to the laws and 
usages relating to the state courts from time to time in force in the 
state." The state statute is not adopted,— that is, the conformity is 
not wrought, ipso facto, by the existence of the state statute or state 
usage, but is effected by the action of the court through its rule or 
order; and the conformity need not be exact, but need be merely 
substantial. This thirty-second rule is therefore a sufficient compli- 
ance with the statute, and controls t-he matter of the time when this 
objection may be interposed. 

The motion to quash the indictment must prevail, and iB allowed. 
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McMillan and others v. Conrad.* 
(Circuit Court, E. D. Missouri. May 2, 1883.) 

1. Patents — Phovisionai. Injunction — Bond. 

In a suit brought by a patentée, alleging an infringement and only claim- 
ing a royalty or license for the use of the patented device, a motion for a 
provisional injunction simplieiter will not be granted of course, even where 
the patent alleged to hâve been infringed has been held valid in cases against 
other infringers ; the défendant will be held only to give bond to the plaintifE 
to secure him to the full estent of his demand, with costs, etc. 

2. Same— Test Case-ï-Abandonment op Appeal. 

Where a patentée brought différent suits against A., B., and C. for an 
alleged infringement of his patent, and the suit against A. was made a test case 
and went to final hearing, and the patent was held valid and A. held to be an 
infringer, and A. appealed, but abandoned this appeal at the patentee's in- 
stance for a considération, and the cases against B. and O. were dismissed, 
and C. continued to use the patented device, held, in a suit subsequently 
brought aginst C. for infringing the same patent, that he was not bound by 
the décision in the case against A. 

Motion for a Provisional Injunction for the Infringement of a Pat- 
ent. 

Paul Bakewell and Wm. Bakewell, for complainants. 

Given Campbell and B. H. Parkinson, for défendant. 

Treat, J. This is a motion for a provisional injunction. Coun- 
sel hâve been heard at great length. The court stated that when 
the patentée only claimed a royalty or license fee for the use of his 
device, the rule hère was to require the défendant to give the plain- 
tiff a bond to secure plaintiff to the full extent of his demand, with 
costs, etc., when the défendant contested the demand. 

It is true that the case before the court has many novel aspects. 
Some seven or more years ago cases were brought in this court 
against several défendants for an alleged infringement of the patent 
in question. One went to final hearing, and it was held that the patent 
was valid, and that the défendant in that case infringed. An appeal 
was taken. That appeal, it seems, was abandoned, at the instance of 
the plaintiff, for a considération named. It was understood that the 
case heard was a test case. The other cases, including one against 
this défendant, were dismissed. Since that time, it may be, this de- 
fendant has continued to use the patent device. Had he not a right 
to suppose that the plaintiff's demand against him was abandoned ? 

•Reported by S. F. Rex, Ksq., of the St. Louis bar. 
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It is said that more thaa a hundred cases hâve been instituted 
against as many parties, in some of which, on final hearing, the pat- 
ent has been upheld, and in others provisional injunctions granted; 
therefore, this défendant must be taken out of the gênerai rule, for 
he was bound to know the course of litigation. But he had been a 
party litigant and discharged. He had no further interest directly 
in the controversy; was not bound to attend to or wateh controver- 
sies between other persons. It was nia duty to attend solely to his 
own affaira. 

It is urged that if a patenteee has to pursue in separate suîts each 
infringer, the value of his patent is lost through accumulated costs, ex- 
penses, etc. On the other hand, the défendant in a spécifie case is no 
more bound by the decree in another case than is the plaintif. If the 
100 cases suggested had been decided against the plaintiff, could the 
défendant avail himself of them on this motion ? The rights of each 
must be determined by the case presented. It might be wiser, and 
so this court thinks, if the law made proper provision for determin- 
ing, once for ail, the validity of a patent when assailed. But the 
law must be taken as found, and each défendant held to hâve an in- 
dependent right to contest the validity of the patent. It may be that 
infringers persécute a patentée by contesting his right ad infinitum, 
and it may also be that a patentée without merit persécutes ad infin- 
itum the public at large. There are always two phases to suoh sug- 
gestions, neither of which shoùld control the judgment of the court, 
although the facts and circumstances presented might be persuasive 
in framing a provisional order. 

It must be deemed conclusive on this motion that the decree here- 
tofore rendered established the validity of the patent; that an appeal 
was taken, which, for reasons satisf actory to the spécifie parties, was 
dismissed; that thus a test case was never determined; that the 
présent défendant was before the court as défendant then; that 
the case against him was dismissed; and that whatever has been 
held elsewhere in other cases to which he was not a party cannot 
propefly affect him at this stage of the inquiry. He may or may not 
be an infringer, willfulor otherwise; it may or may not bethat when, 
as against him, the case is heard the patent will be held void, or 
that he has infringed. Hence, the various matters extraneous to 
this case are cognizable only to show that a provisional order is 
proper in some form. Nothing appears to vary the usual course; 
therefore a bond for $1,000 will be required. 
v.l6,no.l— 9 
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Wade v. Metcalf and others. 

Circuit Court, D. Massachusetts. April 12, 1883.) 

Patents fou Inventions— Partneb Aj/lowing Fihm to Make and Use His 
Inventions — Section 4899, Rev. St.— Rights on Dissolution. 

When an inventer, as a member of a firm and at the joint expense, makes 
and alters machines so as to embody his invention, and permits tkeir use by the 
firm, the firm aoquires the right to the continued use of such machines, under 
the provisions of section 4899 of the Revised Statutes ; and as the machines are 
the property of the firm, upon dissolution each member, to the extent of his in- 
terest in the partnership assets, has a right in them and to their use. 

In Equity. 

Wade, the plaintiff, was connected with the défendant Metcalf in 
the business of making buttons by machinery from 1868 to 1880. In 
1875 the défendant McCleery was associated with them, and a firm 
ealled the Boston Button Company was formed, in which the plain- 
tiff had an interest of one-quarter, Metcalf of one-half, and McCleery 
of one-quarter. In 1869 Wade obtained two patents for improve- 
rnents in machines for making buttons, which were understood to be 
owned by the firm, and one-half interest, which was afterwards as- 
signed by Wade, to Metcalf, is still owned by him. When the new 
firm was formed, in 1875, a part of the stock was in twelve machines, 
which contained Wade's improvements of 186,9. Afterwards, Wade 
made other improvements, from time. to time, which were fitted to 
the old machines, and new machines were built, to which thèse new 
inventions were attached, or into which they were incorporated. 
The new machines were built, and the old machines were experi- 
mented upon and altered, at the expense of the firm, were their prop- 
erty, and were worked for their benefit. In July, 1879, the plaintiff 
applied for a patent on his new improvements, and one was granted 
in June, 1880, — No. 228,233. His partners insisted that he was 
bonnd to give them a share of ail inventions made by him upon this 
class of machines during the continuance of the partnership, and he 
nsisted that they had no right even to use his later inventions in the 
machines which the firm owned. Upon this there arose discussion 
and ill-feeling, and, after some attempts by the plaintiff to put an 
end to the firm by notice, and by bill in equity, a contract was agreed 
on, and signed and sealed by the parties, by which the défendants 
paid the plaintiff $12,000, and assumed ail the debts of the company, 
and he conveyed to them ail his interest in the assets and good-will 
of the firm. The contract declared that whereas 48 machines, con- 
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taining certain improvements, had been manufactured by the firm, 
and were in use by them, and Metoalf and McCleery claimed the right, 
as members of the firm, by virtue of such manufacture and use, to 
continue the use, which Wade reserved the right to deny, nothing in 
the sale and conveyance should operate to impair the rights of either 
party. This suit is brought to restrain the use of those machines, 
and décide the question thus left open. 

G. L. Roberts and B. E. Perry, for plaintiff. 

H. G. Hutchins and H. Wheeler, for défendants. 

Lowbll, J. It is admitted by the plaintiff that the 48 machines 
were built and altered at the expense of the firm, and were lawfully 
used by them to the date of the patent, and that they were conveyed 
to the défendants by the contract of dissolution, and that they may 
use them if they will remove the improvements patented in 1880. 
The défendants maintain their right to use them with ail their im- 
provements. 

Most of the six improvements covered by the latest- patent were in- 
vented and put in use more than two yeara before the plaintiff's 
application for his patent of 1880; but, as to two of them, there is a 
serious dispute whether they were completed so early as to be for- 
feited. A nice question was made upou this state of the évidence, 
.whether distinct and separable devices, not co*operating with the 
others, might not be forfeited, though those others were invented 
within the two years, and though ail were applicable to parts of the 
same machine, so that they were properly joined in a single patent. 
I do not find it essential to the décision of the case to pass. upon this 
question. 

I find the défendants to be well sustained in the position that they 
hâve a right to use thèse 48 machines. Their case seems to corne 
within the very words of Kev. St. § 4899, that every person" who 
purchases of the inventor or discoverer, or with his knowledge and 
consent constructs a machine or patentable article before his appli- 
cation for a patent, or who uses one so constructed, shall hâve the 
right to use, and vend to others to be used, the spécifie thing so made 
or purchased, without liability therefor. This section of the statute, 
which first appeared in the law of 1839, § 7, (5 St. 354,) has been 
usually applied to the case of employer and workman. If the work- 
man, by using the tools and time and money of his employer with his 
consent, makes an invention and applies it in his employer's business, 
the employer may continue to use it. If the improvement is a process, 
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it has been held that the employer may continue to practice the pro- 
cess for the whole period of the patent. McClurg v. Kingsland, 1 
How. 202; Chabot v. American Button-hole, etc., Co. 6 Fisher, 71. 
But, if the invention pertains to a machine, it is understood that only 
the spécifie machine or machines which hâve been so made are 
licensed. Pierson v. Eagle Screw Co. 3 Story, 402; Brickill v. Mayor, 
etc., of New York, 7 Fed. Eep. 479. 

The plaintiff contenda that this law only applies to employers and 
employed. But there is no such limitation in the statute. When 
the plaintiff, as a member of the firm, and at the joint expense, made 
and altered thèse machines, and permitted their use by the firm, how 
does he escape the statute by being himself one of the firm? The 
law was applied without hésitation to a case of this kind in Slempiers 
Appeal, 58 Pa. St. 155. 

Again, the plaintiff contends that if the statute has any applica- 
tion, it only grants a limited and personal license to a certain légal 
individual called a firm, which ends when the firm ends. But the 
section in question describes in unmistakable language a complète 
and perpétuai releaBe of the spécifie articles from the monopoly. 

There i's another way of stating the case. It is admitted that thèse 
machines were the property of the firm. It folio ws, without référ- 
ence to section 4899, that ail the members of the firm hâve an equal 
proportionate right in them. No partner can, by dissolving the con- 
nection, acquire a disproportion ate share in the joint property. This 
is a fundamental rule of justice, which does not need to rely on a 
written law. To the extent of their respective interests, which hap- 
pens to be three-quarters, the défendants were the makers or pur- 
chasers of thèse machines, as they stand, with their improvements. 
When the firm was dissolved, and the plaintiff consented to convey 
ail the assets to the défendants, his réservation of an exclusive right 
in an important part of the machines was useless and void. I do 
not mean that it was répugnant on its face; the réservation saved 
that ; but, by reason of his being only a part owner, he could not 
hâve this exclusive right. Indeed, I understand the contract of dis- 
solution to agrée that, if the défendants, while remaining members of 
the firm, might use the improvements, they should hâve the right to 
continue the use notwithstanding the dissolution. The question left 
open waswhether they ever h ad any such right. The plaintiff ad- 
mitted in that contract, very properly, as I think, that whatever right 
the firm had would survive to the défendants. That the iinn might 
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use the machines winch were built by and operated under the super- 
vision of the plaintiff, and used by them for some years with his con- 
sent, is clear. 
Bill dismissed, with costs. 



The Blmiea. 

[Circuit Court, E. D. Miéhigan. December 4, 1882.) 

JtTBISDrCTION OF ClKCUIT Court— Appeal in Admirai/ty — Potal Okdeb. 

Where a final decree is rendered against the claimant of a vessel and his sure- 
ties, on a stipulation, and exécutions are issued and levied on the real estate 
of one of the stipulators, who flaims to hâve been incapable, by reason of her 
coverture, of executing a valid stipulation, an order by the district court deny- 
ing her motion, praying that the exécutions under which the marahal waspro- 
ceeding to sell her property be quashed, set aside, and satisfied. and ail pro- 
ceedings therein be stayed, is not a final order, and no appeal will lie therefrom 
to the circuit court. 

Ln Admiralty. In the matter of the appeal of Sophia Kaichen. 

Luther Beckwith and George V. N. Lothrop, for libelant. 

Henry H. Swan, for appellant. 

Matthews, Justice. A libel was filed against the propeller Elmira, 
and William Kelley, the managing owner, in an admiralty cause, and 
the vessel, having been seized under process, was delivered to Kelly, 
who appeared as claimant, on filing a stipulation with six sureties to 
abide the decree in the cause. This stipulation, dated May 8, 1876, 
was signed by Sophia Kaichen, as one of the sureties. The stipula- 
tion is in the usual form, and recites that the sureties named therein, 
"submitting themselves to the jurisdietion of the court in the prem- 
ises, * * * hereby consent that exécution may issue," etc., in 
default of Kelley's abiding the decree of the court. A final decree 
was subsequently rendered for over $8,000 against the claimant, 
Kelley, and the six sureties on the stipulation, September 24, 1877. 
Execution was issued on the decree October 26, 1877, and levied on 
real estate, the property of Sophia Kaichen, which, in August, 1881, 
was advertised for sale. In the mean time certain of the sureties in 
the stipulation, other than Sophia Kaichen, having paid the amount 
due on the decree to the libelant, are prosecuting the exécution in 
his name for their benefit, and claim the right to enforce the collec- 
tion against her in their favor of the whole amount thereof. In Sep- 
tember, 1881, Sophia Kaichen filed in the district court lier motion, 
praying that the exécutions, under which the marshal was proceed- 
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ing to sell her property, be guashed, set aside, and satisfied, and ail 
proceedings therein be stayed. Several reasons are assigned for the 
motion, the one relied on being that, at the time she signed the stip- 
ulation on which the judgment was rendered against her, she was, 
and still is, a married woman, and, as such, incapable by law of 
entering into such obligation. The fact of her coverture is admitted, 
and it will be assumed that, by the laws of Michigan, — the place of 
her domicile, — she is under the disability alleged, although it is 
claimed against her that she was the registered and actual part owner, 
at the time, of the propeller Elmira, and capable in law of contract- 
ing in référence to it as her separate property. This motion was 
finally denied November 7, 18S1, and an order to that effect entered 
of record, from which an appeal was prayed and allowed to the cir- 
cuit court. This appeal came on to be heard, first, upon a motion to 
dismiss for want of jurisdiction. The appellate jurisdiction is de- 
fined in section 631, Eev. St., as follows: 

" From ail final decrees of a district court, in causes of equity or admiralty 
and maritime jurisdiction, except prize causes, when the matter in dispute 
exceeds the sum or value of $50, exclusive of costs, an appeal shall be allowed 
to the circuit court next to be held in such district, and said circuit court is 
required to receive, liear, and détermine such appeal." 

Section 636, Eev. St., also provides that — 

"A circuit court may afflrm, modify, or reverse any judgment, decree, or or- 
der of a district court brought before it for review, or may direct such judg- 
ment, decree, or order to be rendered, or suchfurther proceedings to be had, by 
the district court, as the justice of the cause may require." 

The point of the contention upon the présent motion is, whether 
tiie order of the district court denying to the appellant the relief 
prayed for in her motion for a perpétuai stay of exécution and to set 
aside the levy on her property, is a final decree, in the sensé of the 
statute, from which an appeal lies. 

It is maintained by connsel for the appellant that the order in ques- 
tion cornes within the définition of a final decree, as stated by the 
suprême court in Thomson v. Dean, 1 Wall. 346 : 

" When the decree décides the right to the property in contest, and directs it 
to be delivered up by the défendant to the complainant, or directs it to be sold, 
or directs the défendant to pay a certain sum of money to the complainant, 
and the complainant is entitled to hâve such decree carried lmmedlately into 
exécution, Vhe decree must be regarded as a final one to that estent, and author- 
izes an appeal to this court." 

But in the présent case the decree which directed the défendant to 
pay a certain sum of money to the libelant, and which the latter was 
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entitled to carry into immédiate exécution, was that final decree.:ren- 
dered in the cause, and which terminated the litigation, which fixed 
the rights of the parties, and from which no appeal was prpsecuted 
within the time allowed by law, and from which, therefore, no appeal 
now lies. It is not the district court which now, by denying the ap- 
pelant the relief sought by her motion, directs her property to be 
sold. That is the command of the exécution, and the exécution is 
directed to issue, by the statute ; it is, indeed, the process of the court 
and under its control, exercising a discrétion under the law; but the 
sale of property levied on is not a judicial act, as would be that of 
property specifically ordered by a decree to be sold, as in equity, in 
case of sales on foreclosure, or in admiralty, in case of property 
seized and attached, as the ground of jurisdiction. 

Counsel for the appellant, however, claims, upon the autliority of 
Amis v. Smith, 16 Pet. 303; McCargo v. Chapman, 20 How. 555; 
Boyle v. Zacharie, 6 Pet. 656; and U. S. v. McLemore, 4 How. 286, 
that the appropriate mode for seeking relief against illegality in final 
process is by motion in the court where the judgment remains, which 
is, no doubt, correct ; and, admitting that the cases cited also dé- 
cide that such motions are addressed to the discrétion of the court, 
and hence its décision upon them cannot be reviewed in an appellate 
court, claims that in that particular they are overruled by subséquent 
décisions of the suprême court; and to that effect, it is said, are the 
cases of Ex parte Flippin, 94 U. S. 350, and Ex parte Perry, 102 U. 
S. 183. 

In Boyle v. Zacharie, 6 Pet. 648, 657, the question was whether a 
writ of error would lie to a circuit court of the United States to re- 
vise its décision in refusing to grant 'X writ of venditioni exportas, 
issued on a judgment obtained in that court. Mr. Justice Story, de- 
livering the opinion of the court, admitted that a writ of error would 
lie where there was an erroneous award of exécution, not warranted 
by the judgment, or erroneous proceedings under the exécution, never- 
theless said, (p. 257:) 

"We consider ail motions of this sort, toquash exécutions, as addressed to 
the sound discrétion of the court; and as a summary relief, which the court is 
not compellable to allow, the party is deprived of no right by the refusai ; and 
ne is at full liberty to redress his grievance by writ of error, or audita querela, 
or other remedy known to the common law. The refusai to quash is not, in 
the sensé of the common law, a judgment ; niuch less is it a final judgment, 
even at the common law. Error only lies from a final judgment; and by the 
express provisions of the judiciary act of 1789, (chapter 20, § 22,) a writ of 
error lies to this court only in cases of final judgments." 
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In McCargo v. Chapman, 20 ïïow. 555, Mr. Justice McLEANjleliv- 
ering the opinion of the court, referred to the cases of Toland v. 
Sprague, 12 Pet. 300; Boyle v. Zacharie, 6 Pet. 648 ; Mounts v. Hodj- 
son, 4 Cranch, 324; Early v. Rogers, 16 How. 599; and Brooks v. 
Hunt, 17 Johns.. 484, and said: 

" Whatever discrepancies may be found in décisions on this subject, we 
think a writ of error will not lie on any judgraent under the act of 1789, 
which is not final, in whatever form it shall be given. This may be illus- 
trated by the case before us. In this case the circuit court quashed the exé- 
cution; and by a writ of error we are called upon to revise that décision. 
What will be the effect of an aftirmance? May not the circuit court issue 
another exécution on the same judgment? In short, is the action of the cir- 
cuit court final as to anything except the particular motion before it? May 
it not be followed by another motion of the same import ? If the writ of 
error may be allowed to one party, it cannot be denied to the other. And to 
what motions shall it be limited ? 

The learned justice also said : 

" If, in the language of this court, in Boyle v. Zacharie, an exécution should 
be issued, not authorized by the judgment, the court, on motion, would set it 
aside or quash it; and, should it refuse to do so, a mandamus would seem to 
be tlte pioper remedy. It is a writ which may be issued to inferior courts 
and magistrates to require them to exécute that justice which the party is en- 
titled to, and which, by law, they are enjoined to do, and where there is no 
other remedy." 

The learned justice, it would seem, misapprehended what was said 
by Mr. Justice Stoby, in Boyle v. Zacharie, supra, because the latter, 
in his opinion in that case, expressly admitted that a writ of error 
■would lie where "there is an erroneous award of exécution not war- 
ranted by the judgment, or erroneous proceedings under the exécu- 
tion." 6 Pet." 656. And what was added in McCargo v. Chapman, 
supra, in référence to & mandamus when the court refused, in sueh 
a case, on motion, to set it aside or quash it, was obiter dictum; and 
this is evidently what the chief justice referred to in Ex parte Flip- 
pin, 94 U. S. 348, where he said: "If there is anything in the case 
of McCargo v. Chapman, 20 How. 555, to the contrary of this, it is 
disapproved." In the case of Ex parte Flippiu, supra, it was claimed 
that the circuit court had issued a peremptory writ of mandamus not 
authorized by the judgment, and an application was made to the 
suprême court for a mandamus to the circuit court, requiring it to 
quash its own writ. The chief justice, in delivering the opinion of 
the court, said: 

"But if the court has jurisdiction to issue process, it lias, necessarily, juris- 
diction to décide, as to its appropriate form. llere the proeoss lias beeu is- 
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sued ; and the court, upon motion, has decided that it was good in fortn, and 
ought not to be quashed. Of this décision the petitioners complain, and seek 
to hâve it reversed. This we cannot do by mandamus. Under that form of 
proeeeding we may compel an inferior court to décide upon a matter within 
its jurisdiction, and pending before it for judicial détermination, but we can- 
not control its décision ; neither can we, in that way, compel the inferior court 
to reverse a décision which it has made in the exercise of its legitimate juris- 
diction. That is the office of a tarit of error or an appeal in cases to which such 
proeeeding applies, but not of a writ of mandamus. If there is anything in 
the case of MvCargo v. Chapman, 20 How. 555, to the contrary of this, it is 
disapproved." 

The last remark was manifestly in reply to counsel, who, in argu- 
ment, had cited and relied on the dictum in McCargo v. Chapman, 
which has already been quoted in this opinion. It is plain that in 
Ex parte Flippin, supra, it was not the intention of the chief justice 
to décide that a writ of error or an appeal was or was not an appro- 
priate proeeeding in that case, although it is an instance of the very 
kind put by Mr. Justice Stoky in Boyle v. Zacharie, supra, in which a 
writ of error would lie ; much less was it any purpose of the décision 
in Ex parte Flippin to décide in what other cases such proeeedings 
by writ of error or appeal might be had. The chief justice, on the 
contrary, was careful to lirait the office of a writ of error or appeal to 
"cases in which such proeeeding applies." In what cases it applied 
it was not intended to décide. This case cannot be considered as 
overruling the doctrine of Boyle v. Zacharie and repeated in the other 
cases mentioned. To the same effect are Ex parte Loring, 94 U..S. 
418, and Ex parte Perry, 102 U. S. 183. 

Counsel also refer to the case of The Gran Para, 10 Wheat. 497. 
In that case a decree of the district court in admiralty, ordering the 
restitution to the libelant of spécifie property as illegally captured, 
had been affirmed in the circuit court and the suprême court on ap- 
peal. 7 Wheat. 471. The mandate of the latter court was sent 
down, and the libelant prayed that an exécution might issue against 
one Daniels, to whom the property had been delivered, on a stipula- 
tion signed by others, he not boing a party either to the stipulation 
or to the cause, otherwise, which the circuit court refused. An appeal 
from this order of the circuit court was prosecuted by the libelant to 
the suprême court. The appeal seems to hâve been entertained, the 
court affiraùng the order appealed from, deciding that the proper 
course was to issue a monition to bring Daniels before the eourt, and 
not an exécution ; but no question of jurisdiction seems to hâve been 
raised or mentioned, either by counsel or the court. 
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The opinion in the case was pronouneed by Mr. Justice Story on 
March 1, 1825. The same learned justice had previously, in 1818, 
on circuit, decided the case of The Hollen, 1 Mason, 431, in which lie 
held that if the final decree upon the merits in an admiralty cause be 
not appealed from no appeal lies upon any subséquent proceedings 
upon the summary judgment rendered on a bond for theappraised 
value, or upon an admiralty stipulation taken in the cause to enforce 
the decree, as the proceedings in such cases and the awarding of exé- 
cution are incidents exclusively belonging to the court in possession 
of the principal cause. He then said (p. 436 :) 

'As to the présent pétition, it is but an application to the discrétion of the 
court to stay exécution, and we hâve no légal right to control the exercise of 
that discrétion. Wa3 it ever heard of in a court of admiralty, that it was a 
matter of appeal that the court ref used to stay its own process to enforce its 
own decrees. "We hâve by law no control except over the final decrees of the 
district court, as to acquittai or condemnation. It has the sole power over 
its own process to exécute its own decrees." 

No light is thrown upon the matter hère in question by the décis- 
ion in Harris v. Hardeman, 14 How. 334, for that was a writ of error 
to an order setting aside a judgment by default, on the ground that 
it was void for want of jurisdiction over the person of the défendant, 
who, it appeared, had not been served with process; and, of course, 
the forthcoming bond and ail matters in exécution of the judgment 
fell with it. What was. said by Mr. Justice Daniel, that the cause 
being still infieri, gave to the court power to correct irregularities in 
the judgment, on a motion, as a substitute for a writ of error coram 
nobis and audita querela, does not touch the point whether, if the 
court had refused to set aside the exécution, upon a judgment not 
void on its face, that refusai could be assigned as an error of law in 
an appellate court. 

Humphreys v. Leggett, 9 How. 297, is an authority to the point that 
a bill in equity will lie in favor of a défendant in a judgment, to re- 
strain its exécution, where he has a défense which has arisen since 
its rendition, and which he could not otherwise rnake available, either 
by motion to the court, in which the judgment remains, or by audita 
qmrela, as well as where he had an original défense, of which he 
inight hâve availed himself at law, but was prevented by fraud or 
accident, unmixed with any f ault or négligence in himself. Truly 
v.,Wanzer, 5 How. 142. 

In Pickett's Heirs v. Legerwood, 7 Pet. 144, it was decided that a 
writ of error would not lie to reverse the order of the circuit court 
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amending a judgment and quashing a writ of possession upon a writ 
of error coram nobis. It was there said that the appropriate use of the 
latter writ was to enable a court to correct its own errors, committed 
prior to the rendition of judgment, which, in practice, had been su- 
perseded by motion, sustained, if the case require it, by affidavits; 
that it was applicable to "error in the procesc, or through default of 
the clerk; error in fact, as when the défendant, being under âge, 
sued by attorney in any other action but ejectment; that either plain- 
tif! or défendant was a married woman at the commencement of 
the suit; or died before verdict or interlocutory judgment and the like ;" 
but "that it is not one of those remédies over which the supervising 
power of this court is given by law. " It was held that the case was 
within that of Walden y. Craia, 9 Wheat. 576, which was that of a 
motion for a similar object, denied by the circuit court, and which 
the suprême court said ought to hâve prevailed; adding, however: 
"but the course of this court has not been in favor of the idea that a 
a writ of error will lie to the opinion of a circuit court granting 
or refusing a motion like this. No judgment in the cause is brought 
up by the writ, but merely a décision on a collatéral motion, which 
may be renewed." See, also, Bronson v. Schulten, 104 U. S. 410, and 
U. S. v. Frerichs, 1 Sup. Ct. Eep. 169, decided by the suprême court 
at the October term, 1882, in which are cited, in addition to author- 
ities already noticed, the cases of Morsell y. Hall, 13 How. 212 ; Smith's 
Lessee y. Trabue's Heirs, 9 Pet. 4; Evans y. Gee, 14 Pet. 1; Gregg y. 
Forsyth, 2 "Wall. 56; Barton y. Forsyth, 5 Wall. 190. 

In référence to the case of PickeWs Heirs y. Legerwood, supra, upon 
the point that a writ of error will not lie to review the décision of an 
inferior court upon a writ of error coram nobis, it should, perhaps, be 
observed that it is to be taken as meaning cases in which the décis- 
ion of the court songht to be reviewed is predicated upon the matter 
of fact, alleged as the ground of error; for as was pointed out by Lord 
Chief Baron Pollook in Irwin v. Orey, L. B. 1 C. P. 171 : "If the 
error assigned below was that an infant had appeared by attorney, 
which would be error in fact, and the court below decided that it was 
not error, that which was error in, fact in the court below would, by 
that erroneous décision, become error in law, because the record would 
be wrong." This distinction was confirmed in the house of lords in the 
same case, on error, by the lord chancellor and also by Lord Cean- 
wokth, who said: "If the court in which the cause originated de- 
cided wrongly upon an error in fact, so that the décision was erroneous 
in point of law, and so appeared on the record, it might be brought 
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before a court of error, but not otherwise." L. R. 2 Eng. & Ir. App. 
Cas. 20. 

This leads immediately to the further remark that, even if the prés- 
ent appeal could be entertained, it would be altogether nugatory, for 
it does not reach the error alleged and complained of. That error, 
it will be observed, does not consist of any violation of law in any 
proceeding subséquent to the final decree against the stipulation. As 
long as that deeree stands unreversed and unsatisfied the parties will 
be entitled to hâve it executed, and in the exécution and levy there 
has been nothing erroneous in law. The error sought now to be 
reached inheres in the judgment itself, having been rendered, as ia 
alleged, against a woman, under the disability of coverture, so that if, 
under other circumstances, for error in the process, or otherwise, oc- 
curring in matters subséquent to the decree of condemnation, an ap- 
peal might be taken, it would not open that decree for re-examination ; 
for as it is itself final for purposes of appeal, it is conclusive until and 
unless an appeal from it is prosecuted within the time limited by law. 
Whether now, after that time has elapsed, any mode remains for 
reaching the error which it is alleged lurks in it, either by a bill in 
equity or by a motion in the district court, according to the analogy of 
a writ of error coram nobis, to set aside the judgment itself, or other- 
wise, are questions which do not arise upon the présent state of the 
record, and upon which no opinion is expressed. 

It is sufficient to say that upon the authorities referred to, it seems 
to me, after much considération, that the présent appeal must be 
dismissed for want of iurisdiction: and it is so ordered. 



Bbum and otners v. Merchants' Mutual Ins. Co.* 
Mott and others ». Sun Mutual Ins. Co.* 
{Circuit Court, E. D. Louisiana. 1883.) 

OORFOBATIONS. 

A new corporation which takes, as owner, ail the propêrty and asaets of an 
old corporation, (which is dissolved without providing for ail its debts,) must 
pay the debts of the old corporation, at least to the amount of the assets con- 
verted. 

(Ten cases unïted in one transcript of appeal, by consent, and 
argued and decided as one case.) 

•Reported by Joseph P. Hornor, Esq., of the New Orléans bar. 
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The only contest in this case is between libelants and the Home 
Insurance Company ; ail the other défendants having settled. 

The libel in each case allèges that libelants were respectively em- 
ployed on board of the steam-tug Tyler, in the capacities stated; 
and at the dates stated there were salvage services rendered by said 
^yler and her crew to varions vessels in distress, as folio ws : 

: October 25, 1872, to bark Brookwan. 
March 30, 1872, to steam-ship City of Galveston. 
April 16, 1872, to bark Moneta. 
November 13, 1872, to steam-ship Darien. 

' For which there was respectively paid by the owners, agents, and 
représentatives of said vessels and cargo to the Harbor Protection 
Company, of New Orléans, the owner of said Tyler, as f ollows : 

"team-ship City of Galveston, . ... $ 8,896 00 

ark Moneta, ....... 13,500 00 

team-ship Darien, - - . . . • • 11,528 15 

îark Brookwan, .... . 8,164 85 

The libels further allège that said Harbor Protection Company was, 
at the time said services were rendered, and said sums respectively 
paid therefor, an unincorporated company, and a commercial part- 
nership, and the members thereof were certain insurànce companies 
named in the libels, and among them the Home Mutual Insurance 
Company, which, it was alleged, is now (when the libel was filed, 
April 23, 1878) consolidated with the Home Insurance Company. 

The libels further alleged that after this salvage money was paid 
to said company it was invested in city and state bonds, which the 
company, while it was insolvent, divided among said insurànce com- 
panieB in December, 1873; and that said company refused, and had 
refused to give libelants any part of said salvage money or bonds, of 
which they claimed their pro rata of one-half, or pay them anything 
on account of said services by them rendered. 

The suit is for libelants' proportion of said salvage money, respect- 
ively. 

The Home Insurance Company, which was alleged to be consoli- 
dated with the Home Mutual Insurance Company, and its predecessor, 
was cited. 

The material allégation of the answer is as follows : 

«•* * * And tbe truth is that the Home Insurance Company was not in 
any manner interested in the Harbor Protection Company, and the Home 
Mutual Insurance Company was not consolidated with the Home Insurance 
Company, the respondent; and, further, that the Home Insurance Company ia 
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an entirely new organization, and dtd not receive t7ie assets ofthe Home Mutual 
Insurance Company, and is not bound for any liability incurred by the Home 
Mutual Insurance Company." 

About the rendition ofthe services — that they were salvage ser- 
vices; that they were paid for as such to the Harbor Protectior 
Company — there is no dispute. Nor can there be any dispute as 
the Harbor Protection Company being an incorporated eompany, a: 
a partnership in winch the insurance companies were the partner 
This has been held by both Judges Billings and Woods, in oth 
cases, and may be considered as settled. Those judges found ' th 
an attempt had been made to form a corporation under the gêner? 
law of the state of Louisiana; and a copy of what was thought to L, 
a charter is given from pages 169 to 179. This document, wbicj* 
was an attempt at making a charter, failed to become such, becam 
it did not provide means for winding up the affairs of the compa 
at the termination of its existence, and which was an absolutely nece 
sary provision under the law relative to corporations. See Eev. S 
La. § 685. This section déclares: "Every charter of incorporatiou 
shall contain — First, * * *; second, * * *; third, * * *; 
fourth, * * *; fifih, * * * the mode of liquidation at the ter- 
mination of the charter. " This defect, the above judges held, under 
the authority of Field v. Conks, 16 La. Ann. 154, and the Working- 
men's Bankv. Converse, 29 La. Ann. 369, was an absolute prerequisite 
condition, which struck the instrument with nullity, as a charter, 
and made the concern an ordinary partnership; each of the compa- 
nies, or partners, composing the same being liable for its virile share 
of the debts of the eompany. If this question were open for review 
there could be no doubt about the correetness of the décision. It is 
purely one of Louisiana law ; and in courtB of the United States is 
to be govemed by the décisions of the highest courts of the state. 

The question in this case turns on the fact as to whether the Home 
Insurance Company was Consolidated with the présent Home Insur- 
ance Company, or whether the présent Home Insurance Company 
received the assets of the Home Mutual Insurance Company, and is 
bound for any of the liabilities of that eompany. 

Richard De Oay, for libelants. 

Charles B, Singleton and Richard H. Browne, for défendants. 

Pabdee, J. If it (the Home Insurance Company) is bound for the 
liabilities of the old Home Mutual Insurance Company, then it owes 
this debt t,o the libelants, for there is no doubt the partnership styled 
"The Harbor Protection Company" collected the salvage money, 
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which, under former décisions of this court, belonged to the libelants, 
and that the Home Mutual Insurance Company was a partner in 
the Harbor Protection Company, and as such partner was liable for 
its virile share of the debts of said company. 

The évidence with regard to the liquidation of the Home Mutual 
and the organization of the Home Bhows that the real fact, stripped 
of the forms with which the parties surrounded it, was that the'assets, 
business, good-will, and stock in trade — everything which could be 
relied upon belonging to the Home Mutual to pay and satisfy its oùt- ' 
standing liabilities — went into and constituted the capital and as- 
sets of the new Home. Calculations and arrangements were made 
as to the known liabilities of the old company, and some stockholders 
in the old company were allowed to withdraw their pro rata value of 
stock in cash ; but the fact remains that the capital of the new company 
was exclusively made up of what was lef t of the assets of the old com- 
pany. I hâve no doubt that everything was intended and carrried 
out in the best of faith, and I am inclined to think that if the debts 
due libelants for salvage monèys had been known that they would 
hâve been provided for. As the Home took ail the property of the 
old company, leaving nothing to pay the amounts due libelants, 
and as it took them, not as creditors, but as owner, it seems clear to 
me that it must pay the debts of the old company, at least to the 
amount of the assets converted. The claim of libelants — being in' 
the nature of one for money had and received — would not be pre- 
scribed under the laws of Louisiana, where the obligation was created, 
and is one that oiïght not to be cohsidered stale in an admiralty 
court. 

The district judge held that the libelants were entitled to recover, 
and I concur in bis judgment in this case. In the view I take of the 
facts, I do not find it necessary to pursue the line ôf reasoning show- 
ing the liability of the défendants, because of the distribution made 
by the Harbor Protection Company to the Home Mutual, and the re- 
sponsibility of the Home because of the identity of its ofâcers, stock- 
holderB, etc., with the old Home Mutual. 

Let a decree be entered in favor of libelants in the same • ternis as 
that of the district court, and for ail costs. ' "-''■ '■'•■'■' 
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/Ihe Sophia Hanson.* 
[District Court, S. D. New York. March 24, 1883.) 

1. Towage — Unconscionable Agbeement. 

The court will not enforce an agreement to pay an nnconsrînrmble smm aa 
towage made between the master of a schooner aground and the tuy- tJiat 
pulled her ofl. 

2. Salvage — Agreement to Pat. 

An agreement by such master to pay such aum for a salvage service is not 
conclusive, and is to be considered in connection with the other facts bearing 
upon the question as to the nature and value of the service, 
8. Same — Amount. 

Five hundred dollars was awarded as a salvage compensation to a tug for 
pulling a schooner, valued at $10,000, ofl a bank in the harbor of New York, 
where she had grounded, on an ebb-tide, in fine weather, there being no dan- 
ger to the tug, and the service taking only a few hours. 

In Admiralty. 

Beebe, Wilcox & Hobbs, for libelant. 

Hall é Harvey, for elaimant. 

Benedict, J. If this action was based upon a contract made be- 
tween the master of the schooner that grounded on the west bank, 
and the tug that pulled her ofï, as a contract for towage, the libelant 
could not recover, for the reason that the court would not enforce an 
agreement to pay $1,000 for a few hours of ordinary towage service, 
such an agreement being clearly unconscionable. But the action is 
not based upon contract. The claim rests upon a salvage service 
performed. In such an action the agreement of the master to pay 
$1,000 for the service is by no means conclusive on the question of 
the amount of salvage to be awarded. The agreement made is to be 
considered in connection with the other facts bearing upon the ques- 
tion as to the nature and value of the service, and that is ail. 

Looking at ail the circumstances, I am of the opinion that the 
master of the schooner was too libéral in his views of the value 
of the service rendered to his vessel. That service conBisted simply 
in pulling the schooner off the west bank, where she had grounded 
on an ebb-tide, having missed stays. No danger was incurred by 
the tug in performing the service, nor any damage sustained. The 
weather was fine, and the damage to the schooner was not great. 
The value of the schooner and her cargo was about $10,000. I con- 

*Reported by R. D. & Wyllys Benedict. 
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aider $500 to be a libéral salvage compensation to be paid by the 
Bchooner and the cargo, in proportion to their respective values. 

As no tender of any sum was made, the libelant must iecover his 
costs. . 



Tdbnbdli. and others ». Citizbns' Bank op Louisiana. 

[Circuit Court, B. D. Louisiana. February, 1883. 

L Usage— Charter-Pabty. 

Evidence of usage is admissible to explain what is amDiguous in a charter- 
party, but is inadmissible to vary or contradict what is plain. 
S. Chaktbk-Paktt— Delivery of Cargo. 

Where the contraet déclares that the consignées are to take the cargo "from 
along-side," that means that it is to be taken from where the ordinary appli- 
ances of the ship would leave it in discharging, — " at the end of the ship's 
tackle," on a wharf, if the ship was discharging at a wharf; on a ligbter, if 
the ship could not reach a wharf and was discharging in the stream. 
S. Same — Impossible Condition. 

Where the liability of the vessel is limited by a condition impossible of exé- 
cution, such condition becomes nugatory, the same as not written, and the 
gênerai liability of carriers for the non-delivery of freight attaches. 
8ee Turnbull v. Stocks ofMarble, 9 Pbp. Rep. 320. 

Admiralty Appeal. 

E. W. Huntington and Horace L,. Dufour, for libelanta. 

M. M. Cohen and A. Pitot, for défendants. 

Pabdeb, J. Libel in personam for balance of freight and for 
charges. Cross-libel for short delivery. Bill of lading on the Fife- 
shire, from Glasgow to New Orléans, for 117 tons of pig iron in the 
usual form, with the following added : 

"The said master hereby acknowledging having received the full weight of 
-irou herein specified, the same having been weighed along-side at shipment, 
and holding himself and the said vessel bound to deliver the same weight of 
iron, provided it be weighed along-side at discharging. No iron to be retained 
by the vessel. The pig iron to be taken from along-side and discharged at the 
rate of 250 tons per running day, (Sundays excepted,) or demurrage to be paid 
at the rate of 25 pounds sterling per day." 

At this port (New Orléans) the iron could not be unloaded *rid 
piled on the wharf on account of wharf régulations prohibiting it, no 
that the ship was obliged to hâve it trucked across the wharf to terra 

«Beported by Joseph P. Hornor, Esq., of the New Orléans bar. 
Y.16,no.l— 10 
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firma, where it waa weighed by the customs officers, and found to be 
some 13 tons Bhort. The cost of the trucking was $11.70. During 
the unloading and up to the weighing, both the government and the 
consignées had watchmen employed to watch the iron. 

The testimony of the chief officer of the Fifeshire is to the effect 
that he saperintended the loading and unloading of the cargo ; that 
ail the 117 lot taken aboard was put out; that the vessel had two 
other large lots of iron aboard in différent holds, and that the 117 
lot was separated f rom the other iron with wood and mats ; that he 
was very particular about keeping the lots separate, because it was a 
small lot. 

The first question to be deeided is as to the liability of the con- 
signées for the charge of trucking the iron across the wooden wharf. 
The contract spécifies that the iron was to be taken from along-side. 
Unless this has a meaning outside of the plain signification of the 
words used, the expense of moving the iron over the wharf to land 
would fall on the consignées. They seek to avoid liability by showing 
that they could not take the iron until it was weighed, and that it 
"could not be weighed along-side the ship when it had been dis- 
charged." This, of course, goes for nothing as against the contract 
of the parties as to where the ship's carriage should cease. 

The consignées also urge a custom of the port, as sworn to in thèse 
ternis : 

"The term 'taken from along-side,' in its gênerai acceptation with mer- 
chanta hère, does not mean that the marchant is to take it from within a foot 
or two of the ship, but that the ship is to deliver on the earth-work, as is cus- 
tomary at this port." 

The same witnesses say further : 

"The term 'along-side' has ordinarily been construed hère to mean deiivery 
at this port; and as the custom-house authorities require that the cargo shall 
be delivered on terra ftrma, and as the wharfmaster always insista that the 
wharf property cannot be jeopardized by the deiivery of any heavy weights 
on the wood-vvork, the deiivery on the earth-work has almost always been 
customary." 

Again : 

\ " According to the custom of this port, without presuming to say anything 
as to the law on the subject, it was the business of the ship to deliver that 
iron where the custom-house authorities designated." 

Conceding such a custom as is described in the testimony of thèse 
witnesses to hâve been proved, it is sufficient to say that (a) it is not 
reasonable, for the customs authorities might designate a particular 
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. & particular warehouse, for the government weighing ; 

annot vary the terms of an unambiguous oontract ; (c) to 

« custom to corne in where the parties hâve specified 

rgo "is to be taken from along-side," would be to render 

uch clause. Under the gênerai law, in the absence of a 

mtract, the carrier could hâve been required to do no more 

•signées claim in this case. See The Tybee, 1 Wood, 361; 

Morgan, Id. 409; and cases cited in Desty, Shipp. § 244. 

rned proctors for consignées rely upon the case of The ï)ela- 

V-all. 603, where it is said : "Evidence of usage is admis- 

Nîantile contracta to prove that the words in which the 

-d expressed in the particular trade to which the contract 

«tre^ased in a particular sensé, and différent from the sensé 

aithey ordinarily import;" but they should hâve read the next 

tence: "Such évidence may be introduced to explain what is am- 

bigûous, but it is ne ver admissible to vary or contradiot what is 

plain." 

The contract in this case was that the consignées should take the 
iron "from along-side." That undoubtedly and plainly means that 
they were to take it from where the ordinary appliances of the ship 
would leave it in discharging, — "at the end of the ship's tackle," on the 
wharf, if the ship was discharging at a wharf ; on a lighter, if the ship 
could not reach a wharf and was discharging in the stream. 

The next question is about the responsibility for short delivery. 
The bill of lading supra leaves no donbt as to the quantity of iron re- 
ceived. The government weigher 's certificatôs leave no doubt as to 
the quantity of iron received by the consignées. There is no reason 
to, suppose that the ship delivered more than the consignées received. 
No matter where ihe technical delivery took place, the actual deliv- 
ery was on the earth-work. The ship undertook to put the iron • 
there, did so, and has brought her bill for the expense. To assume 
that from the "end of the ship's tackle" to the earth-work some of the 
| Iron was lost, is a gratuitous assumption, wholly unsupported by the 
évidence. It is equally idle to suppose that while the iron was watched 
before: weighing it was carried off . It seems to me much more prob- 
able that, in spite of the effortB of the chief officer to keep the three 
lotB of iron aboard the Fifeshire separate, the said lots did get mixed, 
and that 14 tons of the 117 lot were never delivered. The stipula- 
tion in the bill of lading, "holding himself and the said vessel bound 
to deliver the same weight of iron, provided it be weîghed along-side 
at discharging," might hâve coutrolled the ship's liability had it beeii 
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possible to hâve weighed the iron along-side. It wv 
so weigh the iron, and therefore that clause became nu 
same as not written, — and the gênerai liability of carriers 
delivery of freight attached. 

Under the évidence there can be no doubt of the short 
the 117 tons of iron. Whether it was not ail put aboard, 
was lost on the voyage, whether it was ail discharged, whet T 
lost after discharging and before delivery on the eartbr-work, i 
the ship has some other valid excuse, it is incumbent oni 
owners to show. Non-delivery of the goods shipped bj J 
carrier makes a prima facie case of liability against the { 
liability is not avoided by the évidence in this case. 

The libelants should recover the balance due for freight, $>. 
and the chargea for trucking the iron, $11.70, but from thia ant 
should be deducted the agreed value of the iron not delive 
$269.80, and this leaveB a judgment for libelants of $11.70 cents on 
the whole case. The libelants should pay the costs of this court, and 
the respondents those of the district court. So ordered 



The Excellent.* 

(Œrcuit Court, B. D. Loumana. April, 1883.) 
Btowage. 

Where the great bulk of the cargo of a vessel consistée! of iron rails, steel, 
and tin in boxes, and that is stowed in the bottom of the vessel, the iron rails 
being stowed flrst and in block, fore and aft, and locked together, such storage 
■was bad, and increased the labor and strain of the vessel in heavy weather, and 
the vessel is liable for damages resulting therefrom to other cargo. 

Admiralty Appeal. 

Joseph P. Hornor and Francis W. Baker, for libelants. 

E. W. Huntington and Hora.ce L. Dufour, for claimants. ,. / 

Pardee, J. The évidence in this case shows that libelants' gopds 
were damaged to the extent claimed in the libel while in tbe. posses- 
sion of the respondent as carrier. The évidence is equally certain 
that the damage resulted from the shifting of part of the cargo and 
water. The shifting of the cargo and the water was caused by the 
excessive straining and labpring of the ship, though it would seemthat 
the shifting of the boxes of tin plate was directly attributable to bad 

*Rej»orted by Joseph P. Hornor Esq., of the New Orkana bar. 
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stowage. The libelants' évidence shows that the straining and la- 
boring was due largelyto the wrong stowage of railroad iron in block 
in the bottom of the ship. The claimant's évidence tends to show 
that the cargo was stowed in the usual way for miscellaneous cargo, 
and that the straining and laboring of the ship was caused by the 
extremely heavy weather she encountered on the voyage to this port. 
An analysis of the évidence is not necessary ; the prépondérance is 
in favor of the libelants. There is no dispute that the great bulk of 
the Excellente cargo was iron and steel and tin, soma 1,220 tons, 
and that this was ail stored in the bottom of the ship; the iron rails 
(some 730 tons) being stowed first in block, fore and aft, and locked to- 
gether. And there can be no doubt that such storage increased the 
labor and strain of the ship in the heavy weather encountered during 
the voyage. The very best claim that can be made from the évidence 
in favor of claimant is that the whole évidence leaves the matter 
in doubt as to the real cause of the damage. The loss or damage in 
this case being established, — and the évidence is clear on that, — the 
presumption of the law is that it was occasioned by the fault of the 
carrier, and the burden is on him to show that it was occasioned by 
a cause for which he is not responsible. The carrier haB not shown 
that the damage was caused solely by the heavy weather, as he 
claims, or that he was excusable. 

A decree should go for the libelants to the same effect as that ren- 
dered in the district court, with interest from judicial demand. 

In this case I hâve consulted Stevens on Stowage to advantage. 



The Fbanconia, her Tackle, etc. 
[Circuit Court, 8. D. New York. March 13, 1883./ 

1. Collision — Both Vessels m Fault — Suit by Stranger — Pkoceeding 

JOINTLY OK SEVEBALLY — APPOBTIONMENT OF DAMAGES. 

Where a tow attached to a tug is sunk by a collision brought about by the 
concurrent négligent acts of the tug and another vessel, the owner of the inno- 
cent tow or its cargo may proceed against the two vessels jointly, or either one 
of them severally, to recover his entire damages, and no apportionment of the 
loss between the offending vessels will be made, but the owner of the tow or its 
cargo may resort to either or both of the offenders for his whole loss. 

2. Same— Evidence. 

As the évidence in this case shows that while the tug was grosslv in fault 
the other vessel contributed to the in jury by her conduct she is liable to the 
owner of the tow and its cargo for his loss. 
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3. Same. 

In such a case it sufBces if the libelant shows that the conduct, of the vessel 
. proceeded against contributed to his loss, althougb. the otlua' vessel was grossly 
in fault. 

4. Same — Raisins Vessel— Dott of Owsteb. 

It is not generally incumbent on an owner, when his vessel has heen snnk 
by à collision, to go to any expense whatever for the purpose of raising fier. 

In Admiralty. 

The libelant was the master and owner of the canal-boat Hope, 
which, together with her cargo, was lost by a collision with the 
steamer Franconia, on the twenty-sixth day of November, 1878. The 
canal-boat, carrying a cargo of coal, was in tow of the tug Markle, 
and was lashed to her side. The tug was a small vessel, and the 
canal-boat projected beyond the tug's bow some 30 feet. The col- 
lision took place in the East river, just above Hell Gâte, off Ward's 
island, about 300 feet from shore, at a point nearly abreast the ine- 
briate asylum. The tug and tow were bound eastward, and the 
Franconia was coming from the eastward. The tug and tow were 
going with the tide, which was running about four miles an hour, and 
the tug was making, with the tide, six miles an hour. She rounded 
Negro Point at the time the steamer Franconia, on a south-east 
course, had passed Sunken Meadow, and was opposite the north-east 
point of Ward's island. The steamer was making about six miles an 
hour against the tide. The two vessels should hâve seen each other 
half a mile off, from their relative positions. Both had their lights 
burning and in proper order, but, irrespective of the lights, althougb. 
it was still dusk, it was light enough for the vessels to see each 
other, being just before daybreak. The navigable channel is over 200 
yards wide at the narrowest point between Negro Point and Sunken 
Meadow. The tug, when she rounded the point, kept over towards 
the Long Island shore and was eastward of the middle of the chan- 
nel. The steamer was westward of the middle of the channel. The 
vessels were on courses probably not much more than 100 feet apart, 
the Franconia's course being on the port side of the tug. 

Whéther the vessels observed each other until they were wlthin 
three-eighths of a mile or less, is not clear, but each did see the other 
when that distance apart. The man at the tug's wheel says he saw 
both lights of the Franconia at the same time, while, on the part of 
the Franconia, the testimony is that when first seen the red light of 
the tug was a point or so on the Franconia's port bow, The wheel - 
man of the tug wanted to pass on the starboard side ofthe steamer, 
thinking the tug could better control her tow on that side, owinj to 



THE FBANCONIÀ. 151 

the tide, and as soon as he discovered the Franconia blew two whis- 
tles, and, without getting a reply, starboarded his wheel and headed 
for the Ward's island side of the channel. The Franconia did not 
hear this signal, though her mate and master were in the pilot-house, 
and two men were stationed forward on the lookout, but kept her 
course. The men of the Franconia were doubtless somewhat occupied 
in observing the schooner Duryea, which was about a hundred yards 
in advance of the Markle, bound eastward, running on a north- 
east course, and was on the port quarter of the Markle. She evi- 
dently wanted to pass inside the Franconia, and the latter starboa,rded 
slightly to give the schooner a wider berth, passed her oii her star- 
board side, and parted again to recover her own course. At this 
point of time the tug, which had kept on under her starboard wheel 
and had been swinging over towards the Ward's island shore, put 
he* wheel hard starboard and blew two whistles. The veBsels were 
then not more than 300 feet apart. The tug was heading aharply 
across the steamer's bow. The steamer responded with a, Bingle 
blast of her whistle, and then immediately reversed her engines, 
but struck the tug on the starboard bow near the stem, and then the 
tow, parting their fastenings, and injuring both so tbat they sunk 
within 15 minutes. She had a double engine and readily obeyed her 
helm, and at her ordinary speed could reverse and avoid a collision 
by proper exertion when 300 feet distant. Against the tide she could 
bave completely reversed within 250 feet. The Franconia proceeded 
on her way without stopping to render assistance. The crew of the 
tug and tow were rescued by the boat of the schooner Duryea. The 
value of the Hope, her furniture, cargo, and freight money, with in- 
terest to the time of the decree in the district court, amounted to the 
sum of $2,329.33. 

Edward D. McCartky, for libelant and appellee. 

Beebe, Wïlcox à Hobbs, for claimant and appellant. 

Wallace, J. If there was any fault on the part of the Franconia 
which contributed to the injury of the libelant's boat, the libelant, 
as the owner of the tow and innocent of fault, is entitled to pursue 
the Franconia. Assuming that the tug was primarily responsible for 
bringing about the situation in which the collision took place, the 
steamer must, nevertheless, respond to the libelant for the damages 
he sustained, if the exercise of due care upon her part would hâve 
prevented the ultimate conséquences. At law, the party injured by 
the concurring négligent acts of two or more wrong-doers may pro- 
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ceed against ail of them jointly, or any one of them severally, and 
recover his entire damages. And, as to an innocent tow, or as to 
cargo not owned by one of the two offending vessels, the same right 
exists in admiralty, and an apportionment of the loss on principles 
of admiralty between the offending vessels will not be made, but the 
owner of the tow or the cargo may resort to either or both of the 
offenders for his whole loss. The Atlas, 93 U. S. 302; The Alabama 
and Gamecock, 92 U. S. 695. 

There was no possible excuse for the collision hère. Both the tug 
and the steamer should hâve Been each other and regulated their con- 
duct,in view of the situation, when they were half a mile apart. They 
were in a dangerous channel, with a strong tide, but had abundant 
room and opportunity to avoid a hazardous conjoncture. They did 
see each other, at a time when it was sufnciently light to observe each 
other's movements accurately, when they were three-eighths of a mile 
apart, if not further. That the tug was in fault, and reprehensively 
so, in making for the starboard of the steamer, contrary to the usual 
custom of navigation of the river, and without waiting for the steamer' s 
assenting signal to such a course, cannot be doubted, and is not se- 
riously disputed. But the proofs are cogent that the tug made for 
the steamer's starboard and maintained this course from the time 
she gave the first two blasts of her whistle, and when the vessels 
were at least,a quarter of a mile apart. As the steamer then had 
ample time and room to avoid collision, if she had noticed the tug's 
movements, it must follow that she was culpable, unless there was a 
later and sudden change on the part of the tug which the steamer 
had no reason to anticipate, and when it was too late for the steamer 
to act judiciously. It was peculiarly the duty of the steamer to be 
figilant, as she was proceeding against the tide, and her movements 
could be more readily controlled than could those of the tug. The 
Galatea, 92 U. S. 439. The proofs do not show such a sudden change 
of course on the part of the tug. That she put her wheel hard star- 
board when within 300 feet of the steamer, supposing a collision to be 
otherwise unavoidable, and thereby threw herself more directly across 
the steamer's bow, is true. Possibly, if she had not done this, there 
would not hâve been a collision ; but the steamer, as well as the tug, 
was in fault for permitting a situation to exist which was so hazard- 
ous that an error of judgment on the part of either vessel might prove 
fatal. 

The truth, probably, is that the steamer saw the tug first after the 
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latter rounded the point, and before she concluded to go to the steam- 
er's starboard ; that the steamer relied upon the tug's observance of 
the usual custom of keeping to the right when meeting a steamer at 
that part of the river on the flood-tide, also upon the observance of 
the rules of the supervising inspectors which enjoined that duty upon 
her in the absence of signais given and responded to to the contrary ; 
and relying upon this conduct on the part of the tug, and assuming 
from the tug's position that she did not require spécial observation, 
the steamer's attention was directed to the schooner Duryea, until, 
passing that vessel, her attention was again directed to the tug, when 
it was too late for cool action and careful judgment on the part of 
either the tug or the steamer. This theory is cogently enforced by 
the fact that the steamer did not hear the signais of the tug when 
the latter first concluded to pass on the steamer's starboard ; signais 
which certainly were given, and which the steamer ought to hâve 
heard. If, when she ported while passing the Duryea to regain he* 
former course, the steamer had observed the tug with care and had 
starboarded, the collision might hâve been avoided. Not having done 
this, although the collision might not hâve taken place without the 
tug's further error, the steamer was in fault because she assisted in 
bringing about a critical situation in which an error of judgment on 
the part of either vessel might be expected and could not be repaired. 

Resting the décision of the case upon this view of the facts, it is 
unnecessary to inquire whether there was further fault on the part of 
the steamer which contributed to the collision. As the tug was 
grossly in fault, if this were a controversy between her and the steamer 
she would be held rigidly to the rule requiring a vessel guilty of neg 
ligence to show affirmatively that the collision was not the consé- 
quence of her own négligence. The libelant, however, occupies the 
position of a stranger to the tug, and it sumces if he shows that the 
conduct of the steamer contributed to his loss. 

There is no merit in the point made by the appellant that it was 
the duty of the libelant to raise his boat if practicable after she sunk, 
and, not having done so, cannot recover upon a theory of a total loss 
of boat and cargo. There is no peculiar state of facts disclosed by 
the proofs to impose on the libelant the duty of an attempt to raise 
the boat and cargo. At the place where the boat sunk the water was 
so deep and the current so swif t that it was highly probable that such 
an attempt would only subject the libelant to an additional loss. It 
is not generally incumbent upon the owner, when his vessel has been 
sunk by a collision, to go to any expense whatever for ,the purpose of 
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raising ner, {The Columbus, 3 W. Eob. 158,) and the facts hère do- 
not présent an exceptional case. 

The decree of the district court is affirmed, with interest upon the 
damages and costs. 



The David Dows. 
(Dîetrict Court, N. D. Neio York. 1883.) 

X. Admiralty Law— Collision at Sea— Inévitable Accident. 

A collision of vessels in a severe and sudden gale, which, by proper and 
skillful seamanship in conformity with the rules of maritime law, might hâve 
been àvoided, is not fairly attributable to inévitable accident. 

2. Same—Bukden of Proof. 

The burden of proof, in an action to recover for loss cansed by a collision at 
sea, resta with thé libelants, who must establish the affirmative by a fair pré- 
pondérance of évidence. 

3. Same— Division of Loss in Certain Cases. 

Where a collision by vessels was owing to the négligence of each, though it 
may be in unequal degrees, the loss should not fall wholly upon one. The law 
provides for a division of loss in three cases : Where the f ault is inscrutable ; 
where thereis no fault on eitherside; and when both parties are guilty of nég- 
ligence,, 

4. .&AME— ÇONTRIBUTORY NEGLIGENCE— RULE IN ADMIRALTT. 

The rule of the common law that contributory négligence prevents a recov- 
eryis not applicable in admiialty. 

In Admiralty. 

Benjamin H. Williams and George S. Potter, for libelants. 

George B. Hibbard, Edward Bissell, and W. S. Thurstin, for claim- 
ant. 

Coxe, J. This is a collision case. The libel was filed bytheown- 
ers of the schooner Charles K. Nims, alleging that their vessel, with 
her cargo, was sunk and totally destroyed by reason of the négli- 
gence and unskillful seamanship of the officers and crewof the. David 
Dows. 

The Nims was a three-masted schooner, 163 feetin length and 493 
tons burden. The Dows is a five-masted vessel, 265 feet in length, 
1,418 tons burden, and has two center boards. 

On theevening of September 10, 1881, the two vessels and a third 
— the John B. Merrill — were sailing down Lake Erie, near Point 
Pelée island, bound for Buffalo. AU three were on the starboard 
tack, sailing parallel courses, E. by S. £ S. The wind was S. or S. 
by W. The Dows was ahead of the Nims a half or three-quarters of 
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a mile, and the Nims was about the same distance ahead of the Mer- 
rill. The Nims was bearing about a point ofi the starboard quarter 
of the Dows, and the Merrill held substantially the same position with 
regards to the Nims. The other two vessels were to the windward 
of the Dows. Each was loaded and had ail canvas set. About 8 
o'clock there was a sudden shift of <wind. A heavy squall from the 
W. or W. by N., almost without warning, struck the vessels nearly 
due aft. The first effect of the wind was to make the vessels broaob 
to several points, heading them somewhere about S. or W. by S. 
Immediately thereafter the Nims commenoed to fall away, and at the 
time of the collision was within a point or two of ber eompass course. 
The Dows, however, did not fall away, but kept her southerly course, 
and from seven to ten minutes after the first appearance of the gale 
her starboard bow came into collison with the port bow of the Nims, 
making a wound which caused the latter to sink in deep water. Im- 
mediately preceding the collision, within a moment or two, the 
wheelsman of the Nims put ber helm hard a-port, the effect being to 
bring her up a point or two; and yet the witnesses substantially 
agrée tbat the vessels met at an angle of nearly 45 degrees. 

The night was smoky and there was sorne rain, but it was not very 
dark. Ligbts could be seen on the islands and main-land, but vessels 
could not be clearly distinguished over a half a mile distant. 

Eegarding the foregoing facts there is little controversy. The dis- 
pute commences with the attempt of the libelants to fasten responsi- 
bility upon the Dows. They insisted that she was in fault for the 
following reasons: First. She was improperly constructed, being 
fittedwith five masts, — an unusuaLnumber, — and "patent halyards," 
which areapt to become disordered in sudden emergencies. She was 
one of the largest sailing vessels navigating the lakes. She was an 
experiment. Second. She was insufficiently manned. Her crew con- 
sisted of but seven men, a master, and two mates, — ten in ail. Third. 
She was negligently and unskillfully maneuvered. The lookout was 
not in his proper place. The master did not attend to his duties, 
but performed the labor of a common sailor. The crew were im- 
properly disposed about the vessel. The sails which should hâve 
been left in position were taken in, and those which should hâve 
been taken in were allowed to remain. 

Thèse allégations of the libelants are vehemently combated by the 
«laimant, who insists that his vessel was blameless, and that the dis- 
aster was caused either by the fault of the Nims, or was the resuit 
of inévitable accident. Applying to the proof the rule of maritime 
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law as enunciatea m numerous controlling décisions, and it would 
seem that this collision can hardly be attributed to inévitable acci- 
dent. It might hâve been prevented, notwithstanding the suddeu 
and severe gale, which was hardly a sufficient or approxiniate cause 
for ail that happened. Is it not true that the danger would hâve 
been averted if proper measures had been seasonably taken, if good 
judgment and good seamanship had combined, and if the requisite 
skill had been displayed before the péril was so near that ail précau- 
tions were too late ? 

The next question to be considered is, was the Dows at fault? 
And hère the burden of proof is upon the libelants ; they must estab- 
lish the affirmative of this proposition by a fair prépondérance of évi- 
dence. It would be an idle and unprofitable task to attempt a gên- 
erai criticism of the Dows — her construction and management. It is 
wholly immaterial how négligent she may hâve been, unless that nég- 
ligence promoted, or tended to promote, the accident. Thus, ail 
questions relating to her patent halyards, the number and size of her 
masts, etc., can be laid out of the case. It may, perhaps, be said 
that thèse peculiarities should hâve compelled greater diligence and 
caution on the part of her crew, the Dows being in Borne sensé an ex- 
periment, and her behavior in ail circumstances and exigencies not 
having been fully ascertained. But it is very clear that there is not 
sufficient évidence of which to predicate a finding of faulty construc- 
tion which contributed in any appréciable degree to the disaster. 
The allégation that the crew was insufficient in number may also be 
summarily disposed of. Although the experts of the libelants were, 
perhaps, better able to express an intelligent opinion upon this ques- 
tion than those called by the claimant, because of their more exteuded 
expérience in navigating vessels of the larger class, yet the conten- 
tion between them is not important when it is remembered that at 
the time of the accident the difficulty was not that the crew was too 
small, but that wrong and inadéquate measures were adopted. It 
is in proof that when the squall struck the vessel ail hands were on 
deck, it being the hour for changing the watch. There were, there 
fore, men enough, aecording to the évidence in this case, to do ail 
that good seamanship required. 

The remaining inquiry regarding the Dows is, was she properly 
handled ? 

Ail the witnesses agrée that in such an emergency safety impera- 
tively demands — First, that the wheel should be put hard up; and 
second, that the after canvas should be taken in. Thus only can a 
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vessel be kept he whole force of the wind striking 

the after canvas, ;s are practically becalmed, and the 

tendency is, even as a fe .. lelm, to turn the vessel's head into 

the wind. When once in, îition great difficulty is experienced 

in getting her back upon 3*se«- Prompt and décisive action 

is required ; a mistake ai rtset may prove fatal. 

There is no controversys i the proposition that it was the duty 
of each master to keep his \essel on her course, and if, off, to bring 
her back again as speedily aspossible. Every effort should hâve been 
directed to that end. Being to windward, the Nims was required to 
keep out of the way of the Dows; but it was equally the duty of the 
Dows, if she wished to take advantage of any dereliction of the Nims 
in this respect, to keep her course. If the vesBel to leeward suddenly 
changes her course and runs at right angleB to it and directly across 
the track of the vessel to windward, it may well be doubted whether 
navigation rule No. 17 has any binding application. 

The Dows was off her course. The libelants allège that this resuit 
was produced by the neglect of her crew to do what, as has been seen, 
was of prime necessity, viz., lower immediately her after canvas. 
There is, of course, great conflict of testimony on this question, but 
it is thought that the weight of évidence is with the libelants. 

First. The account given by the witnesses who were aboard the 
Nims is corroborated by the testimony of several witnesses who were 
on other vessels — the tug Winslow and the Merrill — at the time of 
the collision. 

Second. There is a very marked disagreement among the claim- 
ant's witnesses — the crew of the Dows — as to what actually was done. 
Some assert that the sails were taken from the three after masts; 
others, that the fifth mast, or spanker, alone was denuded. Two wit- 
nesses insist that there was an effort made to square the yards ; the 
rest deny it. And there are various other statements of minor im- 
portance regarding which they are at variance* 

Third. The action of the master in ordering the foretop-gallant- 
sail to be taken in was a grave error. That this was done is not 
denied, and there is little attempt made to justify it. This sail — the 
highest on the foremast, and for that reason less likely to be becalmed 
— would doubtless, in proportion to its size, hâve exerted more in- 
fluence in keeping the vessel's head away from the wind than any 
other. Not only was this command given, but in order to exécute it 
several of the men were removed 150,feet or more from the after- 
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part of the vessel, where it 13 quita .ces were most 

required. 

Fourth. The behavior of the va' ..-ngiy corroborative of 

libelant's theory. It is in proof, air puted, that the Dows was 

easily handled, and promptly aaswt helm; and yet it appears 

that she ran nearly a mile, at almos'f angles with her course, re- 
sisting every effort of her helmsman " m aep her away, helpless and 
unmanageable. How can this conduct be accounted for except upon 
the theory that sufficient after canvas hàd not been taken off. Why 
did Bhe not fall away ? Why did she not answer her helm ? 

I must oonclude, then, that the Dows was at fault. 

The remaining inquiry is : Was the Nims at f ault ; did her con- 
duct in any way contribute to the accident ? It is contended by the 
claimant — First, that she was improperly manned, her crew eonsist- 
ing of but five men, three officers, and a steward, — nineinall; second, 
that after the vessels came up, heading south, the Nims, owing to the 
dangerons proximity of the Dows, should hâve run off to the south, 
under the stern of the Merrill, and so hâve avoided both vessels; 
third, that the statute imposed upon the Nims the duty of keeping out 
of the way of the Dows, and instead of observing this statutory re- 
quirement her sole attention appears to hâve been directed to the 
Merrill ; fourth, that there was no sufficient lookout on the Nims, 
as evidenced by the fact that the Dows was not seen until the péril 
was imminent, if not unavoidable ; that if the helm of the Nims had 
been put down a moment or two sooner, the vessels would hâve gone 
clear. 

Other acts, of which négligence is predicated, are alleged, which it 
is unnecessary to consider; for — likemanyof the accusations against 
the Dows — they cannot, to any appréciable degree, be connected with 
the accident. The Nims was in a situation of extrême danger. She 
was occupying a position between two vessels whose courses, origi- 
nally not over a mile apart, were converging almost at right angles. 
She had a double duty to perform — to keep out of the way of the 
Dows, and also, with référence to the Merrill, to keep her course. 
If the Nims had continued on the southerly course she first took after 
the squall struck her, and collision had occurred with the Merrill, she 
would hâve been in no position to claim the advantage of the rule 
quoted, which is based upon the assumption that the vessel to lee- 
ward keeps her course. It was then the dutyof the Nims, as it was 
of the other two vessels, to endeavor to résume the former course as 
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speedily as possible, "due regard being had to ail dangers bt naviga- 
tion, and to any spécial circumstances * * * rendering a de- 
parture * * * necessary in order to avoid immédiate danger." 
The Nims was nearer to her course than either of her companions, 
and though at the time of the accident she had not exactly reeovered, 
being headed a point or two to the southward, yet her position was 
more favorable for avoiding a collision with the Dows than if she had 
been steering E. by S. J S. But a vessel, though placed in péril by 
the fault pf another, should not doggedly and: persistently continue 
upon a line of conduct, which in ordinary<iircumst&nces, would be 
both practically and theoretically correct, if danger can be avoided by 
simple and ordinary précautions. 

Is the Nims amenable to this qriticism? This question must b,e 
answered in the affirmative, but not without some, doubt and hésita- 
tion. Although placed in extrême péril by the négligent action of 
the Dows, the Nims could, it would seem, hâve avoided the collision 
had proper attention been paid to the former bef pre it was too lato. 
When the squall struck the vessels they were from a half to three- 
quarfcers of a mile apart, and from seven to ten minutes elapsed bef ore 
the danger was impending. And yet no one seems to hâve appre- 
.^ended trouble from the Dows until she was but a iew hundred feet 
away. There was nothing in the state of the atmosphère to pre. 
vent her from being seen. She was seen from the Merrill, though 
the Merrill was about a half a mile further away. v It was the 
duty of the Nims to keep out of the way of the Dows; and this im- 
posed upon her the obligation of keeping a careful watch upon the 
latter's movements. Certainly she owed no higher duty in this re- 
spect to the Merrill than to the Dows. The lookout, of the Nims 
could not be found, and was not produced at the trial. Though he 
was absent through no fault of the libelants, the court is still left to 
conjecture what he saw, or neglected to see, of the Dows previous to 
his announcement, a moment before the collision, that she was luff- 
ing across the course. It was then too late. If he failed to see her, 
or having seen her, if he failed to report, in either case he was nég- 
ligent. The wheel of the Nims was not put down till the moment of 
collision, when the vessels were but a few hundred feet apart, but, 
even in the brief space which elapsed, she came up a point or two. 
It is true that carrying only her head-sails she could hardly hâve been 
expected to answer a port helm readily, and yet she came up suffi- 
ciently to give assurance that if another minute had been allowed 
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tbe vessels would^bave escaped. The Nims could hâve luffed, and 
passed under the stem of the Merrill, she being a quarter of a mile 
away and nearly abreast. 

From the moment that she recovered from the first effect of the 
wind the Nims commenced swinging to leeward, directly towards the 
Dows. She continued to do so until it was reported that the latter 
was crossing her bows. In ordinary circumstances, with the Dows 
absent, this would doubtless be considered good seamanship, but with 
the Dows présent and bat a short distance to leeward, it cannot be 
bo regarded. If, then, négligence can be imputed to both vessels, 
though in unequal degrees, the loss should not fall wholly upon one. 
The lawj in its wisdom, provides for a division in three cases : First, 
where the fault is inscrutable; second, where there is no fault on 
either side; and third, when both parties are guilty of négligence. 
The rule of the common law that contributory négligence prevents a 
recovery is not applicable in admiralty. 

Eegarding the principal issues in controversy, it cannot be denied 
that any déduction i^om the évidence is surrounded with perplex- 
ities and involved in doubt. The peculiar position of the vessels, the 
sudden approach of the hurricane, the confusion incident thereto, the 
int use excitement of the moment, the brief time allowed for thought 
or action, are circumstances which make this case an anomalous one, 
rendering the search for a oontrolling précèdent almost a fruitless 
task. And yèt, in view of the circumstances, it is thought that the 
disposition of the case above suggested is the most équitable that can 
be made. 

It follows that a decree should be entered providing for a division 
of the loss, when ascertained, and for a référence to compute the 
amount of the damages. 



PHŒNIX MOT. L. INS. CO. V. WALKATH. 16.1 

Phœnix Mut. L. Ins. Co. v. Walrath. 
(Circuit Court, B. D. Wisconsin. January, 1883.) 

Kkmoval op Cause— Act of Mabch 3, 1875, il 2 and 3— Removal aftek Triai, 
jn Statb Court. 

The meaning of sections 2 and 3 of the act of March 3, 1875, when consid- 
ered together, is that where a case was pending in the state court at the time 
of the passage of the act, it could be removed to the fédéral court if the appli- 
cation for removal was thereafter scasonably made, and if it was otherwise re- 
movable, notwithstanding there miglit hâve been a trial in the state court be- 
fore the passage of the act. But, as to any and ail cases brought in the state 
court subséquent to the passage of the act, there could be no removal after a 
trial in that court. 

Motion to Eemand Case to State Court. 

Finches, Lynde & Miller, for plaintiff. 

Jenkim, Elliott de Winkler, for défendant. 

Dyeb, J. A motion is made to remand this case to the state court, 
from which it was removed to this court. The action was commenced 
in July, 1880, in the circuit court of Milwaukee county. Issue was 
joined therein by the service of an answer on the twenty-sixth day of 
August, 1880. The cause was duly noticed for trial for the October 
term of the state court of that year, and was placed on the calendar 
of that court for trial at that term, which was the first term at which 
it could be tried after issue was joined therein. It was, however, 
not tried at that term, but was tried at the January term, 1881, be- 
fore the court and a jury, the trial resulting in a verdict for the plain- 
tiff, upon which judgment was duly entered. 

The original answer was a gênerai déniai, and on the trial the de- 
fendant asked leave toamend his answer, but the court refused leave, 
and excluded testimony which, it is understood, would hâve been 
compétent, not only under the proposed amended aiïswer, but under 
the original answer. Thèse rulings were excepted to, and an appeal 
was taken by the défendant to the suprême court of the state. That 
court reversed the judgment of the court below, and remanded the 
case for a new trial. The case was thereafter duly noticed for trial 
for the Mày term, 1882, of the Milwaukee county circuit court, and 
was placed on the calendar for trial. Subsequently, and on the 
twentieth day of May, 1882, the défendant applied for permission to 
file an amended answer. The court permitted such answer to be 
filed, and, as the same contained allégations constituting a counter- 
v.l6,no.2— 11 * 
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claim, the pîaintiff was allowed 20 days to reply thereto, and the 
cause, by order of the court, stood for trial at said May terni. On 
the thirty-first day of May the pîaintiff served on the défendant an 
order requirïng him to show cause why a bill of 'particulars of the 
defendant's demand should not be served, and staying proceedings on 
the part of the défendant until the hearing and décision of said mo- 
tion. The motion was heard and denied on the Bixth day of Sep- 
tember, 1882, which was after the expiration of the May term of 
the court. The plaintiff was then allowed 15 days to reply to the 
défendants counter- claim. Before the time thus granted in which 
to file a reply expired, and on the fourteenth day of September, 1882, 
the pîaintiff procured the cause to be removed to this court under the 
removal act of 1875. 

The first term of the state court at which the case could bê tried 
after the décision of the motion for a bill of particulars and after the 
pîaintiff was allowed 15 days tb reply to the defendant's counter- 
elaim, was the October term, 1882. This being the record in the 
state court> the défendant moves to remand the cause to that court 
on the ground'that at the time of the removal of the same to this 
court, it was not removable under the act of 1875. 

Much of the argument of counsel on both sides proceeded on the 
theory that the case was removable after its return from the suprême 
court of the state to the court below ; and in that view there was ex- 
tended discussion of this question, namely : What was the first term 
of the state circuit court after the reversai of its judgment by the su- 
prême court, when the case, in the then state of the record, could be 
first tried ? But the vital question to be hère considered lies back of 
that, and is this : Was the case removable to this court under the act 
of 1875 after the trial thereof in January, 1881? 

Before the passage of the act of 1875, there had been considérable 
controversy in the courts as to the time, with référence to a trial in 
the state court, when a cause could be removed. In Insurance Go. 
v. Dunn, 19 Wall. 214, the court, construing the act of 1867, held 
that under that act a case could be removed after a trial on the 
merits, if the statute of the state, as in Ohio, where the case arose, 
gave to the defeated party the right to a second trial; in other words, 
that under that act a case could be removed at any time before 
final trial. 

In the Bevised Statutes (sub. 3, § 639) the words of the act of 
1867 were changed from "final hearing or trial" to "trial or final 
hearing," as in the act of 1866; and then folio wed the act of 1875, 
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which was clearly intendsd to abridge the time within which suits 
could be removed from the state to the fédéral court. Hendecker v. 
Rosenbaum, 6 Fed. Ebp. 98, 99. 

Section 3 of the act of March 3, 1Ô75, provides — 

"That whenever either party, or any one or more of the plaintiffs or défend- 
ants entitled to remove any suit mentioned in the next preceding section, 
shall désire to remove such suit from a state court to the circuit court of the 
United States, he or they may make and file a pétition in such suit, in such 
state court, before or at the term at which said cause eould be first triedi 
and before the trial thereof for therernoval of such suit into the circuit 
court," etc. , 

Thén by section 2 it is provided "that any suit of a civil nature, 
at law or in equity, now pending or hereaf ter brought in any state 
court, where the matter in dispute exceeds," etc., may be removed 
into the circuit court of the United States, thus making the act ap- 
ply to suits pending at the time of the passage of the act. 

The clear meaning of thèse two sections, when considered together, 
is that where a case was pending in the state court at the time of 
the passage of the act, it could be removed to the fédéral court if the 
application for removal was thereafter seasonably made, and if it was 
otherwise removable, notwithstanding there might hâve been a trial 
in the state court before the passage of the act. But as to any and 
ail cases brought in the state court subséquent to the passage of the 
act, there could be no removal after a trial in that court; because the 
words of the statute are that the application for removal must be 
made before or at the term at which the cause could be first tried, 
and before the trial thereof. The language of the act means, in re- 
gard to suits pending when the act was passed, the first trial after 
the right of removal attached subsequently to the passage of the act ; 
(Hoadley y. San Francisco, 3 Sawy. 553-555; Hendecker v. Rosen- 
baum, supra;) and obviously its language, in regard to suits there- 
after brought, means the term after such suits are begun when a trial 
could first be had. See, also, Bible Society v. Grove, 101 U. S. 610. 

The case of Heicitt v. Phelps, 105 U. S. 393, much relied on by 
the learned counsel opposing this motion, it will be noticed, was one 
that was pending in the state court when the removal act of 1875 
was passed. It was commenced in 1869 and dismissed on final 
hearing in 1874. An appeal was taken to the suprême court of 
Mississippi, the decree of dismissal was reversed, and the case came 
back to the court below for further proceedings in conformity with 
the opinion of the appellate court, and thereafter the case was re- 
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moved to the fédéral court. It was, therefore, a case comîng within 
the second section of the act, as a case then pending, with a right of 
removal existing at the time it was removed, which was before the 
first term at which it could be first heard or tried after the passage of 
the act, and therefore came directly within the ruling made in the 
Removal Cases, 100 U. S. 457. 

The case at bar was nôt pending when the act of 1875 was passed. 
As we hâve seen, it was commenced in 1880. There was a trial at 
the January term, 1881, of the state court. .That trial was followed 
by an appeal and a reversai of the judgment of the court below, and 
the case came back for a new trial. Then, for the first time, there 
was an application for removal. That application came too late, 
because in such a case the statutory requirement is imperative that 
the removal must be made before there is any trial of the suit in the 
state court. As the suit was not brought in the state court until 
after the act of 1875 was passed,' it cannot help the party hère peti- 
tioning for a removal that the judgment which followed the first trial 
was reversed, and that the case came back to the circuit court of the 
state for a new trial. It was not removable after the October term, 
1880, of the state court, and the motion to remand must be granted. 

See City of Chicago v. Hutchinson, 15 Fed. Rep. 129 ; Thorne v. Towanda 
Tanning Co. Id. 289 ; Johnson v. Johnson, 13 Fed. Rep. 193 ; Darst v. City of 
Peoria, Id. 561'; Cramer v. Maok, 12 Fed. Rep. 803; Kerting v. American Oleo- 
graph Co. 10 Fed. Rep. 17 ; Aïdrich v. Crouch, Id. 305, and note, 307. 



United States ». Munford and others. 

{Circuit Court, E. D. Virginia. April 16, 1883.) 

Venire of Jurors m United States Courts — Jury Law of 1S79— Drawing 
Names from Severai, Boxes. 

It is not a yalid objection to the method of summoning juries for this dis- 
trict that the names are drawn from three boxés, ail of tbem lieing supplied 
with names by the clerk of the circuit court in conjunotion with the gênerai 
jury commissioner. 

Same— SECTion 802, Rev. St.— Court Directing from what Box to Draw 
Names. 

Section 802 of the Revised Statutes confers authority upon the court to di- 
rect from what boxes the jurors should be drawn so as to be most favorable to 
an impartial trial, and so as not to incur unnecessary expense, or unduly bur- 
den the citizens of any part of the district with such services. 
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3. BAME — SUMMONING BT-STANDER8 TO COMPLETE PANEI,. 

The jury law of 1879, and section 804 of the Revised Statutes, must be con- 
strued together, and when so construed they authorize the sumraoning from 
by-standers during ànycurrent term of talesmen enough to complète the panels 
necessary for the transaction of the business of the court. 

Motion to Quash Ventre of Jurors. 

Edmund Waddill, U. S. Atty., and John S. Wise, for the United 
States. 

Wm. W. Crump, W. W. Henry, and Hill Carter, for défendants. 

Hughes, J. As it will become necessary to order a venire of jurors 
for the term to be held in July, to winch this élection case and others 
on the docket will be continued, we are called upon to revise the dé- 
cision rendered the other day in this case on the motion to quash the 
venire of the présent term.* When that décision was rendered Judge 
Bond suggested that the same points might, in the event of a convic- 
tion, be again raised on a motion in arrest of judgment, and that we 
could then pass upon them after better opportunity for refleetion. 
Such opportunity is now lost; but we hâve had time to make up a 
mature opinion on the points raised last Thursday, and I will now 
announce it in order to indicate those views of the law on which the 
uext venire of jurors will be summoned. 

1. It was complained that three boxes are used in this district for 
the deposit of the names of persons alternately selected by the jury 
commissioners, counsel maintaining that only one box was author- 
ized bylaw. The jury law of 1879, as to districts in which there is 
a clerk for each place of holding the United States courts, requires 
that there shall be as many boxes as there are clerks. In our own 
district there happens to be but one clerk for the circuit court, al- 
though the court is held in three places. It also happens that there 
are three clerks of the district court,. — one for each of the three places 
at which that court is held, — and it would be necessary to a strict com- 
pliance with the law, as to ail trials had in the district court, that 
there should be three boxes for the jurors of that court. It has been 
the practice, however, to bring nearly ail criminal indictments and 
informations in the circuit court. And, therefore, while it would be 
perfectly légal to hâve as many as four boxes, one for each place of hold- 
ing the district court, and a fourth box for the jurors intended to serve 
in the circuit court, yet it has corne about that three boxes only hâve 
been used ; ail of them supplied with names by the clerk of the circuit 
court, in conjunction with Mr. Gabell, the gênerai jury coœmissioner. 

*See U. S. v. Munford, post. 
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I do not recollect how this plan of keeping three boxes, ail supplieà 
by Mr. Pleasants, in conjunction with Mr. Cabell, originated. I 
doubt whether it was suggested by myself. I certainly hâve no rec- 
ollection of having originated the plan. Be that as it niay, however, 
I think the plan approaohes as nearly to a compliance with the 
directions of the jury law of 1879 as is practicable in this district. 
There is certainly no shadow of authority to be found in that law 
for the proposition that there shall be only one box for the names of 
jurors used in this district. We think, therefore, after mature con- 
sidération, that this ground of objection to the plan of summoning 
juries for the district is not sustained by the law of 1879, and we 
shall continue to use three boxes. 

2. Another reasoh for quashing the venire of the présent term, which 
was urged by counsel for the défense in the présent case, was that I 
had directed the clerk to draw 30 names from the body of the dis- 
trict, and particularly to draw 12 from the Alexandria box, 12 from 
the Norfolk box, and only 6 from the Eichmond box. This was com- 
plained of as an illégal discrimination against Eichmond. As to the 
powef of a judge of the court to give Bnch instructions as I gave in 
this respect there is no doubt, for section 802 of the Eevised Statutes 
is express and emphatic on the subject. It provides that — 

"Jurors shall be returned from such parts of the district, from time to time, 
as the court shall direct, so as to be most favorable to an impartial trial, and 
so as not to incur unnecessary expense, or unduly to burden the citizens of 
any part of the district with such services." 

Hère was express authority conferred upon me by law to direct 
from what boxes the jurors should be drawn; and hère is indicated 
the précise object which I had in view when my instructions to Mr. 
Pleasants were given. The second ground of the motion which was 
made thé other day to quash the venire is therefore untenable; and 
I shall give the clerk, for reasons too obvious to need to be stated, the 
same instructions as I gave with référence to the présent venire. 

3. The remaining objection which was then urged to the présent 
venire was that the number of jurors drawn for it from the boxes hav- 
ing proved insufficient, others were summoned by the marshal, — not in 
accordance with the provision of the law of 1879, which directs that 
"ail jurors, including those summoned during the session of the 
court, shall be publicly drawn" from the boxeB, — but that he sum- 
moned men of his own sélection. The additional jurors summoned 
in the présent instance were selected under an order issued by myself 
on the ûfth of April, which was the fourth day of the présent terni, 
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directing the marshal to summon from by-standers as many petit 
jurors as would be necessary, with those already in attendance, to 
make up the whole number of the venirc to 24 men. The jury law ôf 
1879 is a gênerai law relating to "ail jurors," and has been held by 
Chief Justice Wàite and Judge Bond, sitting together, not -to oonâict 
with section 804 of the Eevised Statutës, which relates particularly to 
petit jurors. The law of 1879 expressly repeals some of the sections 
ôi chapter 15 relating to juries, but does éot repeal other sections, 
so that, on the înaxim expressio unius est exclusio alterius, section 804 
still remains in force. That section providés that — 

" When, from challenges or otherwise, there is not a petit jury to détermine 
any civil or criminal cause, the marshal or his deputy shall, by the order of 
the court in which such defect of jurors happens, return jurymen from by- 
standers sufficient to complète the panel." 

It was under this section that my order to the marshal of the fifth 
instant was issued ; and it was be..ause jurors had been thus sum- 
moned by the marshal, and not drawn from the boxes, that this 
venire was objected to by the défense in the présent case. It is ob- 
vious that a literal compliance with the law of 1879, directing that 
jurors required in the emergencies occurring during the term of a 
court shall be drawn from boxes and then summoned, is ofteti im- 
practicable. To sen'd out, while making up a jury during the term 
of a court, for men selected by lot from ail the localities in which they 
may happen to réside throughout a large district, hundreds of miles 
in dimensions, would entail most embarrassing delays. It would 
also be attended by great uncertainties; for it is obvious that the jury 
commissioners cannot be well acquainted with the men whose names 
they put in the boxes, scattered as thèse are over an area embracing 
60 or 70 counties and cities, or know with certainty either their 
places of résidence or their exact names, or the condition of their 
healtb, or whether or not they hâve removed from the district, or hâve 
died. The court can, therefore, hâve no assurance that the men thus 
selected by lot will, when sent for, be fbund and brought into court 
from the greater or less distances from which they are summoned. 
A literal adherance to the jury law of 1879, and a discardai of the 
unrepealed provisions of section 804, would work in fréquent cases, 
and would hâve operated in the présent case, a delay of proceedings 
équivalent to a paralyzing obstruction of the business of the court. 
Congress could not hâve meant to impose upon the proceedings of 
„ourts the delays adverted to. 

The jury law of 1879 and section 804 rnust, therefore, be construed 



168 FEDERAL REPORTER. 

together, and when so construed I do not see that there can be any 
irregularity or illegality in summoning from by-standers during any 
current term talesmen enough to complète the panels necessary for 
the transaction of the business of the court. I think the court ruled 
in strict aceordance with the letter and in full accordance with the 
spirit of the law in refusing, last Thursday, to quash the venire from 
which the panel of the jury in the présent case was made up. And 
I hère announce that if, at the trial of thèse élection cases, or of 
any other cases, it shajl be found that from "challenges or otherwise" 
panels cannot be completed from drawn jurors, I will direct the 
marshal to summon from by-standers a sufficient number of jurors to 
"complète the panels." 



Armstrong v. Syracuse Screw Co. 

(Circuit Court, JT. D. New York. May, W83.) 

Married Woman— Eçuity Action. 

A married woman in New York can. maintain an equity action in the United 
States courts in ber own name. 

Plea interposed to bill that plaintiff, being a married woman, can- 
not maintain the action, 

C. W. Smith, for défendant. 

K. H. de C. H. Duell, for complainant. 

Coxe, J. Upon the authority of Lorillard v. Standard OU Co. 18 
Blatchf. 199, [S. C. 2 Fed. Eep. 902,] the plea should be overruled; 
but with leave to file an answer to the amended complaint within 20 
days after notice of this décision. 



Neis and others v. Yocum. 
(Circuit Court, D. Oregon. May 15, 1883.) 

1. Mutual and Dépendent Undebtakings. 

The undertakings in a contract whereby one party agrées to sell and deliver 
an article to another on the demand of such other at a certain place and upon 
the payment by hitn of a certain price are mutual and dépendent ; butbeforo 
either party can maintain an action against the another for non-performance 
of such contract, he must aver and show an offer of performance on his part, 
or a rcadiness and willingness to perforai according to the circumslaiices of the 
case. 
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2. Spécial Demurhei?. 

Under the Code of Civil Procédure spécial demurrers are not allowed ; but 
if the allégations of a pleading are open to the objection of indefiniteness or 
uncertainty, the remedy is by motion, under section 84 of the Code, to make 
the same more definite and certain. 

3- DEMAND — ALLEGATION OP. 

Y. agreed to sell and deliver to N. and B., at a certain place, for a certain 
price, a certain quantity of hops, upon the demand of said N. and B., but with- 
out any time being specified in whicb such demand should be made. Held, in 
an action by N. and B. against Y. for the non-delivery of the hops, that an 
allégation that the plaintiffs had demanded the hops from the défendant with- 
out stating when, was sufflcient on gênerai demurrer ; and that an allégation 
that they were ready and willing to receive and pay for the hops, without stat- 
ing when or where, was also sufflcient. 

4. Allégation op Readiness and Willingness to Receive and Pat for an 
Abticlb. ' 

Where it Is agreed that an article shall be delivered to the buyer by the seller 
at a certain place for a certain price, on the demand of the former, and the de- 
mand is made for the delivery on a certain day, in an actioa for the non- 
delivery of the article, it is sufflcient to allège that hé was ready and willing to 
receive and pay therefor at the time and place appointed ; but if the seller has 
the article at such time and place, in such action the buyer must also allège 
and show that lie then and there offered to receive and pay for the same. 

Action for Damages. 

Walter W. Thayer, for plaintiffs. 

Rufm Mallory and James F. Watson, for défendant. 

Deady, J. The plaintiffs, eitizena of California, bring this action 
against the défendant, a citizen of Oregon, to recover the su m of 
$22,750 damages for the alleged non-performance of a contract for 
the sale and delivery of 65,000 pounds of hops on demand, at Eugène. 
The eomplaint allèges that on October 17, 1882, the défendant sold 
to the plaintiff 65,000 pounds of hops for 60 cents per pound, and 
then and there agreed with the plaintiffs to deliver them said hops 
at the town of Eugène, Oregon, on demand .therefor ; "that plaintiffs 
bave always been ready and willing to receive said hops, and hâve 
offered to receive and pay therefor, and hâve demanded the same from 
said défendant, but the said défendant, although often requested so to 
do, has hitherto refused and still refuses to deliver the same to the 
said plaintiffs," to their damage as aforesaid. The défendant de murs 
to the eomplaint, for that it does not appear at what time or place 
the alleged demand for the hops was made, or when the plaintiffs 
offered to receive and pay for the same, or that the plaintiffs were 
eyer ready or willing to receive or pay for the same. 

The undertakings of the parties to this contract are mutual and 
dépendent, to be performed concurrently. The défendant was not 
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bound to deiiver the hops until the plaintiffs had botli demandée! and 
paid for them, nor were the plaintiffs bound to pay for them until 
they were delivered. But if either party would enforce this contract 
against the other he muât do more than show the default of such 
other ; he must show a performance or an offer to perform on his part, 
or, according to the circumstances of the case, that he was ready 
and willing to perform at the time and place appointed. Dunham v. 
Mann, 8 N. Y. 508; Coonley v. Ânderson, 1 Hill, 519; Lester v. Jew- 
ett, 11 N. Y. 453; Goldsborough v. Orr, 8 Wheat. 224; Phila., etc., Ry. 
Go. v. Howard, 13 How. 338. 

Although the undertakings of the parties to a contract are mutual 
and dépendent, — to be performed concurrently, — a performance or 
offer to perform, or readiness and willingness to perform, at the time 
and place appointed, are conditions précèdent to the right of either 
party to maintain an action for the default of the other. Until the3e 
conditions are complied with the default is mutual, and neither partv 
can complain of the other. 

In this case the contract obliges the plaintiffs to make a demand 
for the hops, and as no time is speciâed within which it was to bave 
been made, the law will imply that it should hâve been made within 
a reasonable time, the circumstanceB of the transaction being consid- 
ered. For instance, it could hardly be supposed that the parties 
were dealing with référence to any other hops than the crop of that 
year, and it must hâve been in the contemplation of both of them 
that the plaintiffs would demand and receive the hops within the 
usual period of marketing the crop annually.produced in the vicinity 
of'the point where the deliyery was to be made. It is not understood 
that Eugène is a hop dépôt, or a place where hops are stored for sale 
and export ail the year round, but rather a point where the hops 
grown in the immédiate vicinity are received and shipped on the 
railway to Portland and elsewhere. And for this very reason it may 
be that although the demand and delivery are in contemplation of 
law acts to be concurrently performed, yet in fact the understood 
circumstances of the case may warrant the conclusion that the de- 
fendant was entitled. to more or, less time after demand was made to 
collect and deliver the hops at : Eugène. Coonley v. Anderson, 1 Hill, 
522. But a demand without an offer to pay was sufficient to devolve 
upon the défendant the duty of delivering the hops at the time 
speciôed therein, and at the place agreed on; and therefore, in my 
judgment, as soon as the demand was duly made, this case came 
within the category of those in which it is held that when one party 
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agrées to deliver an article at a certain time and place, and another 
agrées then and there to receive and pay for it, that in an action by 
the latter againat the former for the non-perfortnance of the con- 
tract, it is sufficient to allège and show that he was ready and willing, 
at the time and place apj>ointed, to receive and pay for the. article, 
without going further, and alleging that he offered to pay for it 
also. In such case the buyer's duty is to be présent at the time and 
place appointed, ready and willing there to perform the contract on 
his part — to receive and pay for the article purchased; and, if the 
seller does nothing, his right of action is thereupon complète. He is 
not bound to go out into the highways or elsewhere to find the seller, 
who may hâve no place of abode or business any where in the vicin- 
ity, for the purpose of making a tender of pay ment. Coonley v. An- 
derson, 1 Hill, 523. But if the seller, in pursuanee of a demand or 
otherwise, aceording to his contract, has the article ready for deliv- 
ery at the time and place appointed, the buyer must show an offer 
there to receive and pay for it, before he can maintain an action for 
the non-delivery. 

Tried by thïs statement of the law, the facts stated in the com- . 
plaint are more than sufficient to enable the plaintiff to maintain this 
action. There is an averment of readiness and willingness to receive, 
of an offer to receive and pay, and of a demand. Thèse facts, in 
connection with the contract Btatpd, constitute a cause of action. 
The complaint is sufficient to support a verdict and judgment for the 
plaintiffs. And although the demand may not be stated with suffi- 
cient particularity, and the complaint in this respect would be liable 
at common law to a spécial demurrer for not stating when it was 
made, and the time appointed by it for the delivery of the hops, 
still, if the parties go to trial upon it, the allégation of a demand is 
sufficient to admit the proof of any fact necessary to a légal demand, 
and in case of a verdict for the plaintiffs and a motion in arrest of 
judgment, it would be presumed that such proof had heen made. 
Clark v. Dales, 20 Barb. 65; Rentier v. Bank of Columbia, 9 "Wheat. 
595; De Sobry v. Nicholson, 3 Wall. 424. 

Spécial demurrers are not allowed by the Code of Civil Procédure. 
In section 66 thereof the grounds of demurrer to a complaint are 
specified, but none of them include the mère manner of stating a 
fact or the defective statement of material matter. By subdivision 
6 of this section the défendant may demur to the complaint on the 
ground that the facts do not constitute a cause of action, and thus 



172 FEDERAL REPORTER. 

objection is not waived by a failure to demur, but may be made on a 
motion in arrest of judgment. 

Doubtless there are cases in which the time wherein an act was 
done or occurred is material, and the statement of the fact without 
the time would not constitute a cause of action nor an élément of one. 
But in a case like this, when the agreement is that the article shall be de- 
livered on a demand, not required to be made within any specified time, 
the allégation that a demand was made, without mentioning any time, 
is a sufficient statement of the fact to support a verdict, and therefore 
a gênerai demurrer will not lie to the complaint on that account. If 
for any of the reasons heretofore suggested the demand was delayed 
so long as to amount to évidence of an abandonment of the contract 
by the plaintiffs and the discharge of the défendant from his obligation 
to deliver the hops, that fact, with the circumstances, may be set up 
as a défense to the action. Nor is it probable that the place of mak- 
ing the demand, if it was made upon the défendant in person, can 
ever become material. It was to be made upon the défendant, and 
of course might be made wherever he could be found. The agree- 
ment does not require it to be made in any particular place. And 
if it was made upon the plaintiff constructively, by being left at his 
actual or supposed place of business or abode with a third person, 
and he is advised that such a demand is insuffieient, he may deny the 
allégation of a demand, and contest it on the proof. Neither is it 
necessary to allège at what time and place the plaintiffs were ready 
and willing to receive any pay for the hops. Such an allégation nec- 
essarily refers to the time and place of delivery. Porter v. Rose, 12 
Johns. 211. And, in this case, the contract fixes the place of delivery, 
and the demand should fix the time of it. 

If, then, the allégation concerning the demand is so indefinite as to 
the time when it was made and the time thereby appointed for the 
delivery as to render "the précise nature of the charge" uncertain, 
the defendant's remedy is not by spécial demurrer, but by motion, 
under section 84 of the Code of Civil Procédure, to make the com- 
plaint more definite and certain in this respect. 

Nor do I think the undertakings of either of the parties to this con- 
tract are conditions précèdent, within the purview of section 86 of 
the Code of Civil Procédure, which authorizes the performance of 
such condition to be pleaded by stating generally that the party duly 
perforrned ail the conditions on his part; 

And particularly is this the case as to the demand — the one under- 
iaking which cornes nearer being a condition précèdent than any 
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other to be perfortned by the plaintiffs. For tbe contract being silent 
as to the time when or within which the demand was to be made, any 
averment of performance of this condition which did not state "the 
facts" of such performance, would be open to the objection of indefi- 
niteness and uncertainty. But even in the case of a contract with 
stipulations, which are conditions précèdent, a gênerai averment of 
performance of such stipulations can only be sufficient where the 
mode and time of performance are subBtantially detailed in the con- 
tract, and not left to the judgment or discrétion of the party bound 
to perform. 

The demurrer is overruled. 



Manville v. Kabbt.* 
[Œreuit Cowrt, S. D. Missouri. May 8, 1883.) 

1. Corporations— Stockholders — Double- Liability Clause — Jupgment Ob- 
tained by Collusion. 

Where A., a stookholder in an insolvenl bank, became liable in the sum of 
$1,200, under a double-liability law, to the créditera of the bank, and was aued 
for that amount by B., an admitted creditor, and A. a few days thereaftcr, and 
before judgment could be had in the ordinary course, agreed with C that if 
the latter would buy up daims against thé bank to the amount of bis liability 
he would confess judgment in his t'avor, and C. accordingly bought up claims 
to that amount at a large discount, from a stockholder in said bank, and A. 
confessed judgment in his favor for the fui] amount of the claims, and paid the 
same, held, that such judgment and satisfaction could not be pleaded in bar to 
the suit brought by B. 

Action against Stoèkholder of lnsolveni Bank. 

Edward Cunningham, for plaintiff. 

C. E. Pearce, for défendant. 

Tkeat, J. The défendant admits that, as a stockholder in the in- 
solvent bank at Belleville, he became liable in the sum of $1,200, 
under the double-liability law, to the crediiors of that bank. The 
plaintiff, being an admitted creditor, sued défendant uccordingly. 
A few days- thereafter, and before judgment could be had in the ordi- 
nary course, a friend of the défendant bought up outstanding claims 
against the bank at a large discount, and, through confession of judg- 
ment by défendant, obtained full pàyment of the Sum of $ 1,200. This 
latter judgment, and satisfaction thereof, are pleaded in bar to the 

*Reported by B. F. Rex, Esq., of the St. Louis bar. 
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présent suit. It appears that both the défendant and his friend were 
fully aware of the pendency of this suit, and they supposed that the 
subséquent purchase of outstanding indebtedness, with a confession 
of the judgment thereon, would operate not only as a préférence of one 
creditor over ariother, but also in enabling the friend, through the de- 
fendant's co-operation, to defeat plaintiff's rights and possibly make 
a spéculation to the injury of this creditor, even if there were no under- 
standing that défendant was to share in the spéculation. 

The suprême courts of Missouri, and seemingly of Illinois, hâve 
held that a stockholder, when sued, or before suit, can pay outstand- 
ing demands, and, having surrendered them for cancellation, can 
plead that fact in bar to the extent of the amount so bought and 
canceled. The reasons given in those cases for the conclusions 
reached are purely technical and not satisfactory, even on technical 
grounds, for they ignore the gênerai spirit and purpose of the law of 
double liability, and léave the door wide open for fraud. If this 
court is at liberty to go behind those decided cases, it would certainly 
agrée with the appellate court of the fourth district of Illinois, — 
Gauch v. Harrison, (Wall, J.,) — in which sounder views are expressed 
— those more consonant with the purposes of the statute and the 
rights of parties, and even with technical rules. 

If a stockholder cannot set off the debts of the corporation to him, 
in order to defeat his liability, why should he be permitted through 
a friend to defeat a just claim against himself. when sued, by con- 
fessing judgment in favor of that friend, prior to the possible time 
when the creditor originally suing could obtain judgment on a valid 
demand, except by consent ? 

In the absence of proof that the confessed judgment was in whole 
or part for the defendant's benefit, or that the same was collusively 
contrived to defeat the plaintiff, the technical rulings referred to 
might be conclusive, although no adjudged cases cover fully the facts 
and circumstances under considération. 

The salient facts are that the défendant was sued by this plaintiff; 
that he conversed with his friend on the subject ; that they were satis- 
fied of bis liability; that it was understood défendant would confess 
judgment in favor of his friend if he bought up demands against the 
bank; that thereupon demands were bought up at a heavy discount, 
judgment confessed, etc. Those demands were bought from a well- 
known stockholder who could not use them in his own case. 

It may be that the technical rulings of the Missouri and Illinois 
suprême courts might lead to the extent claimed by défendant, but 
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the vîews of Judge Wall are far more consistent with sound law, 
riglit, reason, and strict justice. They comtnend themselves fully to 
the judgment of this court. The resuit is, that judgcnent will hâve to 
be èntered in favor of plaintiff for the sum of $1,200. 

The cases especially referred to are State Savings Ass'n v. Kellogg, 
63 Mo. 540; Manvillev. Boever, 11 Mo. App. 317; BuchanariY. Meis- 
ser, 111. Sap. Ct. MS. ; Gauch v. Harrison, Pourth App. Ct. 111. MS.; 
Jones v. Wiltberger, 42 Ga. 575; Cole v. Butler, 43 Me. 141; Thomp. 
Liab. Stockh. §§ 424, 425. 

It is not to be considered that this court admits that the décisions: 
of the suprême court of Illinois go to the extent claimèd by the de- 
fendant, but merely that if they do, this court folio ws, as more per- 
suasive, the views of Judge Wall heretofore referred to. Were any 
other views to obtain than thoBe hère indicated, the double-liability 
clause would be comparatively futile, for a stockholder could, at pleas- 
ure, defeat the rights of a creditor pursuing him, by secùring the in- 
tervention of a friend, or by transferring hia claims which he could 
not use as a set-off , and hâve thetn made the basis of a suit against 
himself, whereby the obligation imposed on him by law would be de- 
feated. , :• ■ 



Brown v. Mussfor». , 

(Circuit Court, E. D. Virginia,. April 16, 1883.) 

1. Fédéral Elections — Sections 2005, 2006, Rev. St.— How Construed. 

Sections 2005 and 2006 of the Revised Btâtutes, although originally côntaincd 
in the enforeement act of May 31, 1S70, which lias been repealed, were re-' 
enacted as they now stand on the twentieth of June, 1874, as part of the law^ 
relating to the élective franchise, passed by congress in virtue of its gênerai po wer 
over fédéral élections, 1 and are to be construed as independfcîit enactinents. 

2. Samb — Référence by Implication. 

Although thèse sections may not refer in terms to fédéral élections, yet it is a 
- necessary implication of law that they do refer to them, congress having gên- 
erai powers of législation in respect to such élections, and the courts being 
bound to give effect to such sections in respect to ail élections ovef which con-' 
gress possesses gênerai powers. : 

i. Same— No Application to State Elections. 

Thèse sections do not, however, apply to state élections, because in respect 
to them, in order to be valid under the flfteenth amendment to the constitu- 
tion, which confers only limited powers of législation upon congress oVer'state 
élections, they must contain apt words bringing them within the province; pfr 
the amendment, which they do not: 
4. Same — Validité under Article 1 oï Constitution. 

The fact that thèse sections are not warranted by the flfteenth amendment 
dous not îeuder them null if authorized by article 1 of the constitution. 
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Action of Trespass on the Case. . 

Edgar Allen, for plaintiff. 

Robert StUes, for défendant. 

Hughes, J. This suit is brought under sections 2005 and 2006 of 
the Eevised Statutes of the United States. The déclaration charges 
that the défendant, who was an officer of the state of Virginia, charged 
by law with the duty of assessing for taxes ail persons in Richmond 
liable to taxes, and especially with the capitation tax, the payment of 
which was made by law a prerequisite to voting, deprives the défend- 
ant, by refusing to assess him, of an equal opportunity with others to 
qualify himself to vote in Bichmond for représentatives in congress at 
an élection held on the seventh of November, 1882, the plaintiff being 
otherwise a qualiûed voter. The déclaration seems to contain ail the 
a verments necessary to be made to bring the case within the scope of 
sections 2005 and 2006. 

The case is before us on a demurrer, and no other ground of de- 
murrer is assigned than that sections 2005 and 2006 do not author- 
ize such a suit as this, because they are themselves void and of no 
effect. In argument it was contended that thèse sections were orig- 
inally part of the enforcement act of May 31, 1870; that as they 
stood in that act they were bound by its preamble and context; 
that as they stood there they applied only to state élections, and could 
only be valid as to them by authority of the fifteenth amendment of 
the national constitution; that in order to fall within the authoriza- 
tion of that amendment it was necessary that section 2005 should 
limit the discrimination between voters, which it made actionable 
to such discrimination as should be made on account of race, color, 
or previous condition of servitude; and that as the section corre- 
sponding to section 2005 in the act of May, 1870, did not contain 
words to bring it within the scope of the fifteenth amendment, and 
section 2005 does not, both are void. 

It is unneceBsary to go back to the now-repealed law of May, 1870, 
to détermine its meaning and validity. We do not prétend now to 
pass upon any question arising under that law, or to construe it. 
We shall deal only with sections 2005 and 2006 as they stand, 
stripped of ail connection with the act of May, 1870, in the Eevised 
Statutes, and as they were enacted by congress on June 20, 1874, 
with that révisai. 

The questions arising under this demurrer upon thèse sections are 
precisely the same as aro'se the other day on the demurrer of the de- 
fendants in the élection case of U. S. v. Miuiford, post, on section 
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5506, which latter section also was originally part of the enrorcement 
act of May 31, 1870. We then held that that act was now repealed; 
that section 5506 now stands in the Eevised Statutes as a distinct 
section, stripped of the context and uninfluenced by the preambles 
and "aforesaids" of the act of 1870, by which We might originally 
hâve been bound to construe it; that it stood upon its own terms 
and language as a law enacted in 187é as part of the chapter of the 
Eevised Statutes relating to crimes against the élective franchise ; that 
although it may not refer in terms to fédéral élections, yet it is a 
neeessary implication of law that it does refer to them, congress hav- 
ing gênerai powers of législation in respect to such élections, and the 
courts bèing bound to give effect to the section in respect to ail élec- 
tions over which congress possesses gênerai powers. 

The very sàme question is presented by the demurrer in this case 
in respect to section 2005. We hâve only to adhère to our ruling 
made the other day in the élection case. We hold that section 2005 
was passed by congress subsequently to the act of May, 1870, as part 
of the laws of the Eevised Statutes relating to the élective franchise; that 
it was passed iri virtue of the gênerai powers of congress over fédéral 
élections ; that it is not, necessarily,to be construed in connection with 
the preamble and context of the act of May, 1870 ; that it was en- 
acted independently of such context, as it now stands in the Eevised 
Statutes, on the twentieth of June, 1874; that congress must be held 
to hâve applied it to fédéral élections whether express language was 
used to that effect or not; that it does not in its présent form and 
status apply to state élections, because, in respect to them, the sec- 
tion, in order to be valid under the fifteenth amendaient, which gives 
only limited powers of législation over state élections, must contain 
apt words bringing it within the province of the amendment, which 
words are wanting; that the fact that the section is not warranted by 
the fifteenth amendment does not render it null if it is authorized by 
article 1 of the constitution; and that if the discrimination com- 
plained of in this suit resulted, as alleged, in depriving the plaintif! 
of the privilège of voting equally with ail others entitled to vote in a 
fédéral élection, the déclaration is good. 

The demurrer is therefore overruled. 

See U. 8. v. Wright, ante, 112, and U. S. v. Bader, ante, 116. 
v.l6,no.2— 12 
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Duff, Assignée, etc., v. Bindley. 

District Court, W. D. Pennsylvania. February 20, 1883.) 
X. Trover to Recover Value op Timber 8old bt Owner of UNDrvroED 1h- 

TERBST IN LAND. 

It being by statute unlawful for an owner of an undivided interest in timber 
land to eut down ot remove from the land any timber trees without having firgt 
obtained the consent of his co-tenants, and, as against his non-consenting co-ten- 
ants, his sale of lumber manuf actured ont of timber so eut or removed passing 
no title to his vendee, lidd, in an action of trover against such vendee by a 
non-consenting part owner, that the plaintiff was entitled to recover the value 
of his interest in the lumber as of the date of the défendant' s conversion, with 
no allowance for the expense and labor of the trespassing vendor. 

2. Timber Fblled Treated as Real Estate. 

Timber unlawfully eut down by an owner of an undivided interest in the 
land without the. consent of his co-tenant, and still lying upon the land at the 
time of the marshal's sale of the undivided interest in the land of the non-con- 
senting owner, who had not elected to treat the felled timber as personalty, re- 
mains part of the freehold, and the interest of the défendant in the exécution 
therein passes to tho marshal's vendee as realty. 

At Law 

L. B. Duff, for plaintiff. 

Knox é Reed, for défendant. 

Aoheson, J., (charging jury.) This is an action of trover, brought 
by Levi Bird Duff, assignée in bankruptcy of John Carrier and An- 
drew F. Baum, agasinst Edwin Bindley, to recoyer damages for the 
-wrongful conversion of certain lumber, boards, etc., made from timber 
eut from a tract of land numbered 2009, situated in Glearfield county, 
Pennsylvania. This tract, by a deed dated March 13, 1868, was con- 
veyed by John Dubois to John Carrier, Andrew F. Baum, and Bobert 
Osborne, who took and held the land as tenants in common, owning 
equal interests — one-third each. About the year 1876, the interest 
of Osborne in the land became vested in James W. Biley and J. T. 
Stockdale. Carrier and Baum were duly adjudged bankruptslnthe 
year 187é, and their interests passed to their assignée in bankruptcy. 

Prior to the commencement of the proceedings in bankruptcy, how- 
ever, Smith and McGregor obtained a ]'udgment in the circuit court of 
the United States for the western district of Pennsylvania against 
John Carrier, and the assignée in bankruptcy took Carrier's title, sub- 
ject to the lien of that judgment. The judgment was duly revived, 
and upon an exécution issued thereon the United States marshal, on 
the nineteenth of June, 1879, sold the interest of Carrier in the land 
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to the said Jftiley, to whom the marshal executed a deed therefor dated 
August 25, and aoknowledged August 26, 1879. 

Under authority from Eiley and Stockdale, but without the consent 
of the assignée in bankruptcy, — and without his knowledge, so far as 
appears, — George F. McLean and Andrew F. Baum eut from the Baid 
tract of land timber yielding about 2,000,000 feet of lumber. McLean 
and Baum commenced thèse opérations in the fall of 1878 and con- 
tinued them during the year 1879, or the greater part thereof. Mc- 
Lean and Baum sawed up the timber, and sold and delivered part of 
the lumber manufactured out of it to Edwin Bindley, the défendant ; 
and this is the lumber which is the subject-matter of : this suit. When 
sold to the défendant, the lumber was at the railroad siding at Dubois, 
in Clearfield county, and by defendant's direction it was shipped to 
him from that point by rail, consigned to him at Pittsburgb. Under 
the évidence, the railroad siding at Dubois must be considered as the 
place of delivery to the défendant. Upon the shipment to him at 
that place the conversion by him of the lumber was complète. In 
Pennsylvania, by virtue of the provisions of the act of assembly of 
May 4, 1869, (Purdon, 1467-8,) it is— 

"Unlawful for any owner or owhers of any undivided interest in timber 
land within this commonwealth to eut or remove, or to cause to be eut or re- 
moved, from the said land, any timber trees, without first obtaining the writ- 
ten consent of ail eo-tenants in said premises." Section 1. 

The second section of the act provides that— 

" No sale of any timber eut or removed from such undivided lands before 
or without such consent, shall pass any title thereto, and- the parties injured 
shall hâve every remedy in law and equity for the reeovery of the said timber 
trees, and of ail square timber, boards, ties, shingles, and other articles wbat- 
soever manufactured therefrom, and also for the reeovery of damages for the 
cutting or removing of the same, which they now hâve against an entire 
étranger to the title." 

And section 3 provides that — 

" Upon the violation of the provisions of the first section of this act, it shall 
be lawful for any of the parties in interest to sue out a writ of estsepement, 
to prevent any further cutting thereon, or the reraoval of any timber then al- 
ready eut, or both, which said writ shall be of force until the interests of the 
parties shall be set out in severalty, or the writ dissolved by the court, or the 
action of partition in référence to said land finally ended." 

In the présent case, McLean and Baum, in cutting the timber from 
tract 2009, acted altogether without the consent of the assignée in 
bankruptcy, and therufore, as to him, tbey were naked trespasserg — 
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willful wrong-doers. Nor did they acquire, as against the plaintiff, any 
better title to the lumber, the boards, etc., than they had in the tim- 
ber itself. The assignée in bankruptcy had the same undivided in- 
terest in the lumber as he had in the timber out of whieh it was 
.sawed. It follows, therefore, that the sale by McLean and Baum to 
the défendant did not convey any title to the plaintiff's share of the 
lumber, and the plaintiff is entitled to a verdict according to the es- 
tent of his interest in the lumber so sold and consigned to the de- 
fendant. From the defendant's testimony it appears that the first 
delivery to him was of 22,800 feet of clear and common pine boards, 
on June 21, 1879. The next deliveries were on July M, August 28, 
and September 18, 1879. As to the quantities delivered at thèse 
dates there is no controversy. The counsel will furnish you with the 
figures in their respective statements, which they will submit to you. 
The other deliveries to the défendant were made in cars (the num- 
bers of which we hâve) at Dubois, on and after November 2, 1879. 
In respect to the quantities of thèse deliveries there is a great dis- 
crepancy, amounting to from 75,000 to 85,000 feet, between the par- 
ties. The évidence hère is conflicting. The counsel hâve com- 
mented upon it and given you their respective views. It will be for 
you to détermine, from ail the évidence, the whole quantity, the num- 
ber of feet of lumber, delivered to the défendant, remembering that 
the delivery took place at Dubois upon its shipment by the cars. 

Having determined the whole amount. of lumber delivered to the 
défendant, the next question for your considération will be, what was 
the plaintiff's proportion or share therein ? He undoubtedly owned a 
third interest in right of Baum. He claims another one-third inter- 
est in right of Carrier. But Carrier' s interest in tins tract of land 
was sold by the United States marshal on June 19, 1879. Beyond ail 
question that sale carriéd to Eiley, the purchaser, Carrier's interest 
in ail timber then standing on the tract ; but I am of opinion, and 
charge you, that it went beyond that, and also embraced ail felled 
timber which then remained on the land. I am of the opinion, and 
instruct you, that such timber— timber eut down by McLean and 
Baum prior to the date of the marshal's sale, but still lying on said tract 
No. 2,009, at the time of said sale — must be regarded, as between the 
the parties to this controversy and those under whom they claim, as 
part of the realty. Rogers Y.Gilinger, 30 Pa. St. 185 ; Leidy v. Proc- 
ter, 97 Pa. St. 486. Hence.m right of Carrier, the plaintiff had only 
an interest in so mue h of the lumber in question — the lumber deliv- 
ered to the défendant— as was sawed or made from timber removed 
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from tract No. 2,009 prior to June 19, 1879, the date of the mar- 
shal's sale. 

The jury may fairly assume that the 22,800 feet of boards deliv- 
ered to the défendant on June 21, 1879, was made from timber which 
had been removed from the tract prior to the marshal's sale. But 
how mueh, if any, of the lumber delivered after June 21st was made 
from timber removed from the tract prior to June 19, 1879, has not 
been shown as clearly as is désirable. I, however, leave you to dé- 
termine, under ail the évidence, how the fact is. 
, In assessing the plaintiff's damages you will ascertain from the 
évidence what was the fair value of the lumber at the railroad siding 
at Dubois at and imtnediately before the time it was put on the cars; 
and you will make no déduction or allowance for any expenses Me- 
Lean and Baum were at in cutting the timber, or sawing it, or in re- 
moving it to the railroad siding. I hâve already instructed you that 
the plaintiff's interest in the sawed lumber was the same as his in- 
terest in the timber itself out of which it was made, and in ascertain- 
ing its value no abatement is to be made on account of what McLean 
and Baum's labor and expenses may hâve added to its value. They 
were mère trespassers as against the plaintiff and entitled to no such 
allowance, and in this respect the plaintiff is in no better position. 

Let me briefly recapitulate : The jury will ascertain — First, the 
whole quantity of lumber delivered to the défendant; second, the dé- 
fendante proportion or share thereof, in accordance with the instruc- 
tions already given; third, the fair value of the lumber at the rail- 
road siding at Dubois at the time it was put on the cars. Having 
determined thèse matters, the money value of the plaintiff's share 
will be of easy calculation. To that value so ascertained you may 
add (and it will be proper to add) interest to this date. 



Baltimore & O. R. Co. v. Hamilton. 
{Circuit Court W. D. Virginia. April 4, 1883.) 

1. PUACTICE— MOTIOK TO QUASH AT RULES. 

When the case is at rules* the défendant, in his individual capacity, may 
make a motion to quash for matters patent in the suit. 

2. Same — Writ of Replbvin — United States Circuit Court. 

As the laws of Virginia do not admit the action of replevin, the writ of re- 
plevin cannot issue from this court. 



182 FEDERAL REPORTER. 

3. Same— Propbtîty m Custodia Legis— Pboferty Seized by Tax Coulector. 
Property seized by a collector of taxes for the tax assessed on it is in custodia 
legis, as if taken under exécution, aad at common law replevin would not lie 
to take possession thereof. 

At Law. Motion to quash writ of replevin. 

F. S. Bhir, Atty. Gen., and W. S. Lurty, for the State. 

Bumgardner, Compton, Pendleton é Bond, for plaintiff. 

Hughes, J. This is an action brought by the Baltimore & Ohio 
Eailroad Company, a corporation under the laws of Maryland, to 
recover the possession of certain cars and rolling stock claimed by it 
as the property of that corporation, which it is alleged is now in the 
possession of Hamilton, the défendant. The writ is a writ of replevin, 
issued by the clerk of the circuit court of the United States for the 
western district of Virginia, at Harrisonburg, upon the filing of a bond 
to pay ail damages in the usual way in replevin. A motion has been 
filed by John E. Hamilton, treasurer of Augusta county, in that dis- 
trict, to quash the writ upon its return to rules, which was upon the 
third of Àpril, upon the ground that replevin does not lie in this state 
against a tax collector, as he was, nor indeed is it a mode of practice 
and proeeeding in Virginia at ail. Had this been filed in the individual 
capacity of the défendant we should hâve had less difficulty about it. 
There is nothing in the writ or proceedings to show that the défend- 
ant was. sued as collector, and nothing to Bhow that the property - 
was taken for taxes. If that was a défense to the action the défend- 
ant must plead it, but could not assert it in a motion to quash, which 
must be granted for such causes only as are patent upon the face of 
the writ ; and the motion to quash or the plea filed should hâve been 
in the name of défendant and not in his officiai capacity. But the 
case being at rules, the défendant has the right to make the motion 
to quash in his individual capacity for ma ;rs patent in the suit, and 
ât this hearing he has so done. He allèges that the suit ought to be 
quashed because the laws of the state of Virginia do not admit the 
action of replevin. 

In looking at this fact it appears that as early as 18*23 Virginia 
abolished this old common-law form of action for ail purposes except 
cases of diBtress for rent, and in 1849 abolished it altogether, and for 
ail purposes. There is no vestige of a case in replevin on the docket 
of this court, nor is there at Richmond, so far as inquiry can déter- 
mine. The law of the United States requires (section 914, Eev. St.) 
that the courts of the United States shall conform their forms and 
modes of proeeeding to sucll as in like cases are the forms and modes 
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of proeeeding in the courts of record in the state where the United 
States court is sitfcing. 

Now, on a like case, that is, in a case where a person is complained of 
for taking possession of and holding the chattels of another wrongfully, 
the courts of Virginia are not permitted to give the writ of replevin 
to a plaintiff to remedy his wrpng; and as we must follow their form 
and mode of proeeeding in such a case, we are not at liberty to issue 
that writ, but must follow the state's form and mode, whatever they 
may be. 

In Nudd v. Burrows, 91 U, S. 426, Mr. Justice Swaynb déclares 
the pnrpose of the act to be to bring about uniformity in the law 
of procédure in the fédéral and state courts of the same locality. 
While in the fédéral courts the common-law pleadings, forms, and 
practice were adhered to, in the state courts of the same district 
the simpler forms of the local oode prevailed. The evil was a serious 
one. It was the aim of this provision to remove it. This was done 
by bringing about the conformity in the courts of the United States 
which it prescribes. This is stated with great clearness, and the bar 
ought not to be ungiateful to the génial justice who remembered his 
brethren in construing this statute in that important case, for he says 
pne of the happy effects of the section is that it saves them from the 
necessity of studying two distinct Systems of remédiai law, and of 
practicing according to the wholly dissimilar requirement of both . In 
this, we think, the kindness of the judge to his over-worked brethren led 
him aside. For the statute cornes only to the relief of the lawyer, 
who ne ver leaves the courts, fédéral and doméstic, of his own state. 
He that practices in the fédéral courts generally must study the dif- 
férent remédiai laws of nearly 40 states and territories. But had we 
the right tp issue the writ of replevin in Virginia, we are of opinion 
it would hâve served the plaintiff to little purpose. We are not called 
upon to décide the point; but at common law it was never held that 
replevin would lie to take possession of property in custodia legis. 
Property seized by a collector of taxes for the tax assessed on it is in 
custodia legis, as if taken upon exécution. ' 

The motion to quaah is granted. 

See Mx parte Baltimore & 0. R. Co. 2 Sup. Ct. Eep. 876. 
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United States ». Cuiras. 

(District Court, 8. D. New York. April 10, 1883.) 

I. Penai/ties and Forfeitures— Intent— Rev. St. $ 2873— SMtraGtnro. 

As guilty knowledge or eyil iateut are not necessary ingrédients in statutory 
crimes or penalties, where the intention o£ the statute appears not to make 
them so,in an action agaitist the master of a vessel, under section 2873, for ua- 
lading goods without a permit, the master'a want of knowledge or of partici- 
pation in the unlawful acts is no défense. 
2. Same— Design of Statute— Mastebs of Vesset.s. 

The design of section 2873, like that of section 50 of the act of March 2, 1799, 
is to Becure vigilance on the part of masters, or the persons having charge of 
the vessel, iu preventing illicit traffic, which by virtue of their command they 
are presumed to be able to prevent. 

5. S amk — Derelict or Salvage Goods— Accident. 

Section 2873, imposing a penalty for unlading goods without a permit, is to 
be interpreted and applied according to its intention, — viz., to impose vigilance 
in preventing such unlading upon the persons having command,— and it is not 
to be applied in cases evidently outside of the intention of the statute, such as 
derelict or salvaged goods, or goods unladen in case of accident to save them 
from loss, nor to cases of unlading by a superior attacking force ; hor, in like 
manner, where it is affirmatively shown that it could not by any piacticable 
means be prevented by the master or person in command. 
4. Same— Section 16, Moiety Act— Question fob Jury. 

In an action for a penalty against the master in such cases, section 16 of the 
moiety act (1 Supp. Rev. St. 80) requires only that the intent with which the 
acts were done by the persons who committed them should be submitted to the 
jury, not the intent of the master. 

6. Sections 2873 and 2768, how Construed, 

Sections 2873 aud 2768 are to be construed together as the équivalent of sec- 
tion 50 of the act of March 2, 1799, and as-imposing only one penalty, viz. , a 
penalty either upon the master, or, if he be not in command at the time, thon 
upon the person who is in command of the vessel. 
6. Same — Suit asainst Absent Master. 

Where 77 packages of cigars Were secretly lowered for the purpose ot sumg- 
glingfrom the bowsof the steamer S., at 2 o'clock a. m., while she lay at anehor 
at lower quarantine, New York harbor, while the master was absent from the 
ship, he having gone the day previous to the New York custom-house, 15 
miles distant, to make entry of the arrivai of the vessel, as he wàs bound to do 
by law, held that, though the penalty of $400 was incurred, the suit should 
hâve been against the person in actual command of the vessel at the time, and 
not against the absent master, and that the latter was aot liable. 

Action to Eecover Penalty. 

S. L. Woodford, Dist. Atty., and Wm. C. Wallace, Asst., for the 
United States. 

Goodrich, Deady & Platt, for défendant. 

Brown, J. This action was brought under section 28T3 of the 
Eevised Statutes, to recover a penalty of $400 against the défendant, 
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as master of the steam-ship Saratoga, for the unlading of goods 
from the steam-ship in the night-time, and without a permit, con- 
trary to the provisions of section 2867. The steamer arrived at New 
York from Havana in the forenoon of July 13, 1881, and dropped 
anchor at lower quarantine. The master left the vessel to make 
due entry of her arrivai at the custom-house, as required by law, and 
did not return until the following morning. During the night, at about 
2 a. m. of the 14th, a small boat from the vicinity of Coney island 
approached the bows of the steamer, and after a few signais, evi- 
dently preconcerted, came along-side the bows and received 77 boxes 
of cigars and 1,600 bundles of cigarettes, lowered from the side of 
the steamer, and immediately put off for shore. This was observed 
by détectives who were watching from another vessel, and the men 
and cigars were pursued and captured. The cigars were afterwards 
eondemned and sold. This action was thereupon commenced against 
the master to recover the statutory penalty of $400; and a separate 
libel was also filed against the Saratoga, to enforce a lien upon her 
for the same penalty under section 3088 of the Eevised Statutes. It 
being conceded that neither the master nor owner was "a con- 
senting party, nor privy to the illégal act," this court held that the 
act of February 8, 1881, (1 Supp. Kev. St. 591,) was applicable, and 
that the vessel could no longer be seized for the enforcement of the 
penalty incurred by the master. The Saratoga, 9 Fed. Eep. 322. 
This décision has since been affirmed on appeal in the circuit court. 
15 Fed. Eep. 382. 

Upon the trial of the présent action it was contended on the part 
of the défendants (1) that under section 2873 the master is not liable 
for sueh illégal acts unless he is knowingly concerned therein ; (2) 
that under section 16 of the moiety act of June 22, 1874, (18 St. at 
Large, 186; 1 Supp. Rev. St. 80,) no penalty can be imposed on 
the master unless there was an aotual intention on his part to defraud 
the United States. 

Upon the above facts and othersnot necessary to be set forth hère, 
the court submitted to the jury the following questions : First. Were 
the cigars in question unladen without a permit? Second. "Was the 
défendant at that time master of the Saratoga ? Third. Were the 
cigars unladen with the actual intention of defrauding the United 
States ? Fourth. If so, did the défendant participate in this intention, 
or was- he privy to it ? Fifth. Was the défendant knowingly con- 
cerned in, or did he aid or concur in, the unlading of thèse cigars, 
directly or indirectly ? The jury answered " Yes" to each of the three 
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first inquiries, and "No" to the last two. By consent the question 
was reserved for further argument as to the proper verdict to be ren- 
dered upon thèse findings. 

It ia strenuously cbntended on the part of the défendant that 
by the true construction of section 2873 the master is not liable un- 
leBS he knowingly concurs in the unlawful acts. This section is 
derived from section 50 of the collection act of March 2, 1799, (1 St. 
at Large, 665,) and that section provides, in casesof unlawful unlading, 
that "the master or person having the charge or command of such 
ship or vessel, and every other person who shall knowingly be con- 
cerned or aiding therein," etc., "shall forfeit the sum of $400," etc. 
The provision that "the person having the charge or command qf 
such ship tir vessel shall be liable" is covered by section 2768 of the 
Eevïsed Statutes, which déclares that "the word ' master ' as used in 
this title may include any person having the chief charge or command 
of the employaient and navigation of the vessel." 

The clear reading, both of the original act and of section 2873 of 
the Kevised Statutes, makes a distinction betweenthe "master or per- 
son having charge of the vessel," and "ofchers who may aid or be con- 
cerned" in the unlawful unlading of the goods. Knowledge on the 
part of the'latter is plàinly necessary to be shown, but not, as I read 
it, in the former. The gênerai purpose of this provision, as well as 
varions others in the same titlè, is to prevent Smuggling and frauds 
on the revenue. The opportunities which vessels approacbing the 
coast, or coming into port, hâve for the unlawful discharge of goods, 
and the difficulty on the part of the government in detecting the par- 
ticular persons guilty of it on board ship, are so great that convic- 
tions would be very few, and the prévention of smuggling well nigh 
impossible, if no punishment or penalty on any person conneeted 
with the vessel were inflicted, exeept upon those proved to hâve 
knowingly taken part in the unlawful acts. From the necessity of 
the case, therefore, and from the f act that the "master or person hav- 
ing charge of the vessel" has suprême authority and control over the 
ship, the receipfc arid delivery of goods, and the persons on board, 
and from his presumed ability, therefore, to prevent the unlawful de- 
livciy of goods, section 2873, like section 50 of the act of March 2, 
1799, is designed to make the master answerable for any unlawful 
unlading of goods withbut proof of his actual knowledge of or partic- 
ipation in the unlawful acts. The design is to secure vigilance on 
his part to prevent illicit trafic ; and if he does not do it, he is pre- 
sumably négligent, and punishable for such négligence. The Har- 
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mony, 1 Gall. 128; The Industry, Id. 114; The Saratoga, 9 Fed. Kep. 
328. 

The maxim of the common law insisted on by counsel, which makes 
guilty knowledge or an evil intent a necessary ingrédient in the punish- 
ment of crimes, (U. S. v. Silk Umbrellas, 12 Fed. Ekp. 412,) does not 
necessarily apply to statutory offenses or penalties. Where the statute 
prohibits an act being done r or being done under certain circumstances, 
without making knowledge or intent an ingrédient in the offense, the 
person doing the act is bound at his péril to see that the circum- 
stances are such as do not make it unlawful. Thus, where the stat- 
ute makes criminal the sale of liquors that are "intoxicating," or their 
sale to an "habituai drunkard," or the sale of adulterated milk or 
tobacco, or prohibits bigamy or adultery, or the enticing away of in- 
fants within a certain âge, want of knowledge of the particular facts 
making the act unlawful is no défense ; the offender will be held 
guilty, though he had no knowledge that the liquors were intoxicat- 
ing, or the vendee an habituai drunkard, or that the milk or tobaccc 
were adulterated, or that the person cohabited with was a married 
woman, or that the person enticed was within the prohibited âge. 
Com.v. Boynton, 2 Allen, (Mass.) 160; State v. Heck, 23 Minn, 549; 
Corn. v. Waite, 11 Allen, (Mass.) 264; Beg. v. Woodrow, 15 Mees, & 
W. 404; Corn. v. Mash, 7 Metc. 472; Corn. v. Elwell, 2 Metc. 190; 
Reg. v. OUfier, 10 Cox, Crim. Cas. 402. 

Many other cases to the same effect are collected in the elaborate 
argument of the attorney gênerai in the case of Halsted v. State, 41 
N. J. (12 Vroom,) 577, 583. 

In the case last cited, Beasley, C. J., says : 

" Nothing in law is more incontestable than that, with respect to statutorj 
offenses, the maxim that crime proceeds only from a criminal mind does not 
universally apply. The cases are almost without number that vouch for this. 
*- * * As there is an undoubted competency in the law-maker to déclare 
an act criminal, irrespective of the knowledge or motive of the doer of such 
act, there can be, of necessity, no judicial authority having the power to re- 
quire, in the enforcement of the law, such knowledge or motive to be shown. 
In such instances the entire function of the court is to find out the intention 
of the législature, and to enforce the law in absolute conformity to such in- 
tention. And in looking over the decided cases on the subject, it will be 
found that in the considered adjudications this inquiry has been the judicial 
guide. And, naturally in such an inquiry, the décisions hâve fallen into two 
classes, because there hâve been two cardinal considérations of directly oppo- 
site tendency, influencing the minds of judges; the one being the injustice of 
punishing unconscious violations of law ; and the other the necessity, in viéw 
of public utility, of punishing, at tirnos, some of that very class of offenses." 



188 FEDERAL REPORTES. 

This principle is not merely applicable to affirmative acts, but 
extends also to cases of mère omission of what, under the circum 
stances, ïs a légal duty, (C7. S. v. Bayaud, post, 376, recently de- 
cided in this circuit ; as on a sale of poisonous drugs, the omission 
to attach a proper cautionary label;) and so in many other cases of 
négligence. Bish. Crim. Law, §§ 216, 313, 316. "In thèse cases," 
Bays Bishop, (section 317,) "the law casts upon the master a duty of 
care in the employaient of his servants, and a constant supervision. 
The real thing punishable, therefore, is his own carelessness." 

That the intention of the. statute in section 2873 is notto make 
knowledge on the part of the master a necessary ingrédient in incur- 
ring a penalty, is to be inferred not only from the distinction made 
by that section between the master and other persons aiding him, 
but from the fact that the same distinction is found in other sections 
of the same title, in some of -winch knowledge, or fraudulent intent, 
is expresBly made a necessary ingrédient, as in sections 2839, 2864, 
2865, 2873, 3051, 3082; while in other Bections it is not so, as in 
sections 2772, 2774, 2775, 2797, 2802, 2809, 2828, 3069. That for- 
faitures and penalties were expected to be incurred under thèse pro- 
visions of law, notwithstanding the want of knowledge or evil intent, 
is shown also by the provisions for remission of the forfeiture or 
penalty by the secretary of the treasury, whenever, in his opinion, 
the same waB incurred without "willful négligence, or any intention of 
fraud, in the person or persons incurring the same." 1 St. at Large, 
596; Eev. St. § 5292; 1 Supp. Eev. St. p. 81, § 18. A considérable 
portion of the forfeitures on importations under the sections above 
cited hâve been had under this construction of the law, where the im- 
porter had no knowledge or intent of wrong; and applications to the 
secretary of the treasury for remission hâve accordingly been of very 
fréquent occurrence on that ground. 

I hâve no doubt that the intention of section 2873, as respects the 
masters of vessels, is similar, and that mère want of knowledge of 
the unlawful unlading is no défense; and such, I think, is, in effect, 
the décision in the case of The Sarah B. Harris, 4 Cliff . 147. I de 
not mean to hold that there are no possible circunistances in whicb 
the master may be exonerated from liability. If while the Saratoga 
was lying at anchor she had taken fire, and the goods were unladen 
without a permit in order to save them from being consumed; or if, 
being about to sink, the goods were removed to save them from loss, 
although they would be literally unladen without a permit, it is plain 
that that would not be such an unlading as the statute eontem- 
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plates, nor witliin the intent of the statutory prohibition ; and, indé- 
pendant of the moiety act, it would be the duty of the court, in con- 
struing the statute according to its obvious purpoae, to hold that it 
did not apply to such a case, and that no penalty was incurred. 

Again, the law, as Story, J., says in Jackson v. U. S. 4 Mason, 190, 
"does not reqaire impossibilités, but supposes the party able to com- 
ply, and the case such as admits of compliance, with its réquisitions/' 
The law does not apply to cases of derelict or salvaged goods, 
where there are no means of complying with the requirements of the 
law, nor to cases of inévitable accident or necessity. Peischv. Ware, 
4 Cranch, 347, 364, 365; The Waterloo, 1 Blatchf* & H. 120; U. S. 
v. 83 Barrels ofSpirits, 1 Low. 241; U. S. v. Randall, 1 Spr. 546. 

Section 50 of the act of 1799 provides, as I hâve said above, for 
the liability "of the master or person having the charge or command 
of such ship or vessel." This alternative liability "of the master or 
person having charge or command of the vessel" indicates on the 
face of the statute itself, as it seems to me, the ground of the liabil- 
ity, viz., the presumed ability of the master or person having com- 
mand to prevent the offense. The statute should, therefore, be con- 
strued and applied with référence to the reasons and grounds of it, 
apparent upon its face. In effect the statute charges upon the mas- 
ter or person in command the duty of preventing the unlawful un- 
lading of goods, and the penalty is inflicted upon the one or the 
other of them because of his presumed négligence in not preventing 
it. The statute thus construed is brought into harmony with the 
gênerai principle stated by Thompson, J., in the Case of 651 Chests 
of Tea, 1 Paine, 499, 507, in which he says : "1 am not aware of a 
single instance where * * * a forf eiture is incurred that it does 
not grow out of some fraud, misconduct, or négligence of the party on 
whom the penalty is visited." 

If goods were unladen from a vessel by an overwhelming attacking 
force, which the master could not resist, no one, I think, would claim 
that the master was liable; and so if unladen through any other 
cause, which the master, after performing his whole légal duty, could 
not, in fact, prevent. Thèse are matters of défense ; and if it were 
shown that ail possible and practicable means were used to prevent 
goods being smuggled on or off the vessel, and to discover them if 
brought aboard, not only would smuggling very speedily be sup- 
pressed or reduced to a minimum, but on proof s of such f acts I should 
regard it as the duty of the court to hold that the penalty was not in- 
curred. The Queen, 11 Blatchf. 416; U. S. v. Sunberg, unreported; 
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The Stadacona, 14 Int. Eev. Eec. 147. In tins case the proof was 
merely that orders were given by the eaptain to make an examina- 
tion of the vessel, and that a report was made to him that nothing 
was discovered. It is needless to say that this is altogether insuffi- 
cient. Every part of a vessel is known, or should be known, to her 
officers; and goods so bulky as thèse, it must be assumed, would hâve 
been found on proper search, or the failure to find them should be 
more clearly explained or accounted for. The Missouri, 9 Blatchf. 
433. 

2. By section 16 of the act of June 22, 1874, (1 Supp. Eev. St. 80,) 
it is provided "that in ail actions, suits, and prooceedings," etc., "to 
enforce or déclare the forfeiture of any goods," etc., "or to recover the 
value thereof, or any other Bum alleged to be forfeited by reason of 
any violation of the provisions of the customs revenue laws, in which 
action," etc., "an issue or issues of fact shall hâve been joined, it 
shall be the duty of the court, on the trial there.of, to submit to the 
jury, as a distinct and separate proposition, whether the alleged acts 
were done with an actual intention to defraud the United States. 
* * * And unless intent to defraud shall be so found, no fine, 
penalty, or forfeiture shall be imposed." 

It is claimed on the part of the défendant that this section meana 
an intent to defraud on the part of the person sued. The statute does 
not say whose intent is referred to ; what is required to be submitted 
to the jury is whether "the alleged acts" were done with the intent to 
defraud. I hâve no doubt that under this section it is the duty of the 
court to submit to the jury the question whether the prohibited act 
was done with the intent to defraud on the part of those who com- 
mitted it. In the case even cf an uulading of goods to avoid loss by 
fire or by the sinking of the ship, the jury might find that the re- 
moval was or was not also accompanied with the intent to smuggle 
the goods unladen. In the présent case the question was submitted 
to the jury, and they found that "the alleged acts" were done with 
the intent to defraud, but that the master was not privy to it. I 
think the intent referred to in this section does not include the intent of 
inasters of vessels who are made responsible for the illégal and fraud- 
ulent removal of goods by persons under their control. "The alleged 
acts" referred to are the acts necessary to be set forth in the suit as 
the légal cause of action ; and the intent referred to is the intent with 
which the acts were done by the persons who did the acts. Section 
16 applies to that extent, and, in my judgment, no further. The only 
acts needed to be set forth in a suit for the penalty are those pertain- 
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rog to the unlawful unlading of the goods. If thèse, acts were done 
with intent to def raud, then the master is, by statute, made liable 
to the penalty on account of his presumed power to prevent it. HiB 
intent is not in question. I should be slow to believe that it was 
the intention of congress in passing the açt of 1874 to absolve mas- 
ters of vessels f rom ail responsibility for smuggling by those on board 
and under their oontrol, or tô relieve njasters from that légal, duty of 
vigilance to prevent smuggling which has existed and been deemed 
necessary to the protection of the government ever since the collec- 
tion act of 1799. The language of section 16 of the act of 1874 does 
not require this construction. It is foreign, I think, to the gênerai 
purpose of the act. It would be a conséquence, ne ver contemplated 
by congress, and hence should not be so construed, where the language 
.does not require it. . < 

The passage, moreover, of the act of February 8, 1881,(1 Supp. 
Eev. St. 591,) and the mémorial which led to it, (The Saratoga, 9 Fed. 
Rep. 322, 330,) five years and upwards after the passage of the act 
of : 1874, show that neither masters nor vessels were deemed to be re- 
lieved by the act of 1874 for liability for penalties through any in- 
nocence on the part of the master. 

Thewhole object and scope of the act of 1881, above referred to, go 
no further than to relieve the vessel from seizure or forfeiture, where 
it appears that the owner or master was not a consenting party, or 
privy to the alleged illégal act. Under the law previously existing, 
the vessel was liable to be seized for the, recovery of the penalty im- 
posed upon the master; but if the master, after the passage of the 
act of 1874, was not liable unless there was intejit to def raud on his 
part, of course the vessel would not hâve been liable, and she could 
not hâve been seized for the recovery oî the penalty imposed on the 
master, because in such case there was no such penalty. Under the 
construction of the act of 1874 .contended for by the défendant, the 
act of 1881 would, therefore, hâve been entirely superfluous. For 
under that act the vessel still remains liable as before, if the master 
was privy to the illégal act, because the act only purports to relieve 
the vessel from seizure when "neither the owner nor master were a 
consenting party or privy to the unlawful act." 

As the cigars in question were unladen in the night-time without 
a permit, with the intent of smuggling, and therefore with intent to 
defraud the United States, a penalty was incurred on the part of the 
master or person in command. There was no proof in défense suf- 
firent to show either that the cigars might not hâve been discovered 
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previously by that reasonable diligence which men exercise in their 
own affaira to prevent frauds, or by such diligence as men usually 
exact from their own employés, and which the government bas a 
right to demand of the owners and masters of veasels, as a part of its 
revenue System, to prevent the commission of frauds by those on 
board. 

3. As it turns out upon the évidence, I feel bound to hold, how- 
ever, that in this instance the suit for a penalty has been brought 
against the wrong person. During the day previous the master had 
corne up to the custom-house, some 15 miles above the place of an- 
chorage, to make entry of the arrivai of the steamer, as he was by law 
bound to do under a penalty of $1,000, and he did not get back to 
the vessel until the morning after the unlading of the cigars, and 
the jury found that he was iù no way privy to it, directly or indi- 
rectly. During this absence from the vessel about the business of the 
.ship, though he did not cease to be "master," and the jury hâve 
found that he was so, he was not during that absence the person 
having the Charge or command of the ship at the time, within the 
meaning of section 50 of the act of 1799 and of section 2768 of the 
Kevised Statutes. If section 2768 and section 2873 were to be con- 
strued without any référence to the preceding law, there might be 
difficulty in determining whether both the master and the first officer, 
in a caBe like this, were not liable to the penalty. The words, "hav- 
ing the chief charge or command of the employment and navigation 
of the vessel," in section 2768, in connection with section 2873, must 
hâve référence to the charge or command at the time when the un- 
lawful unlading or deliveryis committed, and that person in this case 
was obviously the first officer, and not the absent eaptain. 

But on comparing the various provisions of title 34 of the Eevised 
Statutes with the act of March 2, 1799, and the various acts amend- 
atory thereof, I am satisfied that there was no intention in the Re- 
vision to extend the penalty for the unlawful unlading of goods 
under section 2873 beyond that which existed under section 50 of 
the former act, which provides that in such case "the master or per- 
son having charge or command of such ship or vessel" shall be liable 
for the penalty. In numeroas sections of the collection act of 1799 
this same alternative phrase is used. In title 34 of the Eevised 
Statutes that phrase is not used ; but, as it is to be presumed, for 
the purpose of avoiding needless répétition, it is provided by section 
2768 that the"word 'master,' as used in this title, may include any per- 
son having the chief charge or command," etc. I think the intention 
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of both statutes îs the same. Under section 50 of the act of 1799, 
it is clear that the penalty could not be imposed upon both the mas- 
ter and other person in charge, etc., under this alternative clause, 
but only upon the one or the other,— namely, the one who at the time 
of the unlawful act is on board and charged with the control or com- 
mand of the vessel. In this case it was admitted, and the évidence 
clearly showed, that the master was not on board nor ïncommand at 
the time ; and, as the jury hâve found that he was in no way privy 
to the unlading of the goods, on this ground judgment should be 
entered for the défendant. 



State of Indiana ex rel. Wolf, Auditor, etc., ». Pullman Palace 

Cas Co.* 

'Circuit Court, D. Indiana. March 8, 1883.) 

1. State Législation— Act Unconstitutional. 

Section 87 of the act of the législature of Indiana of March 29, 1881, entitled 
"An act concerning taxation," imposing a certain proportionate tax according 
to distance traveled in Indiana on the gross receipts of foreign sleeping-car 
companies, conveying passengers to, from, and through Indiana, hd& uncon- 
stitutional, as being in conflict with article 1, j 8, of the constitution of the 
United States. 

%. Taxing Power of States. 

While the taxing power of a state is unliraited over subjects within its juris- 
diction, it cannot, however, be exercised on persons and property beyond its 
territory or jurisdiction. 

3. Interstate Commerce — Régulation of, Vested Kxclusivelt m Congress 
and Pkohibited to States. 

The transportation of freights and passengers from state to state is interstate 
commerce, and the régulation thereof by the states is forbidden by the fédéral 
constitution. Such commerce, whether carried on by individuals or corpo- 
rations, is under the exclusive jurisdiction of congress. And while a state mây 
exclude from its jurisdiction foreign corporations not engaged in interstate 
commerce, it cannot exclude a foreign corporation engaged in such commerce 
any more than it could exclude an individual so engaged. 

At Law. 

D. P. Baldwin, Atty. Gen., and Ralph Hili, for the State. 

0. A. Lochrane and Baker, Hord è Hendricks, for défendant, 

1. Under the allégations of the complaint the défendant is a for- 
eign corporation engaged in the business of carrying passengers, and 

*Reported by Chas. H. McCarer, Asst. U. S. Atty. 
V.16,nO-2— 13 
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aB to corporations of this character the state has no more power of 
control than it has over a natural.person engaged in the same busi- 
ness, Pavl v. Virginia, 8 Wall* 168; Pensacola Telegraph Co. y. 
Western Union Tel. Co. 96 U. .S. .1; Liverpool Ins. Co. v. Mass. 10 
Wall. 566-573; Ducat v. Chicago, là. 410 ; Eorer, Interstate Law, 288. 

2. Thi&;being a Buit for a penalty founded on a statute, the statute 
must be striqtly construed, and if the section in question requires any- 
thing to be done by the défendant that is beyond the power of In- 
dianato command, and if the failure to do the thing winch the state 
had no power to command is an ingrédient in the offense for which 
the penalty sued for is imposed, then the entire section must fall. In 
other words, where the législature attempts to require two things, 
one of which is within and the other beyond its constitutional power, 
and a joint or entire penalty- is.prqyided for the failure to perform 
bbth requirerhents, the penalty can.not be collected, because the of- 
fense does not consist in the non-performance only of the thing which 
the législature had the right to require, but is coupled with the non- 
performance of an act over which the législature had no control. U. 
S. v, Reese, 92 U. S. 214 ; State y. Amer..Exp. Co. 1 Biss. 227. 

3. Passenger transportation f ails within the range of the com- 
mercial power of the United States. Passenger Cases, 7 How. 283, 
401; Crandallv. Nevada, 6 Wall. 35; Case of the State Freight Tax, 
15 Wall. 232, 280, 281; Railroad Co. v. Maryland, 21 Wall. 456- 
472; Erie Ry. Co. v. New Jersey, 31 N. J. Law, 531; Henderson v. 
Mayor of New York, 92 U. S. 259. 

4. Where the subjects of the commercial power of the United 
States government are national in their character or admit of a uni- 
form System or régulation, there the commercial clause of the con- 
stitution is self-executing, and no législation by congress is necessary 
to prevent interférence by state législation. Cooley v. Board of 
Wardens, 12 How. 299; Gilman v. Philadelphia, 3 Wall. 713; Bal- 
timore, etc., R. Co. v. Maryland, 21 Wall. 456 ; Welton v. Missouri, 91 
U. S. 275; Henderson v. Mayor of New York, 92 U. S. 259, 272; 
Hall v. De Cuir, 95 U. S. 485; Railroad Co. v. Husen, 95 U. S. 465; 
County of Mobile v. Kemball, 102 U. S. 691; Webber y. Virginia, 103 
U. S. 344-351; Western Union Telegraph Co. v. State of Texas, 105 
U. S. 460; State v. American Express Co. 7 Biss. 227; Erie Ry. Co. 
v. State, 31 N. J. Law, 531; Carton v. Elinois Cent. R. Co. 14 Be- 
porter, 518. 

5. The section of the statute is null and void, because it is an at- 
tempt to give the section an extra territorial opération, by requiring 
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sleeping-car companies incorporated in other states than Indiana to 
report to the auditor of state of Indiana their receipts received in such 
other states for business done in such other states, although such re- 
ceipts were never within the territorial limits of the state of Indiana. 
Eorer, Interstate Law, 10, and cases cited in note 5 on same 
page; Story, Confl. Laws, § 20. 

It is not compétent for a state to requiré a foreign corporation to 
report for taxation or to tax gross receipts not received within such 
state, and it is a rudimentary prineiple that state laws can hâve no 
extraterritorial force. Railroad Co. v. Pennsylvania, 15 Wall. 300; 
Railroad Co. v. Jackson, 1 Wall. 262; St. Louis v. The Ferry Co. 11 
Wall. 423; Delaware Tax Case,lB Wall. 229; State v. Amer. Exp. Co. 
7 Biss. 230; Foresman v. Byms, 68 Ind. 247; Herron v. Keeran, 59 
Ind. 472; City of Evansville v. Hall, 14 Ind. 27; People v. Eastman, 
25 Cal. 603; Davenportv. Miss, é M. R. Co. 12 Iowa, 539; Oliver v. 
Washington Mills, 11 Allen, 268; Eorer, Interstate Law, 275. 

The case of State Tax on Gross Receipts, 15 Wall. 284, presented 
the question as to the validity of a Pennsylvania statute in its opéra- 
tion upon a Pennsylvania and not a foreign corporation, and was sus- 
tained upon two grounds : (1) The tax was upon the fruits ôf com- 
merce after those fruits had been garnered into the treasury of the 
railway company, and not a tax upon the commerce which produced 
those fruits; (2) that the tax was upon the franchise of the corpora- 
tion. The "fruits" in this case are in the treasury of the défendant 
in another state, and are, therefore, not within the reach of the taxing 
power of Indiana, and the corporation was created by another state, 
so that the state of Indiana is not in a position to tax its franchises. 

6. It should be stated, by way of application of the foregoing prin- 
cipes, that the section attempting to impose the penalty sued for re- 
quires the défendant, an Illinois corporation, to report to the auditor 
of state of the state of Indiana, as a basis of taxation, ail its gross 
receipts received in other states in ail cases where any part of such 
receipts includes pay for sleeping-car accommodations in passing 
tbrough Indiana, or any part thereof. This is manifest from the 
déclaration contained in the section that, "in Computing such gross 
receipts, the same shall be in the proportion that the distance trav- 
ersed in this state bears to the whole distance paid for." 

Suppose a sleeping-car ticket is purchased and paid for at the 
city of New York, by way of Indianapolis, to the city of San Fran- 
cisco. In such case the section contemplâtes that the company shall 
apportion the entire price of the ticket in the proportion that the 
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mirnber of miles traveled by the passenger in Indiana bears to the 
whole number of miles from New York to San Francisco. In the 
case supposed, and, indeed, in ail other cases, there can be no taxa- 
tion without such a report, for the taxation is based on the report, 
and can, under the section, hâve no other basis. It follows that if 
Indiana cannot require such a report to be made to its auditor of 
state, it cannot impose the tax, and of course cannot recover a pen- 
alty for not making the report or for not paying the tax, or for refusing 
to do both. The penalty provided for is for not making the report and 
for not paying the tax. As, in the case supposed, the money paid for 
the ticket was paid in New York, the business of selling the ticket 
and receiving the money was not, of. course, transacted in Indiana, 
and therefore, being business done in New York, Indiana could not 
require such business to be reported to her auditor, and could not 
tax such business or the proceeds thereof. Indiana could not tax 
the business or require a report thereof, because it was not transacted 
in Indiana but in New York. Indiana could not tax the money arising 
from the business, because it was received in New York and was 
never in Indiana. From this it appears that sleeping-car companies 
are required to report to Indiana, as a basis of taxation, their receipts 
for tickets sold without the state, simply because the coach in which 
the holder of the ticket is to be carried must, in passing from New 
York to San Francisco, run through Indiana; and the tax is levied 
upon a part of the receipts thus reported in the proportion designated 
by the section. What is this if it be not a tax on the passenger for 
the privilège of being carried through Indiana? or a tax on the Com- 
pany for the privilège of allowing the passenger to be carried through 
Indiana in its coach ? 

If the statute in question only required a report of money received 
in Indiana for tickets sold therein, a différent question would be pre- 
sented. But hère the provision is for reporting ail the gross receipts 
of the company, no matter where received, provided the journey for 
which they are received lies through Indiana. There is no provision 
for separating and separately reporting the receipts in Indiana from 
those received elsewhere, but the requirement is to report ail the 
gross receipts, wherever received, and to pay taxeB thereon in the pro- 
portion named in the section, in ail cases, where such receipts are 
for a ticket involving a journey through Indiana. The penalty 
sought to be recovered is for not reporting and not paying taxes on 
gross receipts received without the state as well as within the state ; 
and, being an entire and indivisible penalty for not doing things 
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winch the state had no right to require, the législation must fall; 
although it may include the doing of things winch the state might 
hâve required if they had been unblended with requirements beyond 
its power, 

Again, if Indiana may require such a report and impose such a 
tax, and exact penalties for failing to make the one and pay the other, 
every other state may do the like, and thereby interstate commerce, , 
so far as passengers in sleeping cars are concerned, be destroyed. 

Gebsham, J. The législature of Indiana, on the twenty-ninth day 
of March, 1881, passed an act entitled "An act concerning taxation," 
the eighty-seventh section of which reads as follows: 

"Every joint-stock association, Company, or corporation, incorporated under 
the laws of any other state, and conveying to, from, and through this state, or 
any part thereof, passengers and travelers in palace cars, drawing-room cars, 
sleeping cars, or chair cars, on con tract with any railroad company, or thé 
managers, lessee, agent, or receiver thereof, shall be held and deemed to be a 
sleeping-car company ; and every such sleeping-car company doing business in 
this state shall annually, between the flrst day of ApriJ and the first day of 
June, report to the auditor of state, under the oath of an offlcer or agent of 
such corporation, the gross amount of ail their receipts, within or without the 
state, for fares earned or business done by such company within this state 
for the year then next preceding the flrst day of April of thecurrent year; and 
in Computing such gross receipts the same shall be in the proportion that the 
distance traversed in this state bears to the whole distance paid for. At the 
time of making such report, such company shall pay into the treasury of the 
state the sum of $2 on every $100 of such receipts. And every sleeping-car 
company failing or refusing for more than 30 days after the first day of June 
to render an accurate account of such gross receipts, as above provided, and 
pay the required tax thereon, shall forfeit $25 for each additional day such 
report and payment shall be delayed, to be recoverëd in an action in the naine 
of the state of Indiana, on the relation of the auditor of state, in any court of 
compétent jurisdiction, and the attorney gênerai shall conduct such prosecu- 
tion; and such sleeping-car companies so failing or refusing shall be pro- 
hibited from carrying on such business untii such payment is made; and ail 
railroad companies in this state, or the persons managing or operating the 
same, are prohibited from hauling any cars of any sleeping-car company while 
so in default; and for each violation of this prohibition shall be liable to pay 
to the state of Indiana the sum of $100, to be recoverëd in the proper action 
by the state." 

The Jirst paragraph of the complaint avers that the défendant, the 
Pullman Palace-car Company, is a joint-stock company, organized 
under the laws of Illinois ; that it now is and for a long time has 
been engaged in the business of carrying to, from, and through the 
state of Indiana passengers and travelers in palace cars, drawing- 
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room cars, sleeping cars, and chair cars ; that it f ailed and refused to 
report to the auditor of state, as required by law, the gross amount of 
ail its receipts within and without the state, for fares earned or busi- 
ness done by it within the state for the year preceding the first day 
of April, 1881, Computing such gross receipts as required by the above- 
quoted section, 'and f ailed and refused to pay into thetreasury of the 
state $2 upon every $100 of such gross receipts, which, from the 
twenty-ninth day of March, 1881, to the twenty-ninth day of May, 
1882, amounted to $200,000. It is further averred that, by failing 
to make the report and pay the taxes due to the state under the stat- 
ute, the défendant has incurred penalties amounting to $75,000, for 
which sum judgment is demanded. 

The second paragraph avéra that for the year ending the thirty-first 
day of March, 1881, the défendant, while engaged in the business 
described in the first paragraph, earned and collected for carrying 
passengers, in Indiana alone, the sum of $156,931.18, and for the 
year ending the thirty-first day of March, 1882, the further sum of 
$160,926.52, and that thèse sums were received within and without 
the state. Judgment is demanded in this paragraph for a tax of $2 
on each $100 of such gross receipts for thèse two years. 

The right of a state to tax property within its territory or jurisdic- 
tion, and protected by its laws, cannot be questioned so long as no 
provision of the fédéral constitution is violated. This right of tax- 
ing for revenue may be exercised in any mode or form that the state 
sees fit to adopt. Corporations may be taxed by the state whose créat- 
ures they are. They may be taxed on their stock, their franchises, 
their gross receipts, or their net receipts, and they may be taxed upon 
their receipts as part of their common property or funds in their 
treasuries, although such receipts hâve been derived from the busi- 
ness of commerce between the states. But, while the taxing power 
of the state is thus unlimited over subjects within its jurisdiction, it 
is, nevertheless, true that this power cannot be exercised on persons 
and property beyond the state's territory or jurisdiction. The laws 
of a state, can hâve no extraterritorial effect. State Tax on Forelgn- 
held Bonds, 15 Wall. 300. 

The défendant is an Illinois joint-stock company, engaged in the 
business of transporting passengers through the states. Indiana 
claims the right to tax the gross receipts of this company in its treas- 
ury in Illinois, which were earned within this state. Part of thèse 
receipts, and no doubt the greater part, were not even collected in 
Indiana. The mère fact that the money was earned in doing busi- 
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ness in Indiana gives the latter state no right io tax it in the treas- 
ury of the défendant in Illinois. The taxes and penalties sued for are 
unauthorized for another reason. The fédéral constitution gives to 
congress the "power to regulate commerce with foreign nations and 
among the several states." This provision was intended to secure 
the absolute freedom of interstate commerce and communication 
from ail state restrictions, exactions, and burdens. Byit a state is 
forbidden to impose any tax upon freight or passengers in transitu 
from state to state, or upon the carrier, for the right or privilège of 
engaging in such business. The transportatîon of merehandise and 
passengers from .state to state is interstate commerce, and the thing 
which the states are forbidden is the régulation of commerce. It is 
idle to say that the right to carry passengers from state to state is 
secured by the commercial clause of the fédéral constitution from 
state exactions, if a state may déclare by its législature that this 
right Bhall not be exercised within its limits unless its consent is 
first had and paid for. Indiana, by its statute, exacts the tax of for- 
eign companies only, and they are prohibited from carrying on their 
business. within the state if they fail or refuse to. pay the tax. Why 
this discrimination against foreign companies, unless it was intended 
that they should pay for the privilège of transporting passengers 
through the state ? 

A state can regulate its internai commerce as it pleases, but no 
state can exclude from its limits corporations of other states, as 
carriers of passengers from state to state, nor can any state charge 
corporations, whether organized by its own laws or the laws of 
other states, for the privilège of engaging in' commerce within its 
limits. If Indiana may exact 2 per cent, of the gross earnings of 
corporations organized under the laws of other states as a condi- 
tion upon which they will be permitted to pass over its territory as 
carriers of passengers, of course it may exact more, and other 
states may make similar exactions. The right asserted in this case 
amounts to a restraint or régulation of commerce between the states, 
and its enforcement would render the protection of the fédéral con- 
stitution unreal. If the tax is suBtained, it is plain that it will ulti- 
mately fall upon the passengers, and become a tax upon them for the 
privilège of crossing the state. By a statute of Nevada it was de- 
clared that a capifcation tax of one dollar should be levied upon every 
person leaving the state by railroad, stage-coach, or other vehicle em- 
ployed in transporting passengers for hire ; and the persons then en- 
gagea in the transportation of them were required to make monthly 
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reports of thé number of passengers carried, and to pay the tax. lt 
was held that this was a tax upon the privilège of being carried out 
of the state; that a state cannot tax persons passing through or out 
of it ; and that interstate transportation of passengerB is beyond the 
reach of state législation. Crandall v. State of Nevada, 6 Wall. 35. 

Commerce between the states, whether carried on by individuals 
or corporations, is under the régulation of congress. A state may 
exclude from its jurisdiction corporations of other states not engagea 
in interstate commerce. The right of exclusion cannot be exercised 
against corporations of other states thus engaged, any more than 
against individuals. Paul v. Virginia, 8 Wall. 168. 

The state of Pennsylvania, by a statute, taxed the gross receipts of 
railroads, canal, and transportation companies, incorporated under the 
laws of that state, and the suprême court of the United States held 
that this might be done, on the ground that the states hâve authority 
to tax the estate, real and personal, of ail corporations of their own 
création, including carrying companies, precisely as they may tax 
similar property when belonging to natural persons, and on the fur- 
ther ground that the receipts when taxed had become part of the gên- 
erai property of the corporation, and were in its treasury within the 
state. State Tax on Bailway Gross Receipts, 15 Wall. 284. This 
case is not authority for the plaintiff in the case at bar. An ordi- 
nance of the city of Mobile required that every express company or 
railroad company doing business in that city, and having a busi- 
ness extending beyond that state, should pay an annual license of 
$500 ; that every such company doing a business not extending be- 
yond the state, but beyond the city limits, should pay an annual 
license of $100; and that every such company doing business exclu- 
sively within the city should pay an annual license of $50. The pen- 
alty prescribed for violating this ordinance was a fine of $50 for each 
day's non-eompliance. 

A Georgia corporation established a, local office in the city of Mo- 
bile, where, by its local agent, it did a gênerai forwarding and com- 
mission business, extending beyond the state of Alabama. The agent 
was fined for conducting the business of the agency without having 
paid the license of $500. The case was finally taken to the suprême 
court of the United States on a writ of error, where, in Osbome v. Mo- 
bile, 16 Wall. 479, the validity of the ordinance was sustained. The 
tax in this case took the form of a license fee for maintaining an 
agency pr local place of business in Mobile, while the tax claimed by 
Indiana under section 87 of the state tax act is not a license for es- 
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tablishing and maintaining an agency or local place of business in thé 
state, or a tax upon property of the défendant having a situs in the 
state, but, as already seen, it is a tax upon money in the-defendant'a 
treasury in Illinois, because it was earned in transporting passengers 
across Indiana. This is an effort to give a statute of Indiana extra- 
territorial force, and to regulate commerce between the states, for 
both of which reasons section 87 is inoperative and void. See, also, 
Indiana v. Amer. Exp. Co. 1 Biss. 227. Demurrer sustained. 



State Power of Taxation. The power of taxation is an incident of 
sovereignty, and is co-extensive with that of which it is incident ;(a) an essen- 
tial attribute of sovereignty. (6) The power to tax its citizens or subjects in 
some form is an attribute of every government residing in it, as a part of it- 
self, and inséparable from it,(c) and essential to its existence;(d) and hence it 
folio ws that a power to tax may be exercised at the same time upon the same 
objects of private property by the state and by the United States without 
inconsistency or repugnancy.(e) It belongs to the state in its sovereign eapac- 
ity.(/) The sovereign right to lay and collect taxes grows out of the para- 
mount necessities of government; an urgent necessity which admits no prop- 
erty in the citizen while it remains unsatisfled.(^) The power is inhérent in 
every sovereignty, and even a government de facto may levy and collect 
taxes; but when succeeded by a government de jure the taxes already assessed 
will not be enforced, and those who hâve already paid hâve no remedy.(ft) It 
is inhérent in every sovereignty, and there can be no presumption in fav 
of its relihquishment, surrender, or abandonment.(tf) It is inhérent in" th< 
American governments, state and fédéral, with written constitutions in 
which powers are treated and defined, and duties imposed and distributed 
aniong theseveral departments in their various functions.(j) 

Powee Lodged in Législative Department. To discharge the charges 
incident to the proper exercise of the powers of government, and the perform- 
ance of the duties preseribed in the state constitution, the power of taxation 
is assigned to the législative department.(A;) It is in the législative depart- 
ment alone.(Z) It is essentially législative, and cannot be exercised otherwise 

(o) Dobbinsr. Com'rs of Erfa Co. 16 Pet. 435; Dniverslty t. People, 80 111.335; Weston t. 

Crawford V. Burrell, 53 Pa. St. 219. See note to Shnwano Co. 44 Wis. 256; Jones Mannfg Co. T. 

Railroad Tax Cases, 13 Fed Kep. 785. Com. 69 Pa. St. 137. 

(4) Ex parte Robinson, 12 Nev. 263; Transp. («) Transp. Co. T. Wheeling, 99 U.S. 281. 

Co. v. Wheeling, 99 0, S. 281 ; Providence Bank (/) Waterhouse v. Public Schools, 9 Baxt. 398. 

t. Billings, 4 Pet. 614; McCulloeh v. Maryland,4 (g-) Parhnm v. Justices ofDecatur, 9 Ga. 352. 

Wheat. 316. (A)O'Byrne v. Savannah, 41 Ga. 331. 

(c) Transp. Co. y. Wheeling, 99 U. S. 281 ; St. (i) Bangor v. Masonic Lodge, 73 Me. 433; Wes. 

Louis v. Ferry Co. 11 Wall. 429; McCulloeh v. ton V. Shawiino Co. 44 Wis. 253; Jones Manuf'g 

Maryland, 4 Wheat. 316; Providence Bank v. Bil- Co.v.Com. 69 Pa.St.137; Glasgow v. Rowse, 43 

lings, 4 Pet. 514 ; Waterhouse v. Public Schools, Mo. 489; Providence Bank v. Billings, 4 Pet. 614. 

9 Baxt. 39H ; Marr v. Enloe, 1 Yerg. 452; Keesee (}) T«ylor v. Chaudler, 9 Heisk. 349. 

v. Dist. Board, 6 Cold. li!7. (k) Id. 

(<0 Providence Bank v. Billings, 4 Pet. B14; (/) People v. Morgan, 90 111. 558; Wnterhon» 

Taylor v. Chandler, 9 Heisk. 358; King v. Port- v. Public Schools, 9 Baxt. 3J8; Enrigh v. People, 

Jand, 2 Or. 154; People v. Soldiers' Home. 95 III. 79 111. 214; Turuer v. Althaus, 6 Neb. 54. 
661; Tucker v. Ferguson, 24 Wall. 375; N. W. 
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than under the authority of the législature, (m) It is exclusïvely within its 
province to apportion and direct the assessment and collection of taxes ;(n) 
but it may delegate this power to municipal corporations. (o) The right to 
delegate this authority must be found in the constitution itself or it does not 
exist ;(p) and within the restriction that property of ail persons belonging to 
the same class shall be assessed, the grant of full power to tax carries with it 
authority to use ail means necessary to aecomplish the object.^) The power 
of the législature in respect to local taxation is, in some states, subject to 
the limitation that local burdens cannot be imposed without the consent of 
the tax-payers.(r) 

Extent of Taxing Power of State. The power of the state as to 
mode, form, and extent of taxation is unlimited where the subjects to which 
it appliea are within its territorial jurisdiction.(s) Where there has been no 
compact with the fédéral govemment, or cession of jurisdiction for purposes 
specifled in the constitution, this power reaches ail the property and business 
within the state ;(t) it opérâtes on ail persons and property belonging to the 
body politic,(w) aliens as well as citizens,(») and reaches the interests of every 
member of the community.(to) The right of the législature is co-extensive 
with the incident, in the exercise of its sovereignty.(a?) The power is absolute 
and uncontrolled, except so far as it is lirnited by constitutional provisions ;(y) 
and the législature is empowered to do whatever is not expressly or by neces- 
sary implication forbidden by the constitution.(z) The sovereignty of the 
state extends to everything which exista by its own authority or is introduceci 
by its permission, but not to those means which are employed to carry int<> 
exécution powers conferred on the gênerai gpvernment by the people of the. 
United States.(a) The power reaches ail the property in the state which is 
rrot properly regarded as the instruments and means of the fédéral govern- 
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(u) Fratz's Appeal, 52 Pa. St 367 

(w) N. W. University V. People, 80 111. 330 ; 
Tucker v. Ferguson, 22 Wall. 575; People v. 
Soldiers' Home, 95 111. 5«4. 

ta) Dobbina v. Corn' ra of Erie Co. 16 Pet. 435. 

(,jp1 Gibson v. Mason, 6 Nev. 2^3; Raguet v. 
Wade, 4 Ohio, 107; Sears v. Warren, 36 Tnd 267 ; 
Harrison v. Mayor, 3 Smedes & M. bil ; New 
York v. Miln. 11 Pet. 139 ; Licence Cases, 5 How. 
625; Passenger Cases, 7 How. 631; Woodrufl' v. 
Parham, 8 Wall. 137; Ward v. Maryland, 12 
Wall. 428. 

(z) Fairfield v. People, 94 111. 256; Eiirish y. 
People, 79 111. 214; State v. Lancaster Co. 4 Neb. 
637. 

(a) Luehrmàn v. Taxlng Dist. 2 Lea, 433 ; 
Memphis v. Memphis W. W. 6 Heisk. 529; Hope 
v. Deaderick, 8 Hun, 9; Bell v. Bank of Nash- 
ville, Peck, 269 ; Knoxville & O. R Co. v. Hicks, 1 
Tenu. Lcg. Kep.333; Poliardv. State, 65 Ala.631. 
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ment;(&) but states hâve no power, by taxation or otherwise, to retard, im- 
pede, burden, or in any manner control the opération of the constitutional law 
vested in the gênerai government.(c) 

Poweks to be Exercised in Disceetion. Powers are to be exerciBed 
in discrétion, (d) and the question of power does not dépend upon the degree 
of its exercise.(e) The législature, apart from constitutional restriction, may 
levy taxes and devise ways of apportionment in such manner and to any ex- 
tent it may deem advisable,(/) to the utmost to which the government may 
choose to carry it,(<7) and involves even the power to destroy.(7i) The légis- 
lature, in the exercise of its sovereign power, may adopt any and ail meana 
for the purpose of providing revenue within the limitation contained in the 
constitution, and within such limita it is the sole judge of the manner in 
which taxes shall be itnposed and collected;(i) and its power extends even 
retrospectively to ail matters not pénal, not in violation of the obligation of 
contracta, and not forbidden by the constitution ; and it can act directly on 
individual rights> although remote and indirect.(,?') The power to "assess 
and collect taxes " implies the power to enforce their collection by exécu- 
tion.^) It may décide what persons and property shall be reached by the 
exercise of this function, and by what processes and instrumentalities taxes 
shall be assessed and collected,(Z) and may classify the subjects of taxation,(m) 
and prescribe not only the property to be taxed, but the rule by which it must 
be taxed; and the only limitation is that the rule shall be uniform.(n) The 
power to prescribe what property shall be taxed, necessarily implies the power 
to prescribe what property shall be exempt.(o) The mode and agencies may 
be différent for différent classes of property ;(p) and where there is no express 
contract to the contrary, the right to change the methods or extent of taxa- 
tion must al ways exist;(g) so the législature may change the mode of assess- 
ing a corporation. (r) 

Security against Abuse of Power. The existence of a power should 
not be denied merely because it may be abused in its exercise, nor should it be 
presumed that abuses take place.(s) It would be illogical to argue from an 
extrême case or from the abuse of a power, to a négation of it.(t) The only 

(») Weston v. Chnrle«ton, 2 Pet. 467; Andrews (A) Wtsconsln Cent. R. Co. ▼. Taylor Co. 62 

T. Auditor, 28 Grat. 123; Transp. Oo. v. Wheet- Wis. 61. 

tng, 99 U. S 279; Savlngs Soc. v. Coite. 6 Wall. (i) Enrlgh T. People, 79 111. 214. 

601 ; Providence Bank T. Billlngs, 4 Pet. 663; Me. O Weister v. Hade, 2 P. F. Smith, 474. 

Cnlloch v. Maryland, 4 Wheat. 429. (fc) State v. Columbia, 6 Rien. (N. S.) 1. 

(c) Transp. Co. v. Wheellng, 99 U. 8. 2r9; (/) St. Louis v. Ferry Co. 11 Wall. 429. 
Nathan T. Lonislana, 8 How. 73 ; Brown T. Mary. (m) Kitty Roup's Case, 81* Pa. St. 216 ; Zim- 
)and, 12 Wheat. 419 ; Weston v. Charleston, 2 Pet. merman v. Tnrnplke Co. Id . 96, which décide that 
449; McCulloch t. Maryland, 4 Wheat. 429; the rule was not taken away by the new consti- 
Saylngs Bank v. Coite, 6 Wall. 604; State Tonnag» tntion. 

Tax CaBes, 12 Wall. 204. (n) Wisconain Cent. B. Co. T. Tuylor Co. 52 

(d) Martin ▼. Hanter, 1 Wheat. 326. Wis. 37. 

(e) Brown r. Maryland, 12 Wneat. 419; Martin (o) Id. 

T. Hanter, 1 Wheat. 326; Metropolitan Bank T. (j>) Wagoner v. Loomis, 37 Ohio St. 571. 

Van Dyck, 27 N. Y. 400. (?) Détroit t. Détroit, etc., Co. 43 Mich. 140. 

(/) King T. Portland, 2 Or. 154; leople T. (r) Bank v. Hamilton, 21 Jll. 63; Détroit v. De- 

Mayor of Brooklyn, 4 N. Y. 4<0. troit, etc., Co. 43 Mich. 140. 

(f ) Taylor T. Chandler, 9 Heisk. 353; Nathan («) Kneedler v. Lane, 4B Pa. St. 239; Metropol. 

v.Loulsiana, 3 How. 82; McCulloch Y. Maryland, itan Bank v. Van Dyck. 27 N. Y. 400. 

*Wheat.431. (z)Tarner T. Althaus, 6 Neb. 76; Kerby T. 

Shaw, 19 ta. Si. 261. 
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security agaînst the abuse of this power is found in the structure of ttie gov- 
ernment itself, and in the re3ponsibility of the members of the législature to 
their constituents.(w) The interest, wisdom, and justice of the représentative 
body and its relations with its constituents furnish the only security, where 
there is no express contract, against unjust and excessive taxation, as well 
as against unwise législation generally ;(■») and when within constitutional 
limits, there is no restraint upon the exercise of this power, except that found 
in the responsibility of the members of the législature to their constituents.(w) 
This is in gênerai sufflcient security against oppressive législation. (x) If the 
législature keeps within its proper sphère and does not impose burdens under 
the name of législation which are not taxation in fact, its décisions as to 
what is proper, just, and politie, both in respect to the subjects of taxation 
and the kind and amount of taxes, must be final and conclusive.(y) 

Interstate Commerce. The power to regulate commerce, foreign and 
Interstate, cannot be trammeled by state législation ;(z) and state statutes im- 
posing obstacles or burdens on interstate commerce are in conflict with the 
constitution of the United States, and void.(a) The power of congress to 
regulate commerce does not, however, affect internai régulations made by the 
state, unless they conflict with some act of congress ;(b) the power to regu- 
late commerce being concurrent in the national and state governments,(c) and 
being exclusive in congress only where the régulation requires a uniform 
rule.(rô) The state mayproperly exercise ail powers not forbidden by the con- 
stitution of the state, or not delegated to the gênerai go vern nient nor pro- 
hibited by the constitution of the United States.(e) 

Transportation of Passengers. The several states hâve not the power 
to impose a tax 'on interstate travel,(/) or travel on railroads through the sev- 
eral states, or between the states,(<7) and taxe3 on passenger carriers of a spécifie 
amount are taxes on passengers.(ft) An act of the législature imposing on 
'every person, corporation, association, or company engaged in carrying pas- 
sengers by steam-power a state tax of 10 cents for every person transported, 
so far as it opérâtes upon persons entering into, leaving the state, or pass- 
ing through it, is a régulation of commerce.(i) A statute declaring the 

(u) Nathan v. Louisiana, 8 How. 82; McCnl. (c)Cooley v. Port-wardens, 12 How. 319; Peo- 

loch v. Maryland, 4 Wheat. 434 ; Johnston v.Ma- pie v. Coletnan, 4 Cal. 46. 

comb, 2 Ga. 652. (tf) Cooley v. Port-wardens, 12 How. 299; Gil- 

(u) McCulloch v. Maryland, 4 Wheat. 316; Os- man v. Philadelphia, 3 Wall. 713; Ex parte Mo- 

born v. U. S. B»nk, 9 Wheat. 738; Providence Neill, 13 Wall. 240; Ponnd T. Turck, 95 U. S. 462; 

Bank v. Billings, 4 Pet. 561. Mitchell v. Steelman, 8 Cal. 333: Crandall v. Ne- 

(w) Railroad Tax Cases, 13 Fed. Rep. 72", and vada, 6 Wall. 35; People v. Cent. Pnc. H. Co. 43 

note, p. 785 ; Ex parte Robinson, 12 Nev. 275. Cal. 404. 

(i) McCulloch t. Maryland, 4 Wheat. 434. (e) City of Macomb T. Twaddle, 4 Brad. 257; 

(y) Turner T. Althaus, 6 Neb. 71; Providence Richards v. Raymond, 92 111. 612. See Railroad 

B'ink v. Billings, 4 Pet. 561 ; Shaw v. Denis, 10 Tax Cases, 13 Fed. Rep. 785, note. 

111. 41>5; Wynehamer v. People, 13 N. Y. 404; (/) State Treasurer v. Philadelphia, W. & B. R. 

Kirby v. Shaw. 49 Pa. St. 2C1. Co.4 Houst. 158; Crandall v. Nevada, 6 Wall. 35. 

(z) Railroad Tax Cases, 13 Fed. Rep. 732; (g-) Pick v. Chicago, etc.. R. Co. 6 Biss. 182; 

Brown v. Maryland, 12 Wheat. 434; Welton v. State Freight Tax Case, 15 Wall 232. 

State, 100 U. Si 275; Webber v. Virginia, 103 U. (A) Passenger Cases, 7 How. 283; Crandall v. 

S. 344. Nevada, 6 Wall. 35; Henderson v. Mayor, etc., 

(a) Hall Y. De Cuir, 95 U. S. 4<î8; Wellon v. 92 U. S.25>. 

State, 91 U. Si 232; Council Bluffs v. Kansas, etc., (0 StntëTreasnrer v. Philadelphia, W. & B. R. 

R. Co. 45 lowa, 338. . Co. 4 Houst l&i. 

(4) Ktllogjj v. Uuiou Co. 12 Con.il. 23,. 
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runmng of sleeping cars to bé a privilège, and imposing a tax thëreon, held 
constitutional, notwithstanding they afô' used for the accommodation of pas- 
sengers traveling through the state.(,/) 

Taxation ox Gboss Keobipts. A state tax on gross receipts has been 
held not a tax on commeree.(Ai) The annual tax impoaed upon certain classes 
of corporations is not laid upon the raoney and receipts of such corporations, 
but upon their franchises; the amount of the net earnings or income being 
resorted to simply as a just measure of the tax that should be paidfor the 
enjoyment of the franclrise.(Z) A tax upon the entire amount of premiums 
received by insurance . companies, intended to tax " ail the business of the 
company, as evidenced by the entire premiums received from ail sources, 
whether within or without the state," is not répugnant to the commercial 
clause of the constitution of the United States.(m) An act requiring every 
foreign insurance company to make annual returns of premiums received in 
this state and to pay a tax thereon is valid.(w) So savings banks may be re- 
quired to pay annually a certain percentage on the total amount of their de- 
posits.(o) But a railroad or canal company differs from corporations for 
banking, insurance, or manufacturing purposes in this : that while the busi- 
ness of the latter is only remotely or incidentally connected with commerce, 
the business of roads and canals, namely, transportation of persons and prop- 
erty, is itself commerce.(jp) The tax on the premiums of insurance compa- 
nies does not affect travel, comingin or going oui. It touches no interest out- , 
side the state, except in that remote and incidental manner in which state 
taxation may affect ail property entering into the commerce of the state, and 
which has f requently been held to be no régulation of commerce.(g') 

Vehigles of Commerce. The vehiclesof commerce maybe taxed ;(r) so 
vessels are taxable as property ;(s) so of locomotives ;(t) but they cannot be 
taxed as instruments of commerce ;(«) and a tax ou property wnich has been 
the subject of commerce, where it is taxed as property in common with ail 
other property within the state, is not a tax on commerce^ 1 ») The owners of 
ships and vessels are liable to taxation for their interests in the same upon a 
valuation, as for other personal property.(w) So steam-boats may be taxed as 
Personal, property at the home port, although they may bç<énrolled and licènsed 

(/) Pullman S- Car Co. v. Garnes. 3 Tenn. Ch. Nevada, Id. 36; Almy v. Callfornla, 24 How. 169; 

687. See Memphis & Little Bock R. Co. v. Nolan, Tonnage Tax Cases, 15. Wall. 232; State Tax on 

HFed.Rep. 534, note. Forelgn-held Bonds, ïd. 300. ' 

(fcVWest. U. Tel.Co. v. Mayer, 28 Ohio St. 521 ; (r) Tfunsp. Co. T. Wheeling, 9 W. Va. .182,; 

Tax on Railway Gross Receipts, 15 Wall. 2S9. i Camden v. Haymond, Id. 680. 

(2) Pbila. Contrib. for Ins. T. Com.98 Pa. St. 48. (») Howell v. State, 3 Gill, 14; Peiry v. Tor. 

(m) Ins. Co. v. Corn. 87 Pa. St. 173. rence, 8 Ohio, 622j Lott v. Mobile Trade Co. 43 

(«) Germania L. Ins. Co. v.Com.85 Pa. St. 513. Ala. 678 ; StateTonnageTàx Cases, 12 Wall. 204. 

(o) Phila. Co^trib. for Ins. T. Com. 98 Pa. St. 48; {*) Minot v. PMI"-, etc.. R. Co. 18 Wall. 206 ; S. 

Society for Savings v. Coite, 6 Wall. 594; Prov. C.,2 Abb. (U. S.) 323. 

Iiistit. V. Massachusetts, Id. 611. (u) Transp.'Ôo. v. Wheeling, 99 U.S. 284; John- 

(p) State Tax on Railway Gross Receipts, 15 son v.Dmmntoiid, 20 Grat. 419; PaSsenger Cases, 

Wall. 299, -dissénting opinion of Miller, J., Field 1 How. 283, 479, 

and Hunt, JJ., concuning. See note to.Ip re (»)Brown v. Maryland, 12 Wheat. 419; Per- 

Watson, 15Fed. Rep.518. vear v. Com. 5 Wall. 475; Waring v. Mayor, S 

(ï)Ins. Co. v. Com. 87 Pa. St. 181; Br'own V. Wall. 110; Tfariap.'Co. v. Wheeling, «90. S. 282; 

Maryland, 6 Wall. 31 ; Passenger CaBes, 7 How. Hays v. Pac. M. S. S. Co 17 How. 696. 

283; Hays v. Steam.ship Co. 17 How. 696; steam- (w) Tninsp. Co. v. Wheeline, 99 U.Ç,282; Hay? 

ship Co. v. Port-wardens, 6 Wall. 31; Ciandal] v. v. Pac. M. S. S. Co. 17 How. 596. 
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: as coasting vessels;(a?) but they cannot be taxefl according to their towage,(j/) 
or their measurement without regard to their valuation,(z) but on their val- 
uation.(a) A duty, tax, or burden imposed under the authority of the state, 
which is, by the law imposing it, to be measured by the capacity of the vessel, 
and is in its essence a contribution claimed for the privilège of arriving and 
departing from a port of the United' States, is within the prohibition of the 
constitution. (5) The inability of the state to tax the ship as an instrument 
of commerce arises from the express prohibitions cohtained in the fédéral con- 
stitution, (c)— [Ed. 

(s) Transp. Co. T. Wheeling, 99 V. S. 273 ; S. C. (») Transp. Co. T. Wheeling, 9 W. Va. 179. 

9W. Va. 178. (0 Transp. Co. v. Wheeling, 99 U. S. 284; 

(y) Transp. Co. T. Wheeling, 9 W. Va. 178. Cannon v. N. 0. 20 Wall. 677 ; Peete v. Morgan, 

(*) Telegraph Co. t. Texas, 105 U. S. 465; State 19 Wall. 681; State Tonnage Tax Canes, 12 Wnll. 

Tonnage Tax Cases, 12 Wall. 204; Peet» v.Mor. 204. 

gan, 19 Wall. 681 ; Cannon v. N. O. 20 Wall. 677; (c) Transp. Co. t. Wheeling. 99 U.S. 280; Pas- 

Inman S. S. Co. T. Tlnker, 94 U. S. 238. «enger Cases, 7 How. 429. 



SENTÊR & CO. V. MlTCHEIX. 
(Circuit Court, E. V. ArJcansat. April Term, 1883.) 

1. FRATOTTC.BNT CONVEYANCE— ATTACHMENT. 

Facts stated upoii which an attachment was susiamea, on the gronnd that de- 
fendant had disposed of his property to hinder anddelay lus creditors. 

2. MOBTGAGE— CliOPS TO BE GrOWN.' 

In Arkansas, crops to be grown may be mortgaged, and the lien attaches a* 
soon as they are produced. 

3. Bame— Description of Propebtt. 

A mortgage which described the property mortgaged as "30 Dales of good 
Ilnt cotton, the flrst picking of our crop of 1882, to average 450 pounds each,"' 
describes the cotton with suffleient cértainty. 

4. United States Court— Enforcing Remédies Given bt State Law. 

The remédies given by state law to suitors in the state courts, supplementary 
to writs of attachment for discovery of the debtor's property, are applicable to- 
suitors in the fédéral courts, and may be enforced at law or in equity, accord- 
ing as the state law provides. 
6. Bame— ^Disclosure of Défendant in Attachment Boit— Payment to Mar- 
bhal. 

When a statute provides that lf property to satisfy a writ of attachment 
cannot be found, the défendant in the writ may be summone;! before the court 
to give information on oath respéeting his property, and a défendant so sum- 
maned admits on his exa-mination that he bas money in his possession legally 
liable to seizure in payment of his debts, the court may order him to pay.the 
same to the marshal holding the writ, or into the registry of the court, and 
obédience to such order may be enforced bythe usual methods by which courts, 
enforce obédience to their lawful commands. 

At Law. 
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Smoote & McRae and U. ikf, & G. B. Rose, for plaintiffs. 

W. G. Wlûpple, for défendant. 

Caldwell, J: On the fifteenth'day of November, 1881, the de- 
fendant, Austin Mitchell, was indebted to Milner & Cbllins in the 
sum of $1,767.69, evidenced by a negotiable promissory note of that 
date, and, to secure payment of the same executed a mortgage on 
that day on certain real estate and "30 baies of good lint cotton, the 
fifst picking of our crop of 1882, to average 450 pounds each, to be 
deliveredin Prescott, Nevada county, Arkansas, on or before the tirât 
day of November, 1882." 

On the nineteônth of December, 1881, Milner & Collins indorsed 
the note, and transferred the mortgage to the plaintiffs. The défend-, 
ant did not deliver the cotton at the time and place appointed in thô' 
mortgage, and asked and obtained an extension of time for that pur- 
pose. He failed a second and third time to deliver the cotton as he 
had promised and agreed to do. Each time he gave some plausible 
excuse for his default, and continued thus to beguile the plaintiffs 
until he had gathéred ; , baled, and sold his whole cotton crop. During 
this time he also sold ail his other property of any value liable to 
seizure for debt, except the real estate embraced in the mortgage.' 
After selling the cotton covered by the plaintiffs' mortgage, he ad- 
mitted he had the proceeds, amouhting to $800, but declined to pay 
the same, or any part of it, to the plaintiffs unless theywOuld release 
the mortgage on the real estate: No part of the plaintiffs' debt has 
been paid, the real estate mentioned in thé mortgage is worth lésé 
than half the plaintiffs' debt, and the défendant is now insolvent. 
The plaintiffs sued out an attachment, which the défendant tràversed. 

The defendant's conduct is attempted to be justified on two 
grounds: (1) That the mortgage on the cotton was void for uncer- 
tainty.in the description; and (2) that the note and mortgage werë 
procured from him by fraud, and are without considération. 

Under the act of February 11, 1875, a mortgage oh cWps to be 
grOwn is valid, and the lien attaches when the crop J isproduced. ! If it 
be conceded that the description of the cotton in the' mortgage is too 
nncertain to bind third parties, it was ùndoubtedly good between the 
mortgagor and mortgagee. McClure -v.McDearmon, 26 Ark. 86; Pvr- 
son v. Wright, 35 Àrk. 169. But thé description would seem to be 
sufficient for ail purposes. "That hath cèrtainty enotlgh which may 
be made certain." The description is "30 baies of good lint cotton^ 
the first picking of "our crop of 1882, to average 450 pounds each." 
There is no difficulty hère in identifying the particular baies coveréà 
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by the mortgage; they are the first 30 picked and baled of the mort- 
gagor's crop of 1882. Thèse baies were capable of identification by 
the fact that they were the first baled of the crop of that year ; and 
the lien of the mortgage fastened upon thern as soon as the process 
of baling was completed. Robinson v. Maudiin, 11 Ala. 977; Stearns 
v. Gqfford, 56 Ala. 544. In the last case cited the court say : 

"In the case of Robinson v. Maudiin, 11 Ala. 977, the grantor, who was a 
planter, was indebted to his commission merchants, and, to secure them, con- 
veyed to a trustée by trust deed ' 50,000 pounds of the first picking of the crop 
of 1842, then growing on his plantation, to be neatly ginned and packed in 
baies, ready for market ; and upon the failure of the planter to pay the note 
at maturity, the trustée was authorized to take said 50,000 pounds of cotton 
and ship the same to the commission merchants, to be sold for the payaient 
of the note,' etc. The question was whetherthe trust deed conveyed the title 
pf the cotton, so as to place it beyond the lien of an exécution. It was de- 
cided that it did ; the court holding that the terras ' first cotton which may 
be gathered,' means of the early, in contradisti notion to the late, gathering; 
and, therefore, when'9l baies of the early gathering were ginned and baled, 
the lien attached, although there was then in the crade state a quantity of 
cotton, not separated from the seed, gathered earlier in the season than that 
which composed the 91 baies.' The proof in tins case tends to show that the 
cotton in controversy may justly be classed as ' of the first cotton that may be 
gathered,' under the ruling in the case from which we hâve quoted." 

On this question the case of Person v. Wright, supra, is not in point. 
In that case the description was an interest in the mortgagor's crop 
"to the extent of one 500-pound baie." No clue was given by which 
the baie could be identified, and the court properly held that "until 
séparation or désignation of the particular property, no action of re- 
plevin could be maintained." 

The défendant has failed utterly to show fraud or want of consid- 
ération. The évidence establishes, beyond controversy, that the note 
and mortgage were given for a full and valuable considération. Upon 
the proof s it is clear that the défendant disposed of his property, the 
cotton particularly, to hinder and delay the plaintiffs in the collection 
of their debt. The défendant does not feel that he was guilty of any 
moral fraud. He justifies his act to his own conscience upon grounds 
which the court finds eit'ier had no existence in fact, or constitute no 
légal justification. Whatever his motive may hâve been, it is clear 
he intended, by the disposition he made of his property, to hinder 
and delay his creditors in the collection of their debt. This finding 
supports the attachment. 

The défendant has been summoned and examined under section 
415 of Gautt's Digest. That section reads as follows: 



SENTER V. MITCHELI,. 209 

Sec. 415. " "When it appears by the affidavit of the plaintiff, or by the re- 
turn of an officer to an order of attachment, that no piroperty is known to 
the plaintiff or the offlcer on which the order of attachment can be executed, 
or not enough to satisfy the plaintiff's claim, the défendant may be required 
by the court to attend before it, and give information on oath respecting his 
property; and where it also appears by the affidavit of the plaintiff that some 
person other than the défendant has in his possession property of the défend- 
ant, or évidences of debt, such person may also be required by the court to 
attend before it, and give information on oath respecting the same." 

He admits that he has in his possession and control the proceeds 
of the sale of the 30 baies of cotton, amounting to $800. The plain- 
tiff s hâve fileda motion for a rule on the défendant to paythismoney 
to the marshal or into the registry of the court. This motion is re- 
sisted on the ground that the court has no power or jurisdiction to 
make such an order. 

It is vain for the statuts to provide that the défendant may be re- 
quired to attend before the court, "and give information on oath re- 
specting his property,"- if after giving such information the court is 
powerless to act upon it, and recuire the défendant to do what is 
plainly and obviously his légal duty. The authority to compel the 
discovery necessarily implies the power to render the discoyery effect- 
uai. It is a settled canon of construction that what is implied in a 
statuts is as much & part of it as what is expressed. 

Suppose a défendant to answer that he has 10 horses concealed 
within the jurisdiction of the court, and refuses to give information 
which will enable an officer to find them. May he not be committed 
until he does do so ? Unless the court has this power, the statute is 
nugatory. Money is property, and in proceedings under this section 
there is no distinction between it and other kinds of property. The 
popular notion that a debtor can put his money in his pocket and 
admit that it is there and continue to defy his creditors, is not the law 
in this state. In cases of attachment he can be reached byproceed- 
ings under section 415, and after judgment he can be reached by 
proceedings had under sections 2713-2717. Where the discovery is 
made after judgment, section 2717 provides that — 

" The court shall enforce the surrender of the money or security therefor, 
or of any other property of the défendant in the exécution which may be dis- 
covered in the action, and for this purpose may commit to jail any défendant 
or garnishee failing or ref using to make such surrender, until it shall be done, 
or the court is satisfied that it is out of his power to do so.'' 

v.l6,no.2— 14 
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Tb.e court posgesses the like powera when the discovery is made by 
an examinatioa had uader section 415. The proceedings in both 
instances are analogoas to the recognized practice in chancery cases 
and in bankruptcy. 

The sacredness of the defendant's person is not violated, nor is he 
imprisoned for debt. He is simply required to do that which, upon 
his own admission under oath, it is his légal duty to do, and which 
he admits it is in his power to do. When committed for refusing to 
obey such an order, it is in no sensé a commitment for debt. It is 
a commitment as a pnnishment. for contempt in refusing to obey a 
valid order of the court. The jurisdiction to commit for such cause 
is inhérent in every court, whether of law or equity. To say that a 
défendant in an attachaient, who admits on his examination on oath 
that he has in his possession and control money or other property 
liable to seizure to satisfy the writ, cannot be required to place such 
means within the grasp of the law, or that obédience to such an order 
may not be enforced by the usual methods by which courts enforce 
obédience to their lawful commaqds, is to grant an immunity to dis- 
honest debtors, as shocking to our sensé of justice aB was the im- 
prisonment of honest men for not paying debts which they had no 
means to pay. 

Imprisonment for debt is abolished, but the laws authorizing the 
seizure of the debtor's property and its application to the payment of 
his debts remain, as do the old as well as the new remédies given to 
creditors to discover property for this purpose. The examination of 
the défendant in attachaient is to effectuate this object, and for no 
other purpose. But the constitution of this state doeB not exempt 
from imprisonment for debt "in cases of fraud." Article 2, § 16, 
Çonst. It would be difficult to imagine a clearer case of fraud than 
for a debtor to admit under oath that he had money and property to 
pay his debts, and at the same time refuse to surrender it for. that 
purpose. 

Suitors in this court are entitled to hâve enforced in their favor ail 
the remédies supplementary to and in aid of writs of attachment and 
exécution authorized by the state law, and the proceedings for that 
purpoBe may be at law or in equity, according as the state etatute 
provides. 

The case of Ex parte Boyd, 105 TL S. 647, arose under an anal- 
ogous statute in the state of New York. In that case, Boyd, against 
whom an exécution had been issued, was ordered to aubmit to an ex- 
amination before a commisoioner of the court concerning his prop- 
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erty. He refused to take an oath to testify under said order, where- 
upon he was attached and committed for contempt by the circuit 
court. He thereupon filed in the suprême court of the United States 
a pétition for a writ of habeas corpus, which, upon a very full consid- 
ération of the case, was denied. 

The folio wing extract from the opinion shows that the examination 
of a debtor with the view to the discovery of assets is not a novel or 
unusual, nor necessarily an équitable, proceeding : 

"There is certainly nothing in the nature of an examination of a judgment 
debtor, upon the question as to his fcitle to and possession of property appli- 
cable to the payaient of a judgment agaiust him, and of the fact and particu- 
lars of any disposition he raay hâve made of it, which would render it inap- 
propriate as a proceeding at law, under the orders of the court, where the 
record of the judgment reinains, and from which the exécution issues. Such 
examinations are familiar featuresof evéry system of insolvent and bankrupt 
laws, the administration of which belongs to spécial tribunals, and forms no 
necessarypart of the jurisdiction in equity. It is a mère matter of procédure, 
not involving the substance of any équitable right, and may be located by lég- 
islative authority to meet the requirements of judicial cônvenience. What- 
ever logical or historical distinctions separate the jurisdictions of equity and 
law, and with whàtever effect thèse distinctions tiiay be supposed to be recog- 
nized in the constitution, we are not of opinion that the proceeding in ques- 
tion partakes so exclusively of the nature of either that it may not be 
authorized, indifferently, as an instrument of justice in the hands of courts of 
whàtever description." 

An order will be entered requiring thé deferidajit to T pay into the 
registry of the court, within 10 days after service of the order, the 
$800 cash which he admits he has in his possession and control, to 
abide the f urther order of the court in the promises 



Fbqdionot v. City of Détroit. 
(Circuit Court, B, D. Miehigan. May 21, 1883.) 

1. " CrOSSWAMC "— " SlDEWALK." •':.'•■ ; 

Awalk crossing a public alley Is a "crosswalk," as distinguished from a 
"sidewalk." 

2. Aménagé— MareIÀge. 

An alien woman who has once become an American citizen by opération of 
., law, viz., by a marriage, which is subsequently dissolved, may résume her 
aliénage by a marriage to an unnaturalized native of her own country. 

3. Oitizbnshu?— Résidence Prima Facie Evidence of. ',.' ' 

Hesidencé is only prima fade évidence of citizenship. Hetice, where plain- 
tiff, a native of France, came to thls country in her cliildhood and was aftex- 
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wards married to an American citizen; thia marriage was di-solved, and she 
was again married to a native-born French citizen, it was held that she was 
an alien and compétent to sue in the fédéral court, notwithstanding she and 
her husband continued to réside in this country. 

On Motion for a New Trial. 

The plaintiff brought suit against the city of Détroit to recover 
damages forpersonal injuries sustained by her,by reason of a defective 
walk across an alley which intersects Twenty-third street, between 
Fort and Lafayette. The plaintiff recovered a verdict, and défendant 
moved for a new trial upon the grounds stated in the opinion of the 
court. 

John D. Conely, for plaintiff. 

Henry M. Duffield, City Counselor, for défendant. 

Bbown, 3. The first error assigned by the défendant is based upon 
the ruling of the court, that the walk* upon which the plaintiff met 
her fall, was a crosswalk and not a sidewalk, within the meaning of 
the state act of 1879, No. 244. This act, which is entitled "An act 
fox the collection of damages sustained by reason of defective public 
highwayB, Btreets, bridges, orosswalks, and culverts," créâtes a liability 
in favor of persons "sustaining bodily injury upon any of the public 
highways or streets in this state, by reason of neglect to keep such 
public highways or streets, and ail bridges, crosswalkB, and culverts 
in good repair. " 

We acquiesce in the opinion of the suprême court in City of Dé- 
troit v. Putnam,- 45 Mich. 263, [S. C. 7 N. W. Eep. 815,] that this 
act does not include sidewalks. But we cannot perceive that this 
case has any bearing upon the question under considération. We 
think the statute of 1879 was intended to distinguish between those 
portions of the streets which the city itself constructs and keeps in 
repair, and that other portion, viz., sidewalks, which it compels prop- 
erty-owners to build and >keçp in repair, rendering the city liable in 
one case and not in the other. Defendant's theory is that the alley 
begins at the outside of the sidewalk. But it seems quite cleaf that 
an alley, to be serviceable for the passage of teams, must begin at 
the curbstone, between the sidewalk and thé street. Suppose, for in- 
stance, that the property-owners upon the opposite sid,es of an alley 
fihould extend fences across the intervening space. It is too plain 
for "argument that thèy wouldbe liable for obstructing the alley. Ev- 
ery crosswalk is, in one sensé, a sidewalk, because it is an extension 
of the sidewalk proper across an intervening space ; but it seems to 
us to make no différence whether it crosses a street or an alley. In 
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each case it crosses a highway for the passage of teams, and is a part 
of the street which the city itself builds and keeps in repair. 

The main question in this case, however, relates to the alienage of 
the plaintiff, upon which new affidavits were offered upon this mo- 
tion. The court charged upon the trial that as the plaintif! was a 
native of France, it did not sufficiently appear that she had ever be- 
come a citizen of the United StateB. The new affidavits show un- 
equivocally that she at one time did become a citizen by marriage, 
but the question still remains to be determined whether at the time 
she brought this suit she was an alien or a citizen. Plaintiff was 
born in France, of French parents, who emigrated to this country 
when she was six or seven 3'ears old, but were never naturalized. In 
1863 she was married to James Partridge, who was a native-born 
American citizen, and thereby under the act of February 10, 1855, 
(reproduced in the Eevised Statutes, § 1994,) became a citizen 'of the 
United States. She lived with Partridge some 13 or 14 years, and 
was then divorced from him. Shortly thereafter she was married to 
Augustine Pequignot, who was himself born in France in 1835, and 
has never become an American citizen, or even declared his intention 
to do so. The plaintiff is still living in this state with him as his 
wife. 

The case raises a novel and interesting question : whether an alien 
woman, who has once become an American citizen by opération of law, 
can résume her alienage by marriage to an alien husband. If we 
are bound by the case of Shanks v. Dupont, 3 Pet. 242, in its literal- 
isms, then the plaintiff did not lose her citizenship by marrying a 
native of her own country, an alien. In that case, it was held that a 
native of Charleston, who married a British officer in 1781, dufing a 
temporary and hostile occupation of the city by the British, and sub- 
sequently went to England with him and remained there until her 
death, did not by such marriage cease tobe a citizen of South Carô- 
lina, but that her withdrawal to England, and her permanent al- 
legiance to the aide of the enemies of the staté down to the time of 
the treaty of peace in 1783, operated as a virtual dissolution of her 
allegiance. On page 246, the court briefly observes that the' mar- 
riage with the British officei* did not produce that effëct; beeatfsfr the 
marriage with an alien, whether a friend or an enemy, prôduces no 
dissolution of the native allegiance of thë wife; giving as its rèasons 
for this ruling: (1) That no persons can, by any act of thëir tiwn, 
without the consent of the government, put off their allegiance and 
become aliéna; (2) if it were otherwise, then a /«me alien would by 
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marriage become, ipso facto, a citizen, and would be dowable of the 
estate of her husband, which are clearly contrary to law. 

Now, the gênerai doctrine above stated, that no person can put off 
his allegiance without tbe consent of the government, is no longer 
the law in this country, since it is expressly declared by Eev. St. § 
1999— 

"That the right of expatriation is a natural and inhérent right of ail people, 
indispensable to the enjoyment of the rights of life, liberty, and the pursuit of 
happinesa; and whereas, in the récognition of this principle, this government 
bas freely received emigrants frotn ail nations, and invested thera with the 
rights of citizenship; and whereas, it isclaimed that su ch American citizens, 
with their descendants, are subjects of foreign states, owing allegiance to 
the government thereof; aud whereas, it is necessary to the maintenance of 
public peace that this claim of foreign allegiauce should be promptly and 
flnally disavowed : therefore, any déclaration, instruction, opinion, order, or 
décision of any offlcer of the United State3 which dénies, restricts, impairs, or 
questions the right of expatriation, is declared inconsistent with the f unda- 
mental rules of the republic." 

The second reason, too, is no longer law, since, by the act of Feb- 
ruary 10, 1855, (Rev. St. § 1994,) "any woman who is now or may 
hereafter be married to a «itizen of the United States, and who might 
herself be naturalized, shall be deemed a citizen." It seems to me, 
therefore, that we ought to apply the maxim "cessante ratione, cessât 
lex" to this case, and arenotbound to treat it as controlling authority. 
ït seems to me, too, that we should regard the sections above quoted 
as announcing the views of congress upon this branch of international 
law, and ought to apply the same rule of décision to a case where a 
female American citizen marries an alien husband, that we should 
to a case where an alien woman marries an American citizen. 

It is satisfactory, though perhaps not important, to know that the 
French law upon this subject is the same as ours. In the Civil Code 
of France, book 1, tit. 1, § 12, it is declared that "a foreign woman 
who Bhall hâve married a Frenchman shall follow the condition of 
her husband;" and in England it is enacted by the sixteenth section 
of 7 & 8 Vict. c. 66, (1844,) "that any woman married, or who 
shall be married, to a natural-born subject or a person naturalized, 
shall be deemed and taken to be herself naturalized, and hâve ail the 
rightB and privilèges of a natural-born subject." While I am unable 
to seehow the law of France can fix the status of the plaintiff in this 
country, conçu rring in this respect with the opinion of Atty. Gen. 
Hcar, (13 Op. Atty. Gen. 91,) I see no reason why we should not 
apply the same law to wives of alien huBbands in this country that 
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we do to American women marrying- abroad. The fact that thé 
French law corresponds with our own upon this subjeet, however, is 
an additional argument for the same application of the statute to cit- 
izens of bofch powers. 

The only complication in this case is that the marriage took place 
and the parties réside in this country; but, while résidence undoubt- 
edly créâtes a presumption of citizenship, (State v. Beackmo, 6 .Blackf. 
488,) it is merely prima facie évidence, and may easily be rebutted. 
Suppose, for example, that an American citizen residing in France 
should marry a French woman, would she not thereby become an 
American citizen, and remain so though they continued to réside in 
France? There is no exception in the statute of marrying foreign 
women and residing abroad, and I know of no authority for inter- 
polafcing one. It is true that section 1994 limits the right of any 
woman, marrying a citizen of the United States, to be deemed a cit- 
izen, to one "who might herself be lawfully naturalized," and it was 
at one time an open question whether the woman must not herself 
hâve resided within the United States for five years before she could 
be deemed an American citizen. 

In Burton v. Burton, 1 Keyes, 359, the judges of the court of appeals 
of the court of New York seemed to be divided in opinion upon this 
point. Mr. Justice Mullbn (p. 362) says that "if a résidence forfive 
years was not a condition précèdent to citizenship, résidence for somé 
length of time was most obviously contemplated." " Without résidence 
she could not be naturalized, and it is the most essential of ail the 
requirements for naturalization, and cannot be dispensed with, unless 
the intention to dispense with it ia most clearly manifested by the 
législature." Upon the other hand, Mr. Justice Wbight (p. 374) thought 
that the act did not.require that the woman claiming its benefits should 
hâve resided within the United States; and, if it did, he thought 
the résidence of the plaintiff was, by construction of law, the same 
as that of her husband. Ail doubt upon the construction to be placed 
upon the words, "who might herself be naturalized," was put at rest 
by the case of Kelly v. Owen, 7 Wall. 496, in which it was held that 
thèse terms only limited the application of the law to "free white 
women, " inasmueh as the naturalization act existing at ^the time only 
required. that a person applying for its benefits should be a "free 
white person," and not an alien enemy. Since this case was decided 
the provision has baen still further restrieted by section 2169, which 
admits aliens of Afriean nativity and persons of African desoent to 
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naturalization. This opinion, however, does not cover the case 01 
résidence abroad. 

In an opinion of Atty. Gen. "Williams, (14 Op. Atty. Gen. 402,) lie 
held directly that an alien woman who has intermarried with a citizen 
of the United States residing abroad, the marriage having been solem- 
nized abroad, and the parties after the marriage continuirig to réside 
abroad, is to be regarded as a citizen of the United States within the 
meaning of Baid act, though she may not hâve resided within the 
United States. So, also, in an opinion delivered in 1869, Atty. Gen. 
Hoar decided that a woman born in the United States, but married 
to a citizen of France and domiciled there, was not "a citizen of the 
United States residing abroad," within the meaning of the internal- 
revenue law. It seems from the opinion that prior to this Atty. Gen. 
Stanbery had made a similar décision. Upon the contrary, Atty. 
Gen. Bâtes decided in 1862, (10 Op. Atty. Gen. 321,) that a woman 
born in this country, who married a Spanish subject residing hère and 
then removed to Spain with her husband and ehild, and subsequently 
died there, was stillan American citizen at her death. He held that 
the removal of the lady and her daughter to Spain, and their rési- 
dence there, were no évidence of an attempt to expatriate themselves. 
I think it would be difScult to give any sound reason for this conclu- 
sion. Another case, almost preciselylike the one under considération, 
was decided by Atty. Gen. Taft (15 Op. Atty. Gen. 599) in favor of 
plaintiff's citizenship, upon the single authority of Shanks v. Dupont, 
3 Pet. 342. Thèse two cases are irreconcilable with the others, and 
are unsatisfactory to my mind. In Kane v. McCarthy, 63 N. C. 299, 
it was held that a woman who in 1857 had married in Ireland a 
naturalized citizen of the United States, could inherit property, al- 
though she had always resided in Ireland, and continued to do so 
until after descent cast. 

It will be noticed that législation upon the subject of naturalization 
is constantly advancing towards the idea that the husband, as the 
head of the family, is to he considered its political représentative, at 
least for the purposes of citizenship, and that the wife and minor 
children owe their allegiance to the same sovereign power. The act of 
April, 1802, Eev. St. 2172, has declared that the minor children of 
naturalized persons should be considered as citizens of the United 
States. Then in 1804 (section 2168) it was enacted that if any alien 
has declared his intention of becoming a citizen, and dies before he 
is actually naturalized, his widow and children shall be considered 



EEQUIGNOT V. CITY OF DETEOIT. 217 

as citizens, upon taking the oath prescribed by law; and finally, by 
the act of 1855, Rev. St. § 1994, that an alien woman married to a 
citizen shall herself be deemed a citizen. 

Now, if we concède that a French woman marrying an American 
citizen abroad thereby becames an American citizen, I see no reason 
why the same law should not be administered hère ; and whenover an 
American citizen, especially if she be originally a native citizen of 
France, marries a French citizen hère, she should not be deemed and 
taken to be a citizen of the French republic. If she be an American 
citizen, it must be upon the theory, either that the résidence of the 
wife is essential to citizenship, or that we should apply a différent 
interprétation when an alien woman claims citizenship by opération 
of law from that applied where a native-born one claims expatriation 
by opération of the same law. Putting the converse of the case un- 
der considération, suppose a native American woman were to go to 
Paris and marry a Frenchman. By the statutes of both countries she 
would thereby become a French citizen. But subsequently. her hus- 
band dies, and she is married again to a native-born citizen of the 
United States residing in Paris. I think there would be little hésita- 
tion in holding that she was reinstated in her allegiance to her native 
land. 

It is true that the law of France upon this subject has not been 
proved before us as a fact, but a copy of the Code Napoléon, purport- 
ing to issue from the publishing house of the council of state, at 
Paris, and bearing ail the marks of authenticity, was produced and 
commented upon by counsel, without objection upon the hearing of 
this motion, and I think it is too late now to object to this évidence, 
although upon a trial before a jury it could not be recéived. The 
granting of new trials being largely matter of discrétion, I would not 
décline to receive as the law of a foreign country that whiçh could be 
proved as such by the mère authentication of a book. 

Upon the whole case, then, I hâve corne to the conclusion that 
plaintif, being a native of France, and becoming a citizen of the 
United States by her iirst marriage, resumed her allegiance to her 
native country by marrying a French citizen, and is therefore an 
alien, entitled to bring thiB suit. The motion for a new trial must 
be denied. 
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Baenes, as Assignée, etc., v. Vetterlein and others. 

(District Court, S. D. New York. December 30, 1882.) 

BaNkkuptcy— Fkattdulent Assignment. 

Where a policy of insurance, obtained by a debtor on his own life, was as- 
signée! to one of a firm consisting of four members, in trust, as security for a 
debt due to the firm, and two members of the firm subaequentiy retired, and 
the firm assets passed'to the remaining members, one of whom was the trustée 
of the policy, and, the last-named firm having become embarrassed and pro- 
cured an extension of crédit frorn their creditors, the trustée of the policy two 
months afterwards assigned the policy to his sons in trust for their rhother 
without considération, and six months afterwards made a gênerai assignaient, 
and shortly after was thrown into bankruptcy, hdd, that the assignment of 
the policy in trust for the mother must be deemed invalid as to creditors* 
and that the assignée in bankruptcy was entitled to the proceeds. 

In Bankruptcy. 

James K. Hill, for plaintif!. 

T. M. Tyng, for Etna Ins. Co. 

23. E. Valentine, for défendant Vetterlein. 

Brown, J. This is an action to set aside a voluntary conveyance 
or assignment made by Théodore H. Vetterlein, oneof the bankrupts, 
to Bernard T. Vetterlein, the other bankrupt, and to one Théodore J. 
Vetterlien, ïn trust for the benefit of the wife and children of Théo- 
dore H. Vetterlein. Bernard T. Vetterlein and Théodore J. Vetter- 
lein are both sons of Théodore H. Vetterlein. The assignment is 
dated the eighteenth day of, July, 1870, and the pétition under which 
Théodore H. and Bernard T. Vetterlein were adjudged bankrupts 
was filed December 28, 1870. The assignment sought to be set aside 
is of two policies of insurance on the life of one J. Kinsey Taylor for 
the aggregate sum of $10,000, which had been assigned to Théodore 
H. Vetterlein by Taylor, in trust for the firm of Vetterlein & Co., to 
whom Taylor was indebted, and as collatéral security for their claim. 
In July, 1869, Mr. Meurer, oneof the firm, withdrewfrom the firm of 
Vetterlein & Co., and on December 31, 1869, Théodore J. Vetterlein 
withdrew from the firm, and the business was continued by Théodore 
H. Vetterlein and Bernard T. Vetterlien, in the same firm name, up to 
the time of the bankruptcy proceedings. 

From ail the évidence in the case I am satisfied that neither Mr. 
Meurer nor Théodore J. Vetterlein had, at the time of the last assign- 
ment of the policies, any valuable pecuniary interest in the assets of 
the two former firms; and that the last firm, consisting of Théodore 
H. and Bernhard T. Vetterlein, became legally vested with ail there- 
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maming assets of the prior firme, and thereby was entitled to the en- 
tire bénéficiai interest in the policies of inaurance held by Théodore 
H. Vetterlein as collatéral security for the debt of Taylor. The as- 
signaient of thèse policies of insurance by Théodore H. Vetterlein to 
his sons in trust for their mother, being the assignment of a collatéral 
security held for a debt due to the firm, was clearly not made in the 
ordinary course of business, and, therefore, was presumptively fraudu- 
lent under section 5129 of the Revised Statutes. 

In May, 1870, some two months before the assignment by Théodore 
H., the firm had applied to their creditôrs for an extension of crédit. 
This of itself is a virtual admission of the strongest character of their 
inability at that time to pay their debts as they matured. In less 
than six months after the assignment of the policies of insurance, the 
firm made an assignment of ail their assets to an assignée in trust 
for the pay ment of their debts. Thèse assets were, shortly afterwards, 
turned over to the assignée in bankruptcy, who has been able to re- 
alize from them only the gross sum of $112,957, while the debts 
proved in bankruptcy amounted to $351,000. No losses of any con- 
sidérable amount are proved between July, when thô assignment of 
the policies was made, and the December f ollowing, when the gênerai 
assignment and the bankruptcy took place. The défendants allège, 
that there had been great loss and waste in the collection of the as- 
sets. It is not necessary to examine this charge in détail ; for in no 
aspect can it be held to account for the large deficiency between the 
debts proved and the gross assets collected. 

From thèse facts, as well as the extension of crédit procured the May 
previous, I am compelled to find that the firm was at that time in 
embarrassed circumstances, and was probably actually insolvent. The 
transfer of the policies, which were the property of the firm, by 
Théodore H. to his two sons, in trust for the benefit of their mother 
and her children, was, under such circumstances, a wholly unauthor- 
ized and invalid transfer as against the creditôrs of the firm. Sedg- 
wick v. Place, 12 Blatchf. 163. So far as it appears it was purely 
voluntary, and is fraudulent in law as against the firm creditôrs. It 
must, therefore, be declared null and void as against the assignée in 
bankruptcy, (Platt v. Mead, 9 Fed. Rbp. 91, 96,) and the proceeds, 
which during the pendency of the suit hâve been deposited in the 
trust company, must be adjudged to belong to the plaintif!, and 
be accounted for in the bankruptcy proceedings. 

A decree may be entered in accordance herewith. 
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In re Stewaet Edbbeb Co., (Limited,) JtJankrupt. 

(District Court, N. D. New York. April, 1883.) 

Assignée in Bankruptct— Compensation. 

Under the circumstances of this case the additional compensation asked by 
the assignée cannot be allowed unless the consent of the creditors is Jirst ob- 
tained. 

In Bankruptcy. 

William H. Shepard, for petitioner. 

Coxe, J. I do not think the court would be justified in making an 
additional allowance to the assignée upon the facts diselosed in the 
pétition. Nothing is shown which partieularly distinguishes this 
oase from other8 of like magnitude. Wherever an extensive business 
has been suspended by the opération of the bankrupt act, the assignée 
is compelled and required to give much time and attention to the col- 
lection of the assets and the winding up of the estate. The case is 
not, however, for thèse reasons a "spécial" one, "requiring great care 
and exertion on the part of the assignée," within the provisions of 
gênerai order No. 30, as amended. Before entering upon his trust 
the assignée knew, or might easily hâve ascertained, generally at 
least, what his duties were to be — what was required of hini to ad- 
minister properly the estate. He could then hâve refused to qualify, 
but insteadof this, knowing precisely what compensation the statute 
allowed, he accepted. That he has done his duty thoroughly and 
well seems to be sufficiently established; but this the law and good 
conscience required of him, and he is not entitled to extra compen- 
sation for that reason. I am aware of no précèdent in this district 
for an additional allowance where nothing more is shown thau is de- 
veloped hère. 

The application must, therefore, be denied; but if, at the approach- 
ing meeting, the creditors désire to give an additional allowance to 
the assignée, not exceeding 3£ per cent, of the entire amount col- 
lected, they may express that wish by a voteof three-fourths in num- 
ber and amount of those'who hâve proved their debts. This appli- 
cation may then be renewed, upon a certificate of the register setting 
forth the action of the creditors, together with his approval thereof. 
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United Stateb v. Waddell and others. 

iÇireuit Court, B. D. Arkansas. April Term, 1883.) 

Settmsrs on Public Lands— Conspiracy to Lntimidate— Ckime under Sec- 
tion 5508, Rkv. 8t. 

During the period that a settler on public lands is reqnired by the laws of 
the United States to réside upon the land in order to perfect his title thereto, 
ne is in the enjoyment of a right guarantied to him by those laws, and a con- 
spiracy to deprive him of that right is a conspiracy to deprive him of a right 
guarantied by the constitution and laws of the United States, and a crime un- 
der section 5508 of the Revised Statutes. 

On Demurrer to the Information. 

Charles C. Waters, U.S. Atty., for plaintiff. 

Joseph W. Martin, for défendants. 

Before McCbaey and Caldwell, JJ. 

MoGrary, J. This is a criminal information, filed by the United 
States attorney, charging an offense under section 5508 of the Ee- 
vised Statutes of the United States. The information contains three 
counts. The first count chargea — 

"That Burrell Lindsay, a citizen of the United States of America, on the 
thirtieth day of December, 1882, atthe United States land-office in Little Rock, 
Arkansas, raade homestead entry of the following-described tract of land be- 
longingto the United States in the county of Van Buren, and eastern district of 
Arkansas, to-wit, the S. W. fraetional \ of section 26 S., township 9 N., range 
13 W., and that thereaf ter, on the tenth day of January, 1883, the said Burrell 
Lindsay, citizen of the United States as aforesaid, was residing upon and eui- 
tivating said tract of land as aforesaid, for the pilrpose of protecting his right 
to the same, under the laws of the United States, as a homesteader, in good 
faith, his right to a patent from the United States to such land not yet hav- 
iig accrued, and that David Waddell, Samuel McDaniel, James Holland, R. 
il. Evans, Joël Hubband, and Benjamin F. Palmer, being persons of evil 
minds and dispositions, together with divers evjl-disposed persons whose 
names are to the said United States attomey unkriôwn, on the said tenth day 
of January, 1883, at the eastern district of Arkansas, did conspire to injure, 
oppress, threaten, and intimidate the said Burrell Lindsay, citizen of the United 
States as aforesaid, in the free exercise and enjoyment of certain rights and 
privilèges secured to him by the constitution and laws of the United States, 
and because of his having exercised the same, to-wit, the right and privilège 
to make said homestead entry on lands of the United States as aforesaid. and 
the right and privilège to réside^ upon, cultivate, and improve said homestead 
entry, and the right to mature title to himself to said homestead entry; said 
rights and privilèges being duly conferred upon him, the said Burrell Lind- 
say, citizen of the United States as aforesaid, by the constitution and laws of 
the United States, and in particular by sections 2289, 2290,, 2291, Revised Stat- 
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utes of the United States, and other laws of congress as to homestead entries, 
and by his individual acts in compliance therewith and in pursuance thereof, 
contrary to the form of the statute," etc. 

The second count makes the same opening averments as to home- 
stead entry and conspiraey, and concludes by charging an overt act 
in pursuance of the conspiraey. 

The third is framed under the latter clause of section 5508, 
Eev. St. It makes the same opening averment as the first count 
in référence to homestead entry and occupancy, and concludes by 
charging that défendants went in disguise upon the premises of the 
homesteader with intent to deprive him of his right to occupy same 
and perfect his title. 

It is insisted that the information fails to charge any offense 
against the United States, and also that section 5508 of the Eevised 
Statutes is unconstitutional. We ail know that the homestead law 
of the United States requires the settler to réside for a given period 
upon the tract of public land selected as a homestead before he can 
perfect his title and obtain his patent. His continued résidence 
upon the land during this period is therefore a requirement of the 
law, and to deprive him of the right to remain upon the land for the 
purpose of perfecting his title would seem to me to be to deprive him 
of a right guarantied to him by the homestead act. Section 5508 of 
the Eevised Statutes of the United States provides for the punish- 
ment of two or more persons who shall "conspire to injure, oppress, 
threaten, or intimidate any citizen in the free exercise or enjoyment 
of any right or privilège secured to him by the constitution or laws 
of the United States, or because of having exercised the same." Is 
this statute violated by a conspiraey to drive a homesteader off the 
land taken up by him as a homestead, and while he is occupying it 
for the purpose of completing his title ? During that time his title 
is inchoate, and if he leaves the land he forfeits his right. If the 
alleged outrage had been committed after his titlè was complète, we 
should ail agrée that the crime was one arising under the laws of the 
state alone. 

But the question hère îs whether, during the period that the settler 
is required by the laws of the United StateB to réside upon the land 
in order to perfect his title, he is in the enjoyment of a right guaran- 
tied to him by those laws, so that a conspiraey to deprive him of that 
right is a crime under the act of congress; in other words, whether 
it is a conspiraey to deprive him of a right guarantied to him by 
the constitution and laws of the United States. Upon this question 
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we are not entirely agreed. The court is al ways reluctant in a crim- 
inal case to décide finally a question of law which goes to the mérita 
of the case, because, without a certificate of division, thefe is no writ 
of error, and the judgment of the' court' in respect to such a case is 
final. My own inclination is to hold that the offense hère specified is a 
crime under the laws of the United States, but in view of the doubts 
in my mind I should be very reluotant to do so, unless upon certifi- 
cate of division, which will enable the défendants to take the case to 
the suprême court. My brothër, Judge Caldwell, is inclined to 
the other view. We can, therefore, certify the question for the final 
détermination of the suprême court, and, that is what we hâve de- 
eided to do. It is i an interesting question, and one of grave doubt and 
one of gênerai importance, because homestead laws are not of such a 
transient character that thfey are likëly to pass away speedily; they 
are permanent laws, and will remain for a long period in this coun- 
try. ',', ; . v _ [/..,..' 

The resuit is thatj'the questions arising on the démarrer to the in- 
formation will be certiiied. 



United States v. Mttnfobd and others. 
[Circuit Court, K. D. Virginia. April 12, 1883.) 

1. FEDERAL ELECTIONS— AUTHORITY OF CONGRESS TO ReGULATE-^BeCTTON 5506, 

Rbv. 8t., Cosstitutional— Statb ob Municipal Elections. 

As congress has authority under section 4, art. 1, of the constitution to reg- 
ulate fédéral élections, section 5506 of the Revised Statutes, passed in pursuance 
of such authority, and for that purpose, is constitutional and valid as to such 
élections, but has no application to etate or municipal élections. 

U. S. v. Reese, 92 U. 8. 214, distinguished. 
8. Bamb — Article 1, f 4, Constitution — Fifteenth Amendment. 

Under article 1, } 4, of the constitution congress has gênerai powers of législa- 
tion concerning/ederàï élections, but under the fifteenth amendaient can leg- 
lslate concerning sta&e and municipal élections solely for the purpose of pre- 
venting discrimination on account of race, color, or previous condition oi 
servitude. 

Démarrer to Information. 

The information in this case chargea! that defenrtants — 

"On or about the flrst day of November, 1882, and on divers other days 
thence next ensuing, continuously, up to and ineluding the sixth day of No- 
veraber, A. D. 1882, at said eastern district of Virginia, to-wit, at Eichmond, 
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Virginia, and within the jurisdiction of this court, did unlawfully combine 
and confederate together wifch each other, and with others to the jury unknown, 
to hinder, delay, prevent, and obstruct divers and sundry citizens and voters 
of the city of Kichmond, Virginia, from doing certain acts required to be done 
to qualify said citizens to vote at an élection in the state of Virginia; for 
this, to-wit: That on the days and dates aforesaid an élection was about to 
occur in the state of Virginia for a congressman at large to represent the state 
of Virginia in the forty-eighth congress of the United States and in the third 
congressional district of Virginia, of which the city of Richmond formsa part, 
for a représentative from that district in said forty-eighth congress, to-wit, 
November 7, 1882. 

"And whereas, at said élection, it was necessary, under the laws governing 
the same, that every citizen and voter in the city of Richmond should, in or- 
der to vote, prior to said seventh day of November, 1882, pay to the state of 
Virginia a capitation tax of one dollar for the year 1881. 

"And whereas, the collecter of state taxes for the state of Virginia, in the 
city of Richmond, would not reçoive from any citizen or voter of said city his 
capitation tax for the year 1881 unless and until such citizen had been as- 
sessed by the commissioner of the revenue for the city of Richmond, and no 
other person was authorized to receive payaient of the same. And whereas, 
said Robert B. Munford was the commissioner of the revenue for the city of 
Richmond, Virginia, and said John W Wilks, Henry H. Wilkins, Charles W. 
Goddin, and Edward Gray were his deputies or assistants in said office on the 
days and at the dates of the offenses taereinabove set forth. 

"And whereas, the candidates for congress from the state at large to be 
voted for at said élection were John S. Wise, John E. Massey, and John M. 
Dawson ; and the candidates for congress from the third congressional district 
of Virginia were George D. Wise and John Ambler Smith. And whereas, it 
was the duty of said Robert B. Munford, commissioner of the revenue for the 
city of Richmond, Virginia, and his said deputies or assistants, promptly, 
fairly, and impartially to assess for capitation tax ail voters, citizens of the 
city of Richmond, Virginia, in 1881, as they presented themselves for assess- 
raent at the office of said commissioner, and to furnish equal facilities and op- 
portunities for assessment to ail voters and citizens applying to be assessed 
for capitation tax as aforesaid, without any discrimination in favor of or 
against any Individual, or class of individuals, because of his or their political 
belief or préférence, or for any other reason. 

"Yet the said Robert B. Munford, John W. Wilks, Henry H. Wilkins, 
Charles Y,\ Goddin, and Edward Gray, disregarding their duty in the premises, 
did not perform the same, but on the contrary, on the days and dates and at 
the place aforesaid, being the friends and supporters and partisans of said 
John E. Massey for congressmen at large from Virginia, and George D. Wise 
for congressman from the third congressional district of Virginia-, did un- 
lawfully combine, conspire, and confederate together to assess as many as 
possible of the friends and supporters of said John E. Massey and George D. 
Wise, and to hinder, delay, prevent, and obstruct the political friends and sup- 
porters of John S. Wise and John Ambler Smith, to-wit: William Allen, Will- 
iam Easley, Thomas Cousins, Randolph Jackson, Asa Reed, Frederick Draper, 
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Ben Fleming, Isaac Johnson, J. H. Roberts, William Blair, William Fortuné. 
David Tiller, and divers other citizens and votera of the city of Bichmond, 
Virginia, whose names are to the jury unknown,* from doing the lawful aet 
of being assessed as required to be done to qualify them to vote, because said 
votera were the politieal friends and supporters of said John S. Wisà and John 
Ambler Smith. 

"And said Robert B. Munford, John W. Wilks, Henry H. Wilkins, Charles 
W. Goddin, and Edward Gray, so as aforesaid unlawfully combining, confed- 
erating, and conspiring, did, on the days and dates and atthe places aforesaid, 
in and by divers and sundry discriminating, unlawful, unfair, dilatory, unnec- 
essary, frivolous, vexatious ways and methods, by them fchen and there con- 
trived and concocted, hinder, delay, prevent, and obstruct William Allen, Will- 
iam Easley, Thomas Cousins, Randolph Jackson, Asa Bead, Frederick Draper, 
Ben Fleming, Isaac Johnson, J. H. Roberts, William Blair, William Fortune, 
David Tiller, and other citizens and voters of the city of Richmoud, Virginia, 
to the jury unknown,* from doing the lawful aet of being assessed as required 
tobedone to qualify them to vote; with intent to hinder, delay, prevent and 
obstruct the said citizens and voters, to-wit, William Allen, William Easley, 
Thomas Cousins, Eandolph Jackson, Asa Bead, Frederick Draper, Ben Flem- 
ing, Isaac Johnson, J. H. Roberts, William Blair, William Fortune, David 
Tiller, and divers and sundry other citizens and voters of the city of Rich- 
mond, Virginia, to the jury unknown,* from doing the lawful aet of being 
assessed as required to be done to qualify them to vote." 

Défendants demurïed to the information on the following grounds : 

(1) The said information is not in proper and légal form, there being no 
averment therein that the aet of being assessed for the eapitation tax due the 
state of Virginia for the year 1881 was an aet required to be done to enable 
persons to vote within the meaning of section 5506 in the Revised Statutes of 
the United States, édition of 1878; and because there is no averment that the 
persons conspired against were citizens qf the United States, or of the state of 
Virginia, or city of Richmond, during the year 1881, or that any tax could 
hâve beeu properly assessed against them for that year; and for the further 
reason that the charge of the offense in said information is too gênerai and 
indeflnite. 

(2) Because the said défendants were not required by law to assess between 
the last day of October and the seventh day of November, 1882, eapitation 
taxes due the state of Virginia on persons for the year 1881. 

(3) Because the constitutional provision of Virginia making the payment 
of the eapitation a preréquisite for voting was repealed befpre the said infor- 
mation was filed. 

(4) Because the aet of congress refers to acts to be done by the citizen to 

*AMENBMEMT AtLOWED El COORT. 

Insert after the words "to the jnry unknown," where they ocenr three tlmes in the Information ! 

"They, then and there, being citizens of Richmond, Virginia, in 1881, and at the time ot iàià elec. 
tlon, and otherwise qualifiée! voters at said élection, liable to be assessed and by law required to pay 
to the state of Virginia, fit Richmond, Virginia, a eapitation tax of one dollar for the year 1881." 

v,16,no.2— 15 
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ciuallfy bimself to voSe* while the information only desertbes an act required 
to be done and performed by the défendants and not by the persons desiring 
to qualify theraselves to vote. The assessment for taxation is not an act ot 
the citizen tax-payer, but an actof tue commisaioner of the revenue alone, 
and therefore, tne alleged couspiracy to prevent the citizens from being as- 
sessed is not a conspiracy to prevent the citizens from doing an act required 
to be done to qiralify Mm to vote. 

(5) Because the section of the Ttevised - Statutes of the United States for 
1878, viz., section 5508, under which this information was drawn, is uricon- 
stit«;tional,-nu,ll, and yoid, and has been so deeided by the suprême court of 
the United States. 

■■ (6) Because it is not alleged that it was a duty imposed by any state îaw 
upon the défendants, or any of then», to assess for the poli tax of 1881 of the 
persons named in the information at the tima therein specilied, ou or about 
the sixth o£ ïfovember, 1882*, i»nd because sueh law, if there be one, is not set 
put in the information, and fçfcofther grounds of demurrer appearing on said 
information. .<;■-.., 

Edmund'Waddill,, TJ-B. A.iij., &ni John S. Wise, for the United 
States., .,..'■. j •.,;■••. ,, 

Wm. W. Crump, W. W. Henry, and HiU. Carter, for the défend- 
ants.' ■ . ;. ■ • ' 

Bond, J. This is a demurrer filëdto an information in the circuit 
court of the United States, -which charges the défendants named 
therein with a violation of section 5506 of the Eevised Statutes, in 
that they combined' and confederated to prevent and hinder certain 
citizens named therein from voting at a congressional élection held 
November 7, 1882, by refusing to assess them for taxes so that they 
could pay their capitation tax, which was at that time and at that 
élection a prérequisite for voting. 

So far as the first ground of demurrer is concerned, that there is 
no averment in the information that the parties conspired against 
were citizens of Virginia, qualified to vote in 1881, and qualified to 
vote in the coming élection of 1882, it is possible that the averments 
are not ruade explicitly; it is only by implication such facts can 
be known from the information; but the court will allow the United 
States to amend in this pârticular, as it can cause no surprise and 
wofk no injury to the défendants. The second ground of demurrer, 
that the défendants were not bound to assess the parties mentioned 
at the time application was made for assessment, is rather a matter 
of fact to be proved than a ground of demurrer, and is now overruled . 
The third ground of demurrer, that the capitation tax was abolished 
by a vote of the people to whom it was submitted at the élection oi 
1882, after the offenses charged in the information had been com 
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initted, is not to the purpose. The parties are o'barged with a con- 
spiracy to hinder and prevent the qualified votera from doiag an act 
prerequsite to enable thena to vote. The offense is under eriminal 
statutes of the United States. Those statutes hâve nofc been repealed, 
and it is no answer to this charge to say it is no longer a prerequi- 
site for voting to pay a capitation tax, and that this offense cannot be 
committed again. The fourth ground of demurrer is overruled. 
The fifth ground of demurrer, that section 5506, under winch the in- 
formation is filed, has bèen declared uncbnstitutional by the suprême 
court in the case of U. S. v. Reese, 92 U. S. 214, is really the 
main ground of the demurrer and has been so treated in the argu- 
ment. The courts of the United States are bound absolutely to fol- 
low the opinions of that tribunal in ail cases, and we do so with 
cheerfulness because they commend themselves to the whole légal 
profession by their clearness of statement and accuracy of judgment. 
But we are'not bound by the syllabuo of the reporter, nor the opin* 
ions of others as to whafc the court decided in any case. 

The Case of Reese was under the same section ôf the original act 
of May 30, 1870, as that under whioh this information is filed, with 
the exception that, after the argument of the Case of Reese, the con- 
gress of the United States re-enàcted that section in the Eevised Stat- 
utes, leaving out of it the words which, in the Case of Reese, had been 
considered to bring it under the fifteenth amendaient, and made it a 
gênerai law within the power of congress to en act, not by virtue of 
the fifteenth amendaient, but by virtue of the power given to conv 
gress under the fourth section of the first article of the constitutions 
The Case of Reese did not arise at a congressional élection. It was 
at a municipal élection, in the state of Kentucky, and the judges of 
élection were indicted for refusing to receive the votes of a certain 
person, of African descent, because of his race and color. Ail claims 
to support the indictment not arising out of the fifteenth amendment 
were abandoned. It will be seen that the section 5506 makes no référ- 
ence to race or color, nor does it confine the crime of obstructing and 
hindering votes to persons of that race. The fifteenth amendment 
does, and therefore when the counsel of the United States abandoned 
ail support of their indictment, except that it had from the fifteenth 
amendment, it had no support at ail. The court so decided. The 
dissenting opinion of Mr. Justice Hunt goes upon the ground that 
the words "as aforesaid," in thé section as originally enacted, referred 
to the former sections of the act, and repeated in it the provisions of 
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those sections. This very able opinion the court did not coïncide in, 
but congress re-enacted the section, leaving those words out of it, and 
made it a gênerai law. 

The case we are to décide, therefore, is not the Reese Case, which 
was a case of a municipal élection, but we are to décide whether 
congress has the power under the constitution to prevent the crimes 
enumerated in section 5506 at a fédéral élection. This the suprême 
court did not décide in the Reese Case, for the chief justice says, in 
delivering his opinion, tha^ ail support from any other constitutional 
power but the fifteenth amendaient was abandoned at bar in that 
case. 

The fourth section of the first article of the constitution of the 
United States provides "the- times, places, and manner of holding 
élections for senators and représentatives shall be prescribed in each 
state by the législature thereof, but the congress may at any time 
by law make or alter such régulations, except as to the places of 
choosing senators." 

If congress can provide for the manner of élection, it can certainly 
provide that it shall be an honest manner ; that there shall be no 
repression of voters and an honest count of the ballots. There is 
little regarding an élection that is not included in the terms, time, 
place, and manner of holding it. Since the Reese Case was argued 
congress has enacted, as we said before, this section 5506. That it 
cornes within the power to regulate the time and place of élection 
given by section 4, ehapter 1, has been decided in this circuit ovei 
and over again, but the objection to it made at bar is that the sec- 
tion dues not mention congressional élections, which élections alone 
under the foUrth section it has a right to regulate. 

It seems to us that when congress has power to regulate fédéral élec- 
tions alone, given it by the constitution, and it passes a law to regulate 
élections under that power, every fair construction would be that they 
exercised their législative power within the grant of the constitution, 
and that the law made in pursuance of constitutional authority 
applied only to the élections named in it. 

The court in the Reese Case decided that section 5506 was not 
appropriate législation to enforce the fifteenth amendaient. The 
section said nothing of race, color, and previous condition. It was at 
a municipal élection, and therefore was not within the power of con- 
gress under section 4, art. 1, of the constitution, which gives power 
to congress over fédéral élections. Had the same crime been com- 
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mitted at a fédéral élection the court would, we think, hâve found the 
authority for section 5506 under the fourth section, art. 1, above 
recitbd. 

The demurrer will be overruled. 

Hughes, J. I fully concur in the opinion just delivered by Judge 
Bond. I will add something on the constitutional question that has 
been argued so elaborately at bar. The information in this case is 
founded upon section 5506 of the Eevised Statutes of the United 
States. I will remark that that section is not the same law as sec- 
tion 4 of the enforcement act of May 31, 1870. It is nearly the 
same in terms, but it contains no words Connecting it with other 
sections of any act, as section 4 did. It stands upon its own terms 
and language. It was not enacted in the same bill as section 4 of 
the act of 1870, or at the same time, or by the same eongress. It 
was enacted in 1874, and took effect as a law on the first of De- 
cember, 1874, two months after the case of U. S. v. Reese, 92 U. 
S. 214, was argued before the suprême court of the United States, 
and more than two years after the indictment was found which was 
passed upon in that case. The suprême court did not in the Case 
of Reese, and has not in any subséquent case, passed upon section 
5506 of the Revised Statutes; and, whatever it may hâve ruled in any 
of its décisions upon any other statute, such as section 4 of the enforce- 
ment act of 1870, non constat that it has thereby ruled upon section 
5506, upon which the information before us is founded. 

We are dealing hère with an offense eharged to hâve been com- 
mitted, in a fédéral élection, in violation of this section 5506; and the 
défense ask us to base our ruling, in this case of a fédéral élection, 
upon the ruling of the suprême court in a case arising in a town élec- 
tion under the act of 1870, in which that court not only carefully con- 
fined itself to the case before it, but protested by itération that it 
was not considering any law in its relation to fédéral élections. Its 
opinion in Reese et al. was expressly confined to section 4 of the act of 
1870 in its relation to state élections, and the court held that section 
not to be within the purview of the fifteenth amendment of the con- 
stitution. But, even as to that section, the court did not, and took 
especial pains not to, décide that the section was beyond the purview 
of the first article of the constitution. The suprême court has never 
decided that section 4 of the act of 1870 was unauthorized by article 
1. Much less has it ever deeided that section 5506 of the Eevised 
Statutes was unauthorized by article 1 . This article and the fifteenth 
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amendaient are as follows; and it will be seen that the former refera 
only ,to fédéral élections, while the latter refers to ail élections, féd- 
éral, state, and municipal, but limits législation under it to the pré- 
vention of discrimination between votera on account of race, color, 
and previous condition. The resuit is that congress has gênerai 
powers of législation concerning fédéral élections, but ean legislate 
concerning state and municipal élections solely for the purpose of 
preventing discriminations on account of race : 

Article 1, § 4. " The times, places, and manner of holding élections for 
senators and représentatives shall be prescribed in each state by the législa- 
ture thereof ; but the congress may at any time, by law, make or alter such 
régulations, except as to the places of electing senators." 

Fifteenth Amendaient. " The right of citizens of the United States to vote 
shall not be denied or abridged by the United States, or by any state, on ac- 
count of race, color, or previous condition of servitude. 

"The congress shall hâve power to enforce this article by appropriate lég- 
islation." 

It was as to whether section 4 of the act of 1870 was authorized 
by the fifteenth amendaient, and not as to whether it was authorized 
by article 1, that the suprême court considered the Case of Reese. 
The indictment in that case was for an offense eommitted in an élec- 
tion of town officers in Kentucky. The indictment was founded 
chiefly upon section 4 of the enforcement act of May, 1870, which sec- 
tion provided that if any person shall, by unlawful means, hinder, 
etc., or conspire with others to hinder, delay, prevent, or obstruct 
any citizen of the United States from doing any act required to be 
done to qualify him to vote, he shall be punished as defined by the 
section. The section did not embrace, in words, the limitation that 
the hindering should be on account of race or color, and it made gên- 
erai référence to voting, and not particular référence to voting at 
élections for congress or for state officers. 

Thus, the indictment before the court being for an offense eom- 
mitted at a state élection, the question for décision was whether 
congress had, in this section 4, interfered in state élections beyond 
the authority given by the fifteenth amendment. Holding that con- 
gress could not interfère in state élections, except to prevent discrim- 
inations on account of race, and the case before it having arisen in 
a state élection, the proposition which the court discussed was 
whether congress, in section 4, had confined itself within this limita- 
tion, and if it did not, but used gênerai terms, what was the consé- 
quence as to the validity of this section of the enforcement act in 
respect to state élections. Before entering upon that discussion, the 
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court took pains to premise, at page 218, that it would not consider 
"the effect of article 1 of the constitution in respect to élections for 
senators and représentatives in congress." 

The power of congress over fédéral élections was as broaa as the 
language of article 1 imports. Congresl could legislate gecerally in 
respect to fédéral élections. The court was, accordingly, careful to 
premise that it would not consider the enforcement act of May 31, 
1870, with référence to the first article and fédéral élections, but 
would consider it only with référence to the fifteenth amendaient and 
state élections. 

The court having, after this protest, gone on at sonie length in con- 
sidering section é of that act with this particular référence, then took 
pains, when about to use the language somuch relied upon by coun- 
sel for the défense, on page 221, to lirait what it intended saying tô 
"a pénal statute enacted by congress with its Iimited powers;" neces- 
sarily meaning iimited powers over state élections defived from the 
fifteenth amendment, and not meaning to speak of the gênerai powers 
of congress over fédéral élections derived from article 1. Having, 
then, a second time attempted to guard its deliverahces against mis- 
construction, the court say : 

" We are called upon to décide whether a pénal statute énacted by congress, 
with its Iimited powers, which is in gênerai language broad enough to cover 
wrongful acts without as well as within the constitutional jurisdiction, can 
be Iimited by judicial construction so as to make itoperate only on that which 
congress may rightfully prohibit and punish. * * * It would certainly be 
dangerous if the législature could set a net large enough to catch ail possible 
offenders, ard leave it to the courts to step inside and say who could be right- 
fully detained and who could be set at large. * * * To limit this statute 
in the manner now asked for would be to make a new law, not to enforee an 
o'd one. This is no part of our duty. * * * We are not able to reject a 
part which is constitutional and retain the remainder; because it is not pos- 
sible to separate that which is unconstitutional. if there be any such, from 
that which is not." 

Nothing hère said by the court applies to section 4 of the act of 
1870, in its relation to article 1. The court did not intend to in- 
timate that a law may not be constitutional in respect to one provis- 
ion of the organic law, though not authorized by other provisions. 
The substance of what the court said in its argument was that whére 
congress uses language in a statute, which, in order to be constitu- 
tional in regard to a particular indïctment or class of offenses, re- 
quires the interpolation by the court of words of limitation necessary 
to make it constitutional, it is as to that indictment, and ail in- 
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tlictments like it, null and void. The indictment before the court 
was for an offense committed at a state élection. The court was con- 
sidering the validity of an act of congress with référence to a state 
élection. That was the précise and only question in the mind of the 
court; it was the précise and only question before the court for décis- 
ion; it was the question to which the court took especial pains to 
limit its considération; and, according to ail received canons for con- 
struing the décisions of courts, we are bound to conclude, notwith- 
standing any language ernployed arguendo, that the court decided 
no more .than that section 4 of the act of May 31, 1870, was not 
valid to support an indictment in a United States court for acts done 
in a state élection. 

The language so much relied upon by counsel for défense was 
used arguendo, and no logic is more fallacious in juridical discussions 
than that of adopting, as the solemn judgments of courts, proposi- 
tions ernployed by judges in the progress of arguments by which they 
advance to the conclusions which they pronounce as their solemn 
judgments. 

Finally, the court, in the Case of Reese, took pains to brush away 
ail inferences which might be drawn from the reasoning ernployed in 
its opinion, by distinctly and carefully deôning what its judgment 
wa3. Itsaid: "We must, therefore, décide that congress bas not as 
yet provided by appropriate législation for the punishment of the 
offense charged in this indictment." That was ail. The élection 
was a state élection. The offense indicted was committed at a state 
élection, and the court held that that indictment could not stand. 

Section 4 of the act of 1870 is now repealed. The suprême court 
never said that it was invalid under article 1 of the constitution, 
and it is now no longer on the statute-book. It is substituted by sec- 
tion 5506, as it stands in the Eevised Statutes. This latter section 
applies only to offenses committed in relation to fédéral élections. 
No one prétends, no one haa ever pretended, that it relates to state or 
municipal élections; for it has never before now been under adjudi- 
cation. It could not be made to refer to state or municipal élections 
except by authority of the fifteenth amendment, and it could not be 
brought within that authority except by interpolating in the section 
the words, "on account of race, color, or previous condition of servi- 
tude." This interpolation the suprême court déclares that we hâve no 
power to make; and so section 5506 is valid only in respect to féd- 
éral élections. It is valid as to thèse latter, not because it contains 
express mention of thèse élections, but because it is authorized by 
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article 1 of the constitution; beeause congress must be présumée 
to hâve passed a constitutional law, unless it otherwise palpably 
appears; and beeause, therefore, it is a necessary implication that 
the object of the section is the constitutional one of protecting voters 
in fédéral élections. 

See jiruwn v. Munford, ante, 175. 



United States v. Campbell. 

{Circuit Court, D. Oregon. May 10, 1883.; 

Breaking into Post-Office— Section 5478 of the Bbvisbd Statutes. 

Section 5478 of the Revised Statutes, which provides for the punishment of 
any person who breaks into a building used in part as a post-offlee with intent 
to commit larceny therein, interpreted as if it read, with intent to commit lar- 
ceny in the part of said building used as a post-office ; and a demurrer sustained 
to an indictment drawn upon said section in the words tbereof, beeause in ef- 
fect it chargea that the breaking was done with the intent to commit larceny 
anywhere in the building. 

Demurrer to Indictment. 

James F, Watson, for the United States. 

William Cullen Gaston, for plaintiff . 

Deady, J. Section 5478 of the Eevised Statutes provides that 
"any person who shall forcibly break into, or attempt to break into, 
any post-office, or any building used in whole or in part as a post- 
office, with intent to commit therein larceny or other déprédation, 
shall be punishable" as therein provided. On October 20, 1882, an 
indictment was found by the grand jury of this district charging the 
défendant, on December 21, 1880, with forcibly breaking into a build- 
ing at Oregon City, in this district, "which building was then and 
there used in part as a post-office of the United States, with the in- 
tent then and there, in said building, to commit the crime of larceny." 
The défendant demurs to the indictment for that it does not charge 
him with the commission of an act made criminal by any law of the 
United States, beeause the intent therein charged is not sufficient to> 
make the alleged breaking a violation of any such law. 

Taken literally and grammatieally, the adverb "therein," in said 
section 5478, qualifies the verb "to commit," so that the intended 
larceny must be of something, either in a post-office or in a building; 
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used in whole as a post-office, or in a building used in part as such 
office. But this statute was enacted in pursuance of the power con- 
ferredupon congress by section 8 of article 1 of the constitution — "to 
establish post-offices and post-roads," and "to make ail laws which 
shall be necessary and proper for carrying into exécution" such 
power. 

The power to punish house-breaking generally, with or without an 
intent to commit larceny therein, is not conferred by thèse provisions 
of the constitution upon congress, but only so far as it may be nec- 
essary to conserve the property and opérations of the post-office dé- 
partaient. 

What acts may be prohibited or made criminal in pursuance of this 
power can be best determined as the questions arise. But so long as 
the statute is open to any other construction, it will not be presumed 
that congress intended thereby to provide for the punishment of a 
house-breaking with intent to commit a larceny, that in no way af- 
fecta the property of the post-office or that deposited therein, even if 
some part of the building brc ken into was then used as a post-office. 
Nor is it apparent upon what ground the constitutionality of such an 
act could be màintained. 

Possibly it may be within the power of congress to punish the men 
"breaking into" a building which is used in part for a post-office, for 
the reason that such "breaking into" may impair the security of the 
portion used as a post-office, and that of the mails or other property 
deposited or used therein. But this statute is made, not simply to 
punish the "breaking into" a building used in part as a post-office. 
Such "breaking into" must also be accompanied with the intent to 
commit a crime therein. Now unless this crime, if aceomplished, 
would interfère with the property or opérations of the post-office, it 
is difficult to see on what grounds congres3 can assume to punish the 
attempt to commit it." 

A building used in part as a post-office may contain many rooms 
besides the one or more used as a post-office. That there is some por- 
tion of it not so used is necessarily implied in the phrase "used in 
part as a post-office." To break into such a building with the intent 
to steal the purse of . a lodger in a room therein that is in no way 
used as a post-office, nor connected with it, except that it is un- 
der the same roof, does not appear to me to be an act which the 
United States may punish, upon the ground that it is necessary to 
do so in the exécution of the power granted to congress to establish a 
post-office. , 
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Although the statute, taken literally, maymean abreaking witli in- 
tent to commit a larceny in any part of a building that ïb only used 
in part for a post-office, yet, taken in connection with the subject-mat- 
ter, and the apparent reason of its enactment, it i8 not by any means 
certain that such was the intention of congresa in passing it. It is 
ambiguous and must be construed. In doing so this court will fol- 
low the rule laid down by Mr. Justice Story in U. S. v. Coombs, 12 
Pet. 76, as follows : 

" If the section admits of two interprétations,— one which brings it within 
and the other presses it beyond the constitutional authority of congress, — it 
will become our duty to adopt the former construction; because a presump- 
tion never ought to be indulged that congress meant to exercise or usurp any 
uncoustitutional authority, unless that conclusion is forced upon the court by 
language altogether unambiguous." 

By this rule this statute must bè interpreted as not intended to in- 
clude a case of breaking into a building, used in part as a post-office, 
with intent to commit the crime of larceny anywhere therein; and it 
must be restrained in its application, as if it read, with intent to 
commit in such part thereof as may be used as a post-office, larceny 
or other déprédation. 

In an indictment for a crime defined by a statute, it is nsually suf- 
ficient to follow the language of such définition. But when the lan- 
guage of the statute is ambiguous or defective, so that an indictment 
following the same does not, with reasonable certainty, notify the de- 
fendant of the offense for which he is to be tried, or omits some nec- 
essary ingrédient of the crime in question, the indictment must, by 
the proper allégation, supply the omission or get rid of the ambiguity. 
Whart. Crim. PI. & Pr. § 220; U. S. v. Carll, 105 U. S. 612. 

The statute upon which the indictment is drawn, when properly 
interpreted, makes punishable the actof breaking into a building used 
in part as a post-office, with intent to commit larceny in the part so 
used, but not such a breaking with the intent to commit a larceny 
anywhere in such building. 

The charge contained in the indictment is not, necessarily, a crime 
punishable by the laws of the United States. For aught that ap- 
pears the défendant may hâve intended to commit larceny in a part 
of the building in question not used as a post-office; and, if so, the 
act is not within the jurisdiction of this court, 

The demurrer is sustained. 
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Aram and others v. Moline Wagon Co. 

'Circuit Court, N. D. Illinois. 1883.) 

1. Patents for Inventions — Anticipation — Patent No. 127,211 Sustatned. 

Patent No. 127,211, granted to Jonathan G. Aram and KoHert 8. Williams, 
May 28, 1872, for an improvement in machines for turning carriage axles, com- 
pared with the patents granted Augnst 16, 1870, to William H. Heffley and 
David Barb, patent No. 130,782, issued to Keuben Zeider, August 20, 1872, and 
a machine invented by Thomaa Blanchard, and held not anticipated by such 
inventions, and not voidfor want of novelty. 

2. Sa me— Claim:— Inpringbment. 

The new thing thàt plaintiff invented was the pivoted bar, carrying the knite 
upon one end, and with its motions controlled by the révolutions of the other 
end within the hollow pattern ; but, to make thîs work effectively, he combined 
with it certain old and well-known mechanica! devices, such as the feed-screw, 
sliding fulcrum block, slide-ways, and gearing-wheels, by which the fulcrum 
block and pivoted bar were to be revolved ; and the claim in his patent should 
not be construed as a mère combination claim of old éléments, but as a claim 
for the pivoted bar, which was a new élément brought into the art by him and 
marie efficient when used with thèse older devices, and in this view of the claim 
his invention is infringed by the machine of défendants. 

In Equity. 

John G. Manahan anct Charles H. Roberts, for complainants. 

Rowland Cox and Banning é Banning, for défendant. 

Blodgett, J. This is a bill in equifcy to enjoin infringement of 
itters patent to Jonathan G. Aram and Robert S. Williams, No. 
127,211, dated May 28, 1872, for an improvement in machines for 
turning carriage axles,; and for profits and damages. The défenses 
relied upon are : First, that complainants' patent is void for want of 
novelty;, second, that défendant does not infringe. 

The use to which complainants' device has, so far, been applied is 
for turning the ends of wagon axles, so that they will accurately fit 
into the thimble skeins; although it may, perhaps, as suggested by 
the inventor, be utilized for many other purposes. The distinguish- 
ing feature of the Aram machine is a bar pivoted at its longitudinal 
center, one end of which carries the cutting tool and the other end 
revolves inside of the thimble, or pattern, which is intended to fit the 
axle A or o1;her article to.be shaped; the piïnciple upon which the 
machine opérâtes being that the end of the bar carrying the cutter 
will describe the same circular or eccentric movement as the other 
end of the bar moving within the hollow pattern, exoept that the cut- 
ter end will move in the reverse direction from the end within the 
pattern, so that if there is a bulge or enlargement within the pattern, 
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a corresponding knob or enlargement will be turned ùpon the stick or 
article to be operated upon, thereby shaping the article turned so 
that its external surface corresponds to the internai surface of the 
pattern. 

Upon the issue of want of novelty the défendant relies upon — First, 
the patent granted by the United States, August 16, 1870, to Will- 
iam H. Heffley and David Barb, for an improved machine for turning 
axles; second, United States patent No. 130,782, issued to Eeuben 
Zeider, dated August 20, 1872; third, the machine of Thomas Blan- 
chard for turning shoe-lasts, gunstocks, and other crooked or irregular 
surfaces. 

The Heffley patent bears date nearly two years earlier than the 
Aram patent, and if it confained the essential characteristic of the 
complainant's machine, or suggested the main élément upon whieh 
the Aram machine dépends for success, it might be considered a dé- 
fense. But there is no proof that a working machine was ever built 
under the directions given by Heffley in his spécifications, and I think 
it hardly needa expert testimony or the opinion of skilled mechanics 
to show that a machine constructed according to Heffley's spécifica- 
tions would be of no practical use. It iB true that he provides thât 
a guide to his cutting tool shall revolve within the cavity or hollow 
of the skein, but the devices for transmitting to the cutW the move- 
ments of the guide are so complicated as to bé evidently of no prac- 
tical value, and they do not, as it seems to me, tend to suggest the 
simple but effective device for the same purpose shown in the Aram 
patent. The Heffley device iB not only evidently inoperativë by reason 
of its complicated construction, but it is orgànized to begin its work 
at the wrong end of the timber, and could never be madè to operate 
successf ttlly". . . w 

The Zeider patent bears a la ter date by some months than Aram's, 
but the attempt is made, by the proof s ïn this case, to cârry his in- 
vention back of the date of Aram's invention. In Julyy 1870, Aram 
began his experiments, anâ îh Nôtember or December,' Î871, hé had 
built and-'in successful opération a -workirig machine embodying the 
essential features ôf his patent; while Zeider does not seem tô hâve 
ever made a v&rking machine till after the issue of hiB patent. 

I hâve no doubt from the proof that Aram's invention antedates 
Zeider's, and that without àny'kriowledge of Zeider's expérimenta 5 he 
prosecuted hia ovra experiments -to'a successf ùl wbtking' machine, long 
before Zeider ever embodi'ed' his device in eithermodél or drawings; 
Indeèd, I did not understahd th& défense as placing àny ielïa'néèl "èft 



,238 yBDE^AI» BBPOBTEBv . 

the hearïng on the Zeider patent as older in the art, or as havingan- 
ticipated Aram's invention. I am, therefore, fully satisfied from the 
proof that neither the HeiHey nor Zeider machines can be held to de- 
feat the eomplainants' patent for want of novelty. So, also, in re- 
gard to the invention of Thomas Blanchard for turning shoe-lasts, 
etc. I am clear that this does npt anticipate the Aram invention, as 
Aram's device works upon an • entirely différent prinoiple from 
Blanchard's. I therefore clo not find this patent void for want of 
novelty. 

Défendant, however, contends that it does not infringe, because it 
is insisted that Aram's device is for a combination only of certain 
parts, — the cutter-bar, D, sliding fulcrum block, H, feed-screw, G-, and 
ratchet mechanism, — arrangea in a revolving carriâge and in relation 
to a suitable pattern ; and that the ratchet mechanism called for in 
this combination is not found in défendant' s machine. The function 
of this ratchet. mechanism is to work the feed-Bcrew. In defendant's 
machine the feed-screw is worked by means of cog gearing. Aram's 
ratchet is but a single cog; more ratchets would hâve made a cog- 
wbeel, and defendant's cog-wheel is a mère substitute for Aram's 
ratchet. The feed-screw is an old mechanical device; its function 
in the Aram machine, as well as in defendant's machine, is to move 
the fulcrum block longitudinally, bo as to carry the cutting tool for- 
ward and enable it to do its work. This feed-screw, with the device 
by which it is operated, is a mère adjunct to the leading feature of 
Aram's invention, which was the centrally-pivoted bar carrying the 
knife upon one end, and with its motions controlled by the révolu- 
tions of the other end within the hollow pattern. This feed-screw 
and ratchet simply carried the knife forward as fast as it eut away 
the wood . This could undoubtedly hâve been done by other mechanical 
devices well known in the art at the time of Aram's invention. And 
I cannot sanction the position contended for by defendant's counsel, 
that Aram's central thought, the th,ing which he invented, and which 
makes his machine useful and valuable by reason of its simplicity 
and effectiveness, canbe taken from him with impunity simply be- 
cause défendant uses it in combination with a slightly-different de- 
vice for securing the necessary longitudinal movementf. <It seems to 
me too narrowand circumscribed a construction of Ar&ni's invention 
to hold that he can only use his pivoted bar, without which none of 
thèse machines would hâve any value, in combination with such a 
ratchet as he specifically shows for working his feed-screw. He was 
requiredby the patent law to shpw an operative machine — to teaeh. 



ABAM l> . MOLINB WAGON CO. 289. 

the world how this pivoted bar could be made to doits work so as to 
eut au extemal surface to fit an internai surface. To do this, it was 
necessary the cutter should move longitudinally, and the feed-scréw 
woùld naturally suggest itself for that purpose. 

The modes of operating thiB fëed-screw were variouBj and I cannot 
subBcribe to the position that because Aram described a ratchet he 
■was, therefore, compelled to UBe a ratchet, and that only, with his in- 
vention. The testimony abuhdàntiy shows that the new thing whieh 
Aram invented was the pivotèd bar, and that to make'this work ef-; 
fectively he cotobined with it certain old and well-knowh rheohanical 
devices, such as the feed-screw, the sliding f ulcrum block, slide-ways, 
and gearing-wheels, by which the fulcrum block and pivoted bar were 
to be revolved. In the light of the proof I do not think the claim in 
this patent should be construed as a mère combination claim of old 
éléments ; but it is, I think, a claim for the pivoted bar, which was a 
new élément, .broughtinto the art by Aram, and made efficient when 
used with thèse older devices. 

In regard to the argument made by. défendant from, the proofs of 
the contents of the file wrapper of complainant's patent, I do not 
think, as contended by the.learnçd counsel for. défendant, thal^Aràm 
has'waived or abandoned any part of his invention, or limited or 
éstopped himself from claiming the full benefit of his invention 1 , by 
anything shown in thèse proofs. This proof from the file wrapper, 
simply shows that Aram's .original Bpeciûqations were .somewhàt 
crùde, and the first, second, -and fourth claims were such as could 
not hâve been allowed for anythirig shown in thë spécifications; that 
the examiner of the patent-office held that theHeffley .patent flub- 
stantially anticipated Aram's invention) that upon this ruling, Aram 
obtained leave to withdraw his drawing and spécifications, 1 and thé 
next. dày filed amehded spécifications contaïnihg the same ^ùbstantial 
matter as the original, but: more artificially and ; techniçally staied, 
with the claim as it now appears in the patent,, which is substanti&lly 
the third claim in his original application. This cannot be construed 
as an admission that.Heffley's patent anticipated Aram's invention, 
or a concession that Aram's invention is subordinate td'or'a mère im- 
provenient on Heffley. I see nothing in this proof 1 to show that Aram 
has disclaimed anything whicji he claimed in his original, or Ihat'he 
was allowed his présent claim on condition that he'wôuld 'oM did 
waive a broader claim. I think it very évident from the original ap- 
plication that it was prepared by some one unskilléd in such màttèlfs^ 
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and with but little knowledee as to what either the description or 
claim should contain. 

I find in defendant's machine ail the essential f eatures of the Aram 
patent ; and hâve np doubt the charge of infringement is f ully sus- 
tained by the proof. The reiasue of thèse Heffley and Zeider patents 
cannot help thèse défendants, as it is palpable that new clainis can- 
not make the Heffley machine operative or practical, nor carry back 
the Zeider invention to the time or beyond it when Aram had made 
a successful working machine and a perfected invention. 

There will be a decree that complainants' patent is valid, and that 
défendant infringes the same, and a référence for an accounting as 
to profits and damages. 



Hailës and others v. Axbany Stove Co.* 
(Circuit Court, N. D. New York. March 15, 1883.) 

1. Patents fob Inventions — Disclaimer — Reissue. 

Where a patentée has defectively or insufficiently described his invention, 
and claimed more than he lias a right to claim as new, lie is entitled to a re- 
issue of his patent upon a surrender of the original ; but it is not the office of 
a disclaimer to reform or alter the description of an invention. 

2. Same — Office of Disclaimer. 

Where there are several claims, some of which he is entitled to, and the part 
of the invention which is his own can be definitely distinguishabie from that 
which is not his own, a disclaimer before suit brought will put him right and 
enable him to recover upon his patent as though it had originally been con- 
flned to the proper claims ; but he cannot convert a claim for one thing into 
a claim for something else, and amend the description to effectuate such claim. 

3. Same— (Jase. 

In this case as there was nothing in the description or claim of the complain- 
ant's patent to indicate to the public that they wére appropriating anything 
of which the patentées were the inventors, the disclaimer flled by the com- 
plainants cannot avail, and the bill will be dismissed 

In Equity. 

/. G. Younglove and A. J. Todd, for complainants. 

Esek Cowen, for défendant. 

Wallace, J. The letters patent upon wmcù this action is founded 
were granted to Lewis Eathbone and William Hailes, November 21, 
1865, and are for an improvement in coal stoves. The claim in- 
volved hère is as f ollows : 

•Afflrmed. See 8 Sup. et. Rep. 262. 
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"Arranging a perforated flre-pot, with a grate bottom, within a circular 
stove, having provision for the admission of air below the point of suspension 
of said flre-pot substantially as described." 

In view of the prior state of the art, and especially in view of the 
letters patent granted to Zebulon Hunt, June 14, 1864, if the pat- 
entées invented anything new, it consisted in a perforated fire-pot for a 
stove, which required that the upper half of the wall of the fire-pot 
should be solid, and the lower half perforated with vertical slots or 
openings, in order to perform the peculiar function assigned to it in 
the combination of which it waa à part. The complainanta' expert 
concèdes that in order to do the work required of the fire-pot the ver- 
tical slots or openings must extend substantially front the bottom of 
the fire-pot half-way up to the top of the wall, and must not extend 
substantially any higher. It is not neeessary to conBider the spécial 
advantages of this feature of the device, or to discuss the question 
whether, practically, it adds to the efficiency of the stove, or alone, 
or in combination with the other parts, accomplishes a new result, 
because there is not a hint in the description of the invention, or in 
the claim, of any purpose or function for which this peculiar adjust- 
ment of perforations and. solid wall is advantageous. The patent 
does not point out the length or width of the vertical openings, the 
size of the perforations, or the necessity or propriety of confining 
them to the lower half of the wall of the fire-pot, or the necessity or 
propriety of a solid wall for the upper half. The only definite allas- 
ion in the patent to the character of the perforations is found in that 
part of the gênerai statement of the object of the invention, which 
speaks of obtaining more perfect combustion by admitting air "through 
the sides of a suspended fire-pot at ail points," and in that part of 
the spécification which describes. the fire-pot as extending from the 
enlarged fire-chamber C, down into the air-chamber B, and "made 
with verticle openings through its sides, for the admission of air into 
the body of coal within it." Eeading the entire description, the con- 
clusion is irrésistible that the patentées never conceived that any 
such peculiar adjustment of the perforations and solid wall was of 
the slightest importance in their invention. Certainly there is no 
description which would enable the public to comprehend that the 
claim was intended to be for a combination in which the fire-pot 
should préserve thèse distinct characteristics of the perforations and 
the solid wall, or to enable any person skilled in the art to which it 
appertains, to make a fire-pot such as is required. No person could 
v.l6,no.2— 16 
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ascertain, without experirnent, that the opération of a fire-pot, in 
which the upper half of the wall is solid, is différent from one in which 
only a quarter of the wall is solid, and there is nothing in the patent 
to indicate the necessity of any adjustment between the location and 
proportions of the solid wall and that of the perl'orated surface. A 
fire-pot answering the spécification is shown in the patent to Zebu- 
lon Hunt, and it is eoncëded that that patent anticipâtes the com- 
plainants' patent, unless the latter is saved because the vertical 
openings in Hunt's fire-pot extend nearly to the top of the fire-pot 
from the grate, instead of ending about half-way up. 

It is true that the drawings of the complainants' patent show a 
fire-pot in which the vertical openings extend from the grate only about 
half-way towards the top. But, as no one would infer from anything 
contained in the description or claim that tins is an essential or im- 
portant feature of the fire-pot, it could not be supposed that the 
patentées intended to limit themaelves to a fire-pot having that pe- 
culiar feature. '„ 

The complainants hâve endeavored to escape defeat by filing a dis- 
claimer since this suit was brought. They disclaim "so much of the 
claim as covers perforations or openings in the sides of a suspended 
fire-pot extending throughout the entire depth of its sides, and they 
lirait suc h perforations or openings to substantially the lpwer half of 
the fire-pot;" and they claim "a fire-pot suspended from its upper 
edge with substantially the upper half of itssidësmade solid, and sub- 
stantially thé lower half of its sides containing perforations or open- 
ings." This disclaimer was not filôd until within a few months of 
the expiration of the term of the patent. But, assuming there has 
been no unreasonable delay or neglect in filing the disclaimer, it can- 
not avail hère. If it is true that the patentées defectively or insuf- 
ficiently described the invention, and claimed more tban they had a 
right to claim as new, they were entitled to a reissue of their patent 
upon surrender of tlie original. But itis nOt the office of a disclaimer 
to reform or alter the description of the invention. If. a patentée 
has claimed more than that of which he was the invëntor, his patent 
may be valid for ail that part which is j'ustly and truly hiB own, and 
he may recover upon his patent if thepart which is his own be defi- 
nitely diBtinguished from the parts claimed without right j but in 
such case he canndt recover costs unless a disclaimer has been en- 
tered before suit commenced. When there are several claims, some 
of which he is entitled to and others of which he is not entitled to, 
the part of the invention which is his own may be definitely distin- 
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guishable from that which is not his own, and a disolaîmer before 
suit brought will put him right, and enable him to recover upon 
his patent as though it had originally been confined to the proper 
claîîns; and there would seem to be no objection in such a case 
to eliminating by his dieclaimer such parts of the description as 
relate to the claims to which he is not entitled and whioh he aban- 
dons! This, however, is a very différent thing from converting a 
claim from one thing into a claim for something else, and amend- 
ing the description to effectuate the claim. This might giv,e the 
patentée a new patent; it certainly would enable him to grant 
himself a reissue without the concurrence of the commissioner of 
patents. It would enable him, after others had occupied the field of 
invention, and by their intellect and experiments discovered what he 
had never pointed out or claimed, except, perhaps, so vaguely that 
bis information was valueless, to deprive them of the fruit of their 
efforts. When there are distinct claims in the patent, some of which 
are valid and others not; or, where there is a single claim, but a 
spécification by which the public can definitely distinguish what is 
new and belongs to the patentée, and what does not really belong to 
him, although be had claimed it, a disclaimer will right the pat- 
entee's mistake ? and will work. no injustice to others. 

This is not such a case. There was no thing in the description or 
claim of the complainants* patent to indicate to the défendant or 
tq the public that they were appropriating anything of which the 
patentées were the inventors. They had a right to suppose that they 
were laboriug in a new field of invention. The bill is dismissed. 



Fitch and another v. Bbaog & Co.* 

{Oircuit Court, D. GonAeéticut. April 17, 1883.) 

. Patents— Infbinokmbnt— Part o» Device— Measttbe of Damaobb. 

When réduction of priées in the plaintiffs' sales is the only élément of dam- 
ages, if the essential feature of plaintiffs' structure and of the infringing struct- 
ure respectively is the patented device, and the patented device, being only a 
part of the structure, must necessarily be embodied in the complète structure 
■ for sale, and he is enabled by the présence of such patented device to make his 
profit on the entire structure, and he is deprived, by the acts of the défendants in 
selling at low priées infringing structures containing the patented device, of the 
profits which he otherwise would hâve màde on thé structures containing the 
patented device whch he actually sold, the défendants* infrihgement must be 
held to hâve caused the entire loss of plaintiffs by the. réduction of priées, after 
allowing a proper sum for any othar patented device contained in défendants'' 

•Reversed. See 7 Bup. Ct Rep. 878. 
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structure, and for any other cause which gave to the défendants an advantage 
in selling their structures. 
2. Same — Proof op Damage bt Plaintifs. 

The principle that plaintif! must affinuatively show, by satisfactory évidence, 
how much of the damage was attributable to the infringement, does not mean 
that, after lie lias proved that the infringement was the sufflcient operative 
- cause of the entire damage, and has refuted ail the suggestions of contributory 
causes which the défendant made, he must disprove the existence of ail the 
possible causes which might hâve existed, but which it was not suggested ever 
did exist. 

Exceptions to Master's Report. 

John S. Beach, for plaintiffs. 

Wm. Edgar Simonds, for défendants. 

Shipmau, J". The présent questions in this Case arise upon the de- 
fendants' exceptions to the master's report. He has reported that 
the défendants made and sold between October 1, 1879, and Septem- 
ber 20, 1881, 3,667J gross of infringing snap-hooks; that there was 
no testimony from which it could be found that profits accrued to 
them from the sale; and that the plaintiffs suffered damages by the 
unlawful acts of the défendants in two ways: First, through the èn- 
f orced réduction in the selling priée of their goods caused by the com- 
pétition of the défendants* infringing snap-hooks ; and, second, through 
the loss of profits which the plaintiffs would hâve made by the sales 
of their snaps, if the infringing snaps of the défendants had not been 
put upon the market. 

The màster finds that the plaintiffs' damage in the first of said ways 
was the sum of $4,259.07, and that no part of the réduction was 
due to any of the causes which were named by the défendants, the 
chief one being the alleged compétition of différent snap hooks other 
thant hose made by them. He further finds that a sufficient oper- 
ative cause for such damage existed in the compétition of the défend- 
ants' infringing snap, and that the characteristic feature of the plain- 
tiffs' snap, as a finished article, by which it acquired; its position in 
the market, was the side recess in a swinging tongue.and that. this 
feature appeared in the défendants' snaps, and that they were in di- 
rect compétition with the plaintiffs' article. 

Upon tlje second élément of damage the master finds that the 
plaintiffs, would hâve sold during the infringing period at least 3,126 
gross of their snaps above the qtiantity actually sold by' them, if the 
infringing snaps had not been in the market, but that the testimony 
as to the cost of manufacture, and sale was so meager that, he was un- 
able to make any finding as to the extent of the plaintiffs' ' damage 
from the loss of profits on sales bf which they were deprived by the 
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unlawful acts of the défendants. The défendants nave filed 11 ex- 
ceptions. The two material classes of exceptions are to the effect 
that the évidence did notjustify a findingthat the plaintiff's réduction 
in priées was wholly caused .by the compétition of the infringing 
snap-hooks, and that the master found in favor of the plaintiffs their 
damage upon the sale of the snaps as a completed article containing 
both patented and unpatented features, whereas he should hâve found 
the part of the damage, if any, which resulted from the decrease in 
price in the patented part of the snap-hook. Upon the fïrst class of 
exceptions, the défendants say that during the infringing period other 
hooks than either theirs or the plaintiffs', having a side recess in a 
swinging tongue, were in the market, and helped the compétition and 
helped to decrease the priées. 

It is to be noticed that the damages which are found in favor 
of the plaintiffs resuit only from an enforced réduction in priées. 
The plaintiffs hâve been manufacturing their hook Bince 1865. Judd 
and Blakeslee and the Middletown Tool Company, or its successor, 
hâve been their competitors in snap-hooks since that date, while the 
snap-hooks Nos. 1 and 2, of 0. B. North & Co., hâve competed with 
their article for 12 and 10 years respectively. No one of thèse hooks 
ever affeoted the plaintiffs' priées. The same is true of the Mosher and 
Anchor hook, and it may be remarked that there was no évidence of 
importance upon the part of the défendants tending to show that 
thèse other competing snap-hooks had an effect in the réduction of 
priées. The défendants claimed that the 0. B. North & Co. hook 
was both a competitor and a plain infringer, and that, therefore, it 
was unjust to visit upon them ail the conséquences of the infringe- 
ment. It is immaterial to the issues of this case whether this snap- 
hook is or is not an infringement of the plaintiffs' patent, if it has 
not redueed their priées.' If it has not injured the plaintiffs in this 
regard, its présence in the market does not lighten the burden of the 
défendants. ■ , 

The next and important exception relates to the fact that the masr 
ter made no apportionment of the réduction in price between the 
patented and the unpatented parts of the snap-hook. A harness 
snap-hook of the gênerai class to which the plaintiffs' article belongs 
is a little de vice consisting of a hook and a tongue so actuated by a 
torsional spring that the hook is prevented from disengageinent from 
the ring to which it may be attached. A hook is, of course, a neces- 
Bary part of thé device, but the hook part of the various snap-hooks 
is .substantially the same. The différence between the différent kinda 
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of harness snap-hooks consists substantially in the methods in which 
the tongue and spring are constructed and arranged with référence to 
each otber, and thus the springing tongue, by which is meant the 
tongue with the spring, is the distinctive or characteristic part of the 
device. It is not merely the essential feature of the plaintifï's hook, 
but it is the essential feature of ail snap-hooks of this class. I do 
not mean by "essential" that it is the only important part of the com- 
pleted article, but I mean that it is the part in which consists, and 
which makes the différence in the value of, différent kinds of snap- 
hooks as marketable articles. The essential and characteristic feat- 
ure of the plaintiffs' and défendants' snap-hooks is a swinging tongue 
•with a side recess, and this feature makes the article what it has been 
in the market. 

This statement of the nature of the device shows that the princi- 
ple which is involved by the défendants, and which is perfectly true 
when applied to a certain stateof facts, is not applicable to the facts 
in this case; the principle being that, when the patented thing is a 
mère improvement in a part of a device, the proof of damages resulting 
from an infringement must be limited accordingly. The plaintiffs' 
snap-hook is an improvement upon the Judd and other snap-hooks, 
in that it is a new and better way of constructing and arranging the 
same tongue and the same spring, and therefore the défendants say 
that the damages must be limited to those which resuit from the im- 
proper use of the plaintiffs' improvement upon the Judd hook. But 
the Bristol snap-hook is not a mère improvement upon the Judd 
hook. The Judd device has a tongue and a Bpring made and ar- 
ranged in a way of its own, which method makes the article a mar- 
ketable article. The plaintiffs' snap-hook has its tongue and its 
spring made and arranged in a certain other way, which gives to the 
device its value as a finished article in the market. But the défendants 
further say that the device is composed of an unpatented hook and 
a swinging tongue, and that the enforced réduction in priée was fully 
as much upon the hook as upon the tongue; whereas the master gave 
the entire réduction as damages, when it was the duty of the plain- 
tiffs to prove, and of the master to find, if a sufôcient basis was fur- 
nished for the finding, how much of the damage was due to the in- 
fringement of the patented part. 

While it is not true that the tongue is the whole of the device, or 
that the hook is not an indispensable part of it, yet the tongue is the 
peculiar and variable, and, as has been said, essential feature in ail 
snap-hooks of this class, and the hook is the unvarying feature to 
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which the tongue is attachcd. Both togethér eonstitute a snap-hook, 
and the patented' tongue must, in connection with an unpatented 
hook, be placed in the form of a snap-hook fer sale. Tbis state of 
facts brings the case witbin the principle wbich is stated in Sargent 
y. Yale Lock Manufg Co. 17 Biatchf. C. C. 244, and whicb is that 
when réduction of priées in the plaintiff's sales is the only élément of 
damages, if the essential feature of the plantiff 's structure and of the 
infringing structure, respectively, is the patented device, and the pat- 
ented device, being only a part of the structure, must necessarily be 
embodied in the complète structure for sale, and he is enabled by the 
présence of sucb patented device to make bis profit on the entire 
structure, and he is deprived, by the acts of the défendant in selliug 
at low priées infringing structures containing the patented device, of 
the profit wbich he otberwise would hâve made on the structures con- 
taining the patented device, which he actually sold, "it seems plain 
that the defendant's infringement ihûst be held to hâve caused the 
entire loss of the plaintiff by the réduction of priées, after allpwing a 
proper sum for any other patented device contained in the défend-, 
ant's" structures, "and for any other cause, which gave to tbe de- 
fendant an advantage in selling his" structures. 

Each of the various kinds of snap-books had itsshare of tbe trade. 
The plaintiffs' article had its share of success, and their priées were 
not interfered with until the défendants appeàred with their snap- 
hook, which contained the plaintiffs' distinctive feature. In this 
state of facts, the plaintiffs affirmatively claimed tbat the réduction 
was owing entirely to the infringement, and also denied that it was 
attributable in any respect to any of the causes which were suggested 
by the défendants. It has occurred to me that the réduction migbt 
hâve been owing, in part, to the commercial success and enterprise 
of the défendants in pushing their goods upon the market and in ef- 
f ecting sales where the plaintiffs could not ; but no exception was 
taken to tbe master's report on this ground, and the suggestion was 
not made before bim, and I do not suppose that thé priniciple tbat 
the plaintiff must affirmatively show, by satisfactory evidenèe, bow 
rnuch of the damage was attributable to the infringement, means tbat, 
after he has proved tbat the infringement was the sufficiént operative 
cause of the entire damage, and has refuted ail the suggestions of 
«ontributory causes which the défendant made, he must disprove the 
«sistence of ail the possible causes which might hâve existed, but 
which it was not suggested ever did exist. 

The défendants' exceptions are overruled. 
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Carsanego v. Wheeler and another. 

(District Court, S- D. New York. May 2, 1883.) 

1. Dischabgjsjg Cargo— Chabteb-Pakty— Physical Obstacle. 

Where by a charter-party the vessel is to go to certain docks to discharge, 
" or as near thereto as she can safely get," and there discharge her cargo " at 
a proper discharging berth," and the owner oi' the docks refuses to permit the 
disebarge of the cargo on the wharf, or the necessary use of the wharf for the 
purpose of putting in lighters, held, such refusai is in the nature of a perma- 
nent physical obstacle which entitles the ship to resort to the alternative place 
of delivery, namely, " as near thereto as she can safely get." 

2. BaMB — LlABILITY OF ChAKTEBER. 

Where, upon the charter of a part of a ship, the charterer undertook to receive 
the cargo as fast as the yessel could deliver, " after ship is in a proper discharg- 
ing berth," with no other stipulated period for delivery, held, that the char- 
terer was not liable for any détention of the vessel until she had fountt a berth 
where she could make delivery of the cargo. The vessel not being able to find 
a proper discharging berth for the respondents' part of the cargo in the docks 
where she had first gone, held, the respondents were not bound to pay for ex- 
penses for removal to another berth where she could discharge. 

3. Same — Demurrage. 

After a proper berth was found, the receipt of the cargo having been delayed 
through delay by a United States weigher in weighing the cargo as put upon 
the wharf, held , the charterer was answerable for the détention thus caused. 

In Admiralty. 

Beebe, Wilcox â Hobbs, for libelant. 

Stephen, P. Nash, for respondents. 

Brown, J. This action was brought to recover damages in the 
nature of démarrage for 17 days' détention of the Italian bark Ami- 
cizia, in the delivery of 246 tons of old scrap-iron, in the month of 
July, 1880. 

On the ninth of April, 1880, a eharter-party was exeeuted between 
the libelant, as master of the vessel, and the respondents, by which 
it was provided that the vessel should carry "say 250 tons of old 
scrap-iron" from Plymouth, England, to New York; that the ship 
"being so loaded shall therewith proceed to New York, United States, 
only Atlantic dock, with liberty to take other cargo to New York for 
ship's benefit, or so near thereunto as she can safely get, and deliver 
the same to the order of the charterer," etc., * * * "and to be 
discharged as fast as captain can deliver after ship is in a jnoper dis- 
ckarqing berth; cargo to be ready for shipment and along-side on the 
sixteenth inst., at not less than 35 tons per day or days to count. 
Ail days on demurrage over and above the said laying days, at four- 
pence per British measurement ton per day." 



CARSANEGO V. WHEELER. 249 

On April 26th, 246 tons of iron were shipped to the respondents, 
in pursuance of the charter, for winch, a bill of ladmg was on that 
day given upon the terms of the charter-party. The bark was 472 
tons Italian register; and after taking the iron on board, took about 
250 tons of chalk from other shippers. On arrivai at New York the 
bark went to Commercial wharf at the Atlantic docks, where the 
chalk was discharged. On the first of July the captain gave notice 
to the respondents that he would be ready to discharge the iron on 
the following morning. On the second of July a similar notice was 
sent, with the request to aend lighters along-side to receive the iron. 
In the afternoon of the 6th further notice was sent by the captain 
that he would hold the respondents liable for ail détention, "as 
lighters are not along-side, so the vessel cannot discharge." On the 
same day respondents replied: "We don't know why you should talk 
of demurrage under the circumstances; we hâve not asked you to 
wait for lighters; put it on dock when ready to discharge." On the 
same day the captain repliod he would commence discharging to- 
morrow morning, "and if I find it impossible to continue, shall be 
oblige d, as already stated, to hold you responsible for the détention." 

On the 7tli he writes: "I commenced to discharge the iron on pier 
this morning, but was prevonted from continuing by dock-master; so 
please send lighters to receive cargo." The évidence showed that 
after the discharge of a few tons, the owners of the dock, finding tha^ 
the iron was not designed to be stowed in their warehouses, refused 
to permit it to be landed. On the same day the respondents replied 
that lighters had been sent for the iron and could not get it, and so, 
"if boat discharges where it is not allowed on dock, we cannot see 
that we are to blâme for it." On the same day, and also on the eighth 
of July, lighters were in attendance, and some iron was put aboardof 
them ; but some pièces were found to be so large and heavy that they 
could not be safely weighed on board the lighters as discharged from 
the ship, nor without the use of the wharf for that purpose; and per- 
mission for such use was, as I understand the évidence, also refused. 

On the 9th the libelanta wrote : "I beg to state that if you do not 
furnish some dock for removal of my vessel to place where iron can 
be properly weighed, the discharge of same will hâve to be discon- 
tinued, and I will hold you responsible for détention ; " to which the 
respondents answered, on the 9th, that it did not devolve upon them 
to move the vessel, although they would pay the expense of it under 
protest, and requested the agent of the vessel to attend to it. 
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On the the lOth they notified the agent of the vessel that unless 
she arranged to discharge and weigh the iron, they would hold the 
captain for demurrage, i. e., for the lighters sent there. On the 
12th the libelant's attorneys again notified the respondents of the 
liabilities they were incurring. for demurrage. On the 13th the re- 
spondents say : " We will, of course, aid you in receiving berth else- 
where; we will look aboufc for another berth and report later;" and 
subsequently on the Bame day wrote, "She can dock at the foot of 
Thirteenth street ; the captain must investigate, and if satisfied with 
the position of things, go up at once." On the following morning, 
the 14th, the vessel went to Thirteenth street, but was unable to 
obtain a proper dischàrging berth until the 16th, when she obtained 
one at Iattle Twelfth street, and the discharge was'finished on the 
24tb. 

Upon thèse facts the claim for demurrage may be considered in 
référence to the détention before the ninth of July, and that which 
occurred afterwards. On that day it seems to hâve been ascertained 
for the first time that the delivery of the iron at the xitlantic docks, 
where the vessel then was, was impracticable on account of the re- 
fusai of the dock-master to permit it to be landad, even for the neces- 
sary purpose of weighing and delivering into lighters. 

In ail claims for demurrage, or damages in the nature of demurrage, 
regard must be had to the spécial provisions of the charter-party, or 
bill of lading, and noreeovery can be had except upon proof of a 
breach of its condition, or of some other légal obligation of the par- 
ties. In this case the provisions of the charter-party are peculiar. 
The vessel stipulated that she should be required to go to the Atlan- 
tic dock only. This stipulation was evidently inserted for her own 
benefit. She was expecting to take in other cargo, as she in fact did. 
She had been at the Atlantic docks before ; she discharged the chalk 
there, and it was designed to provide that she should not be obliged 
to go elsewhere to discharge the iron. The charterers, on the other 
hand, as clearly, for their own protection, stipulated that they were 
not to be answerable in regard to the unloading until the vessel was 
"in a proper dischàrging berth;" and thereafter they were willing to 
bind themselves "to discharge as fast as the captain could deliver." 

The refusai of the owners of the dock to permit the use of the 
wharf for the delivery of the iron was a circumstance evidently not 
foreseeni by either party, and, so far as appears, it was without the 
fault of either. Neither, therefore, was in default under this particular 
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charter-party, which did not bind either to a delivery or acceptance 
within any specified time; and hence neither had any claim against 
the other in respect to this unforeseen prohibition. Duff v. Lawrence, 
3 Johns. Cas. 162, 169. If the ownera' assent to the use of the wharf 
for the purpose of weighing might hâve been procured for a compen- 
sation, it was the business of the ship, and not of the charterers, to 
procure it. The right to the use of a wharf for such purposes is part 
of "wharfage;" and by the charter-party "ail port charges, dock and 
canal dues of the vessel" were to be paid by her owners. So far as 
respects the ship' s claim for demurrage, therefore, while at the At- 
lantic docks, it is immaterial whether she could not obtain this as- 
sent, or refused to pay any necessary charges therefor. From the 
évidence, though meager in this respect, I think it is to be inferred 
that permission was refused. 

It is plain that while at Commercial wharf the ship was not at "a 
proper discharging berth" within the meaning of the charter-party, 
because she could not discharge in the only manner in which it was 
possible to reçoive the iron ; namely, upon the wharf, or upon lighters, 
with the necessary attendant privilège of weighing upon the wharf. 
The ship under this charter waB bound to obtain such "a proper dis- 
charging berth," before the responsibility of the défendants for any 
delay at the Atlantic docks could attaoh. As she did not do bo, I 
cannot hold the respondents liable under this charter-party for any 
détention up to the ninth of July, when the impossibility of dis- 
charging there was first fully ascertained. 

A delivery of the cargo according to the provisions of the charter- 
party having thus become impossible through the refusai of the dock- 
master to permit it to be landed, the situation was analogous to that 
of a permanent unforeseen obstacle arising to prevent performance in 
accordance with the agreement of the parties. That such a refusai 
is équivalent to a permanent, physical obstacle, was first determined 
in the récent case of Nelson v. Dahl, 12 Ch. Div. 568, a case very similar 
to the présent in this respect, and elaborately considered. The char- 
ter-party in that case provided that the steamer Euxine, with a cargo 
of deal timber should proceed to London, Surrey Commercial docks, 
(which were private docks,) or so near thereunto as she may safely 
get, and be discharged as fast as steamer can deliver, with 10 days on 
demurrage, at £30 per day. The steamer arrived at the docks, ap- 
plied for admission, and was refused, because they were full, and it 
was likely to be some months before she could be discharged there. 
She thereupon was taken to Deptford buoys, the nearest place at which 
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she could safely lie moored, and the consignées were notified to dis- 
charge on lighters, -a not unusual, but not obligatory, mode of dis- 
charge. The consignées having refused to receive the cargo there, the 
owners of the vessel provided lighters and took the cargo into the 
Surrey Commercial docks, and thereafter sued the charterers for the 
détention. In the court of appeal, reversing the décision of Jessel, 
master of the rolls, it was held that the plaintifïs were entitled to re- 
cover; that the refusai of the dock-owners was analogous to a perma- 
nent, physical obstacle, which authorized the ship to resort to the 
alternative provision in the charter-party, namely, to go "as near to 
the docks as she could safely get;" and that the défendants were bound 
to accept delivery of the cargo there in lighters, as they might hâve 
done. This décision was affirmed in the house of lords, (6 App. 
Cas. 38 ;) and a Bimilar décision was made under a similar charter- 
party in the Scotch case of Bremner v. Burrell, 4 Cas. in Sess. (4th 
Séries,) 934. 

The receipt of the cargo in lighters away from the wharf could not, 
however, be required of the consignée where the charter-party or bill 
of lading plainly provides for or implies a discharge at a wharf, if a 
suitable wharf were proc arable, as I hâve held iu the récent case of 
Gronstadt v. Witthoff, 15 Fed. Rep. 265, 274; nor can the rule apply 
to a gênerai ship which is bound to find her own berth and make 
delivery at a wharf, in the absence of any usage to the contrary. 
Irzo v. Perkins, 10 Fed. Rep. 779. 

In the case of Nelson v. Dahl, the charterer insisted upon a deliv- 
ery in the Surrey docks, because lumber coming through those docks 
was in better repute, and brought a better price. The décision in 
that case in the court of appeals was also put upon the further 
ground that it was the practice for thé consignée to make arrange- 
ments for an unloading berth, which it was, therefore, held to be his 
duty to provide. In the latter respect the présent case is différent, 
as under this charter-party the vessel clearly undertook to provide 
her own discharging berth at the Atlantic docks, before the obligation 
of the consignée to receive the cargo commenced. That case is per- 
tinent, however, as regards the effect of the refusai of the dock-master 
to permit the discharge at Atlantic docks. Each party was thereby 
disabled from performing his part of the agreement for the discharge 
and acceptance of the cargo at those docks. The acts of both were, 
by the contract, to be concurrent, — of the ship, in delivering, and of 
the charterer, in receiving the cargo. The vessel could not discharge 
at the Atlantic docks, because the dock-owner would not permit it; 
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and for the same reason the consignée could not receive the goods 
there, as he had agreed to do. The inability of each was, so far as 
appears, without any fault of his own. Neither party, therefore, be- 
ing in a condition to perform, and neither in fault, neither can sue 
the other for the delay, in the absence of any stipulation as to time. 

Upon this ground the case of Fordv. Cotesworth, L. B. 4 Q. B. 127, 
was decided, where the unlading of the cargo in accordance with the 
charter was interrupted by the public authorities at Lima, and it was 
held that for the period of delay thus caused the charterer was not 
liable. The same rule was applied in Cunningham v. Dunn, 3 Com. 
PI. Div. 443, where there was no agreement to unlade within a spec- 
ified time. See, also, Kay v. Field, 10 Q. B. Div. 241. 

In Ford v. Cotesworth, Blaokeubn, J. says, (p. 133 :) 

" Where the act to be doue i8 one in which both parties to the contract are to 
concur, and both bind themselves to the performance of it, there ia no princi- 
ple on which, in the absence of a stipulation to that effect, either expressed 
by the parties or to be collected from what they hâve expressed, the damage 
arising from an unforeseen impediment is to be cast by law on the one party 
more than on the other, and consequently we think that what is implied by 
law in such a case is, not that either party contracts that it shall be done 
within either a flxed or a reasonable time, but each contracts that he shall use 
reasonable diligence in performing his part. * * * We think that deliv- 
ery of the cargo is as much the duty of the ship-owner as of the merchant, 
and consequently that the contract, implied by the law, in the absence of any 
stipulation in the charter-party, is that each party shall use reasonable dili- 
gence in performing his part of delivery at the port of discharge, the mer- 
chant being ready to receive in the usual manner, and the owner, by his cap- 
tain and crew, to deliver in the usual manner. * * * We think that the 
contract which thé law implies is only that the merchant and ship-owner 
should each use reasonable dispatch in performing his part. * * * The 
delay having happened without fault on either aide, and neither having un- 
dertaken by contract, express or implied, that there should be no dèlay, the 
loss must rernain where it falls." See, also, The Teutonio, L. E. 4 P. C. 
171, 181-3; The Argos, L. E. 5 P. C. 134, 160-4. 

The same considérations apply as respects the détention of the 
vessel after it was finally ascertained that no discharge, either upon 
the wharf or in lighters, could be made at the Atlantic docks — namely, 
from July yth until July 16th, when she obtained a diseharging berth 
at Little Twelfth street. 

It is urged that the obligation of the ship to obtain a diseharging 
berth before the charterar's Iiability commenced was an obligation 
having référence only to the Atlantic docks ; and that the obligation 
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of each, when it was found that delivery could not be ma'da thère, 
should be considered, the vessel having then only iron on board, the 
same as if she had arrived andreported on the ninth of July to the 
respondents as sole eharterers, and that the reapondents were, there- 
fore, bound to use diligence in directing the ship to a proper place 
of discharge, as in such a 6ase tbey would hâve had a right, and 
would hâve been bound, to do. Davis v. Wallace, 3 Cliff. 123, 133; 
268Logs of Cedar, 2 Low. 378, 379; Henley v. Brooklyn Ice Go. 14 
Blatchf. 522. 

This construction cannot, however, be adopted consistently with 
the plain reading of the charter-party, which provides, as an alterna- 
tive, that if she cannot get to the Atlantic dock the ship "shall pro- 
ceed as near thereunto as she cansafely get, &nd deliver the cargo to 
the order of the charterer, to be discharged as fast as captain can de- 
liver after ship is in a proper discharging berth." The provision 
that the ship shall make a delivery of Ihe cargo, and the condition 
and limitation of the charterer's liability that the ship must first be 
"in a proper discharging berth," cannot be separated frorn the alter- 
native provision that the ship was to go "as near to the Atlantic 
docks as she can safely get." Having this alternative provision in 
her favor in the charter-party, the ship had a right to act upon it 
from the moment she discovered that the iron could not be delivered 
at the Atlantic docks, as she might hâve acted upon it before enter- 
ing the docks at ail, had it been then known that permission to land 
it would hâve been refused by the owners of the dock. This alterna- 
tive clause, therefore, took away the right of the eharterers to direct 
the ship, which they might otherwise hâve had, and authorized the 
vessel to go to the place nearest the Atlantic docks, where she could 
fulfill t le obligation of ihe charter-party, and make delivery of her 
cargo "at some proper discharging berth." 

The captain had no right, therefore, to demand of the respondents, 
as he did in his letter of the ninth of July, either to furnish another 
dock, or be at the expense of taking the vessel there. Several days' 
delay ensued in the dispute regarding this obligation, and when on 
tairteenth of July the respondents suggested the dock at Thirteenth 
street, subject to examination by the master, this, in contemplation 
of law, was purely voluntary, and did not add to respondents' légal 
obligations. The vessel was at ail times at liberty to sélect her own 
dock under the alternative provision of the charter, and time lost by 
her in securing one must, therefore, fall upon her. The expense of 
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removal to the dock suggested by the charterers muBt also be borne 
by the ship, as it must hâve been borne by her ha,d she gone directly 
to some other dock of her own sélection. 

A proper discharging berth at Little Twelfth street was obtained 
in the forenoon of the 16th; the discharge was finished between half 
past 3 and 4 of the 24th. Some iron was discharged every day dur- 
ing this period, excepting one Sunday intervening. Evidence was 
given on the part of the libelant to show that the vessel could hâve 
been discharged in five days àt thô rate of 60 tons per day. Other 
évidence was to the effect that this could only be done by unusual and 
extraordinary efforts, and that from 35 to 45 tons per day was ail that 
could be discharged from the vessel by her erew with ordinary dili- 
gence. Thé' charter-party itseif mentions 35 tons as the léast rate per 
day. The captain testified .to. delay in discharging from the accum- 
ulation of iron upon the wharf; and on the 21st the ship's agents 
wrote to the réspondents complaining of this. accumulation and of 
the absence of the United States weigher, and that "they had taken 
the trouble to go to the weigher's office and begged them to send some 
one there to weigh the iron." . 

On the whole I am satisfied that there was somë delay in receiving 
the 246 tons of iron after the vessel was properly discharging in the 
forenoon of the 16th; that five and a half days were ample time for 
receiving the iron.at the rate ôf about 45 tons per day, which should 
hâve been discharged, thereforej on the 22d.. 

The réspondents should be charged, therefore, with two days de- 
murrage, amounting, according to the terms ,'of the charter-party, to 
$76.20, with interest from July 24, 1880, making in ail $88.89, with 
costs. 

See Williams v. Theolald, 15 Fed. Rep. 465. 



Thë E. B. Ward, Jr* . 

(Circuit Court, E. D. Louisiana. March, 1883.) 

.. Death Çaused by Négligence oh High Sbab— Statuts of uoutsiana. 

The'Statute of Louisiana, which causes a survival to next of km of the right 
of action for damages for death wrongfully càUsed, can hâve no application to 
a oase where the dèatn was caused outside the state of Louisiana and on the 

!*Keported b} Joseph P. Hornur, Esq , of the New Orléans bar. 
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high seas, and where the deceased was a subject of and domiciled in tlie king- 
domof Sweden. 

Whitford v. Panama B. Go. 23 N. Y. 465, and Mahler v. Transp. Oo. 35 N. Y. 
352, followed. 

2. Same — Rbason ow Common-Law Rule. 

The reason which Jed the courts of common Iaw to refuse damages to mem- 
bers of a family for the death of the family head, or of a family support, was 
because the injury which resulted from the death of a member of the state was 
regardedas the public injury, i. e., the injury to the state itself ; that the justice 
to be satisfied was the public justice. Therefore, only such prosecutions and 
actions for the death of an individual can be entertained, with such limita- 
tions as are permitted and established by that power which ordains and régu- 
lâtes the infliction of public justice in the locality where the death was caused. 

3. JUEISDICTIOÎT OF UNITED STATES COURTS. 

The power of the courts of the United States to give redress to an individual 
for the death of another, if the wrong was committed and the death caused 
upon the land or the navigable waters within the body of a county of a state, 
would be governed by the laws of that state ; if the wrong was committed and 
the death caused upon the high seas and within the territory of no nation, 
must be determined by the statutes enacted by congress, or the treaties made 
by the président and the senate, which by their provisions should operate 
eitber upon courts or vessels. 

4. Same— No Rbmef m Absence op Statdte ok Tkeaty. 

Until the law-.maklng or treaty-making power has authorized this right of 
action, and affixed its conditions and limitations, courts cannot dècree damages 
to one person for the death of another upon the high seas. 

In Admiralty. On exception to libel. 

John D. Bouse and William Grant, for libelants. 

William S. Benedict and Andrew J. Murphy, for claimants». 

Billings, J. This is a suit brought by the widow of Peter Peterson, 
deceased, the father and mother of Gustaf Leander Joussen, deceased, 
and the mother and sister of Erick Anderson Holm, deceased, claiming 
damages against the steam-ship E. B. Ward, Jr., which they havë re- 
spectively suffered by the death of a husband, a son, and a son and 
brother, tortiously produced by a collision between the bark Henrick 
with the E. B. Ward, Jr., through the fault of the latter. The col- 
lision and deaths took place upon the high seas and within the terri- 
tory of no nation. One of the colliding vessels, the Henrick, was a 
Swedish vessel, and the other, the E. B. Ward, Jr., was a vessel of 
the United States, the home port of which is the port of New Orléans. 
The damages are laid doubly: (1) As the damages suffered by and 
surviving from the deceased person ; and (2) the damages suffered by 
and accruing directly to the libelants, respectively, by the death of 
their respective relatives. There is no allégation of loss of serv- 
ice after the tortious act and before death. There is also a claim 
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for the loss of personal effects belonging to each of the deceased rela- 
tives. 

1. So far as relates to the damages suffered by the intestates, which 
are claimed to hâve survived to the libelants respectively. The stat- 
ute of Louisiana stands alone, so far as I hâve been able to consult the 
modem statutes, in continuing, in case of a wrongfully- caused death 
to the next of kin, a right of action for damages caused to a deceased 
person. The statutes of ail the other countries and states, so far as 
they hâve created or allowed actions arising out of the death of otber 
persons, hâve been for loss or injury which the living members of the 
family suffered themselves by the death of the family head or fam- 
ily member. The statute of Louisiana (Civil Code, art. 2314) merely 
qualifies, or rather, so far as concerns husband, wife, children, and 
parents, supplants, the civil and common-law maxim, actiones per- 
sonales moriuntur cum persona. I do not think this change in the 
quality of an action for damages was designed to or could affect the 
case of persons who as libelants were subjects of the kingdom of 
Sweden and there domiciled, having no relation to the state of Lou- 
isiana, and when the cause of action arose wholly outside of that state. 
This question would be precisely the same and must hâve the same 
answer in the courts of common law and the courts of admiralty. 
The opération of the statute was intended to be confined to estab- 
lishing a rule of survivorship for the government of the community 
who constitute the state of Louisiana, and could not include a cause 
which did not concern its inhabitants and did not originate within its 
territory; and, least of ail, could it give a lien upon or authorize an 
action against a vessel. Whitford v. Panama B. Co. 23 N. Y. 465; 
Malder v. Transp. Co. 35 N. Y. 352. 

2. The claim for damages suffered directly by the libelants brings 
up the whole question whether, in case of the death of a person 
tortiously caused upon the high seas, in the courts of admiralty of 
the United States an action may be maintained by next of kin for 
damages which that death wrought to them. I cannot find that the 
suprême court of the United States has committed itself at ail upon 
this question. In the Prohibition Case, Ex parte Gordon, 104 U. S. 
515, they affirm the jurisdiction, — the power of the admiralty courts to 
décide this question, — but they guardedly abstain from saying as to 
whether there could be a recovery. But the courts of common law 
always had the jurisdiction, and the right to recover was, neverthe- 
less, always denied. Nor has this question been adjudieated in any 

v.l6,no.2— 17 
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of the district or circuit courts. In The Sea Gull, decided by Chief 
Justice Chase, page 145 of his Keports, and in The City of Houston, 
decided by myself, and affirmed by Judge (now Justice) Woods, the 
death happened and the damage arose within the body of the county, 
upon waters where; the statute law of a state within whioh those 
waters were situated gave the right of action. The cause of action 
therefore, existed by force of the territorial statute, and since it con- 
stituted a tort, and was upon navigable waters and oceurred in a 
case of collision, the court of admiralty could enforce it in a proceed- 
ing in rem. 

It is needless to multiply âuthorities when ail are concurrent. But 
it may be stated that both in the common law and in the admiralty, 
in the courts of England and the United States, except in cases af- 
fected by statutes, it has been uniformly held that the death of a per- 
son could not constitute a cause for a civil action. 

No stronger case could be put than that of Ins. Co. v. Brame, 95 
U. S. 759. That case arose in Louisiana. The plaintiffs in error 
had insured McElroy's life. Brame tortiously killed him, whereby 
the plaintiffs were compelled to pay, and did pay, the amount insured 
upon his life, and under the law of Louisiana, which provides that 
(•Civil Code, art. 2315) "every a et whatever of man that causes dam- 
age to another, obliges him by whose fault it happens to repair it," 
brought an action for damages, and yet the court rejected the plain- 
tiffs demand to be indemnified. The ground upon which the décis- 
ion is put is that the damages of the insurance company were too re- 
mote to be allowed. If the suprême court, in construing such a stat- 
ute, adopt, not the conclusion of the common law, but the reason 
upon which that conclusion is based, it must follow that the force of 
the reason would be the same, and the conclusion the same, in a case 
coming before it from courts of admiralty. It is equally true that 
among the Saxons and the tribes of Germany and at Borne, such an 
action was, to a certain estent, permitted. Buth. Inst. Nat. Law, 
book 1, c. 17, § 9; Grotius, Lit. 2, c. 17; and Puff. Law of Nat. book 
3, c. 1, § 7. Puffendorf, perhaps, lays down the limita within which 
the early law permitted an individual action or suit more clearly 
than any other writer. He says : 

" The unjust slayer was obliged to defray the charge of physicians and 
chirurgeons, and to give to those persons whom the deceased waa, by a full 
and perfect duty, boùnd to maintain, as wife, children, and parents, so much 
as thé hope of their maintenance sliall be valued at." 
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The doctrine of England and the United States, in refusing ail pri- 
vate redress, seem3 to hâve been e'stablished at the early inception of 
constitutional government in that kihgdôm. So early as the fourth 
of James 1., which was in 1607, we fiad it held by ÎanfiEïjd, J. : 

"If a man beat the servant ot J. S., so that he dies of that battery, the 
master shall not hâve an action against the other for the battery and loss of 
service, because the servant dying of the extremity of the battery it is novv 
become an offense to the crowu, and drowns the particular offense and pri- 
vate wrong offered to the master befor-e, and hia action is thereby lost." Hig- 
ffins v. Butcher, Yelv. 90. 

In Baker v. Bolton, 1 Camp. 493, which was an action by a hus- 
band for damages for the death of a wife, Lord Bllbnbobough stated 
the law to be that in a civil court the death of a human being can- 
not be complained of as an in jury. Baron Comyns, in his Digest, un- 
der the head of "Action on the Casé, " after enumerating cases wheré 
the action will lie, gives the cases of "a man killing the servant of 
another,"and "the battery of a wife, of which shedied,"as instances 
where the action will not lie under the subdivision. "For an act 
of another nature," which I understand to mean for an act for which 
redress is public and not private. If we can arrive at the reason of 
this doctrine — this refusai of the law to entertain this sort of action 
— we shall dérive much aid in our inquiry. 

It has been suggested by some writers that the reason of the doc- 
trine was that a human life transcended ail moneyed value. But Puf- 
fendorf makes a distinction which shows that that could not hâve 
been the only reason, for he says the réparation is not for the value 
of a life, but merely for the value of the interest which those dépend- 
ent upon the deceased had in the support derived from them. Other 
writers urge that it sprung entirely from the System of feudal law, 
whereby, since in case of felony the gobds and estate of the félon be- 
came forfeited to the crown, there would be nothingremainingout of 
which to satisfy any private demand. But, I think, while the ground 
for the doctrine was in part both thèse, the principal ground was that 
the life of a subject was, so far as could it be capable of proprietôr- 
ship, the property of the government ; that the justice which was to 
be satisfied was, therefore, public justice; that the deceased person 
and his family were viewed by the law only as members of the state; 
that the public, through the government, inflicted the punishment and 
received the amercement, and, so far as necessity existed, provided for 
the family, and therefore private redress or satisfaction was excluded. 
This subordination of réparation for the individual to the justice ot 
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the country is given as the ground of postponing, even in t'ae case of 
lower offenses than murders which amount to félonies, ail private ac- 
tions till after the criminal trials. See opinions seratim of Lord El- 
lenboeough and Grose, J., (Crosby v. Leng, 12 Bast,112.) Now, if we 
examine the statutes of Great Britain and the various states of the 
Union, we fmd that they in no instance authorize the action upon the 
doctrine of property in human life. They limit the amount of dam- 
ages as in case of a fine. They permit such an action to be brought 
only in favor of those who would naturally be dépendent upon the 
person slain, and, after his death, upon the state; and the effect of the 
action is, pro tanto, to relieve the state of a public charge. The suit 
for damages becomes a private action, and the right of action when 
once attached by the local law to the act of killing, may be enforced 
in the courts of any country to the same extent as any other personal 
action. Dennick v. Railroad Co. 103 IL S. 11 ; but the statutes are 
enacted in furtherance of public justice. The purpose of the statute 
is by civil remedy still further to atone for a wrong to the state. 

Neither Lord CampbeU's act, (9 and 10 Vict. c. 93,) nor the remé- 
diai statutes of any of the states of the United States, so far as I 
hâve been able to examine them, gives the creditors of the person 
killed any right to recover damages; and, under the Massachusetts 
statutes, (St. 1840, c. 80,) the procédure is to be by indictment, 
and the réparation by fine not less than $500 nor more than $5,000, 
which is to be given by the state to the widow, and if there is no 
widow, to the heirs. 

My conclusion, therefore, is that the récent statutes, beyond their 
territorial force, tend rather to uphold and supplément the principle 
upon which private actions were prohibited, leaving the matter of 
what prosecutions and actions shall follow the killing of a member of 
the state, with what limits and conditions, to be determined by that 
department of the government which régulâtes the inniction of public 
justice. 

According to this view the courts of admiralty are controlled by 
the statutes of the country upon the subject, — equally with the com- 
mon-law courts, — and, when the statute has given no remedy, are 
powerless equally with the other courts to give réparation. 

There are two acts of parliament which give the English admiralty 
courts complète power to award damages in such a case as this: 
Lord CampbeU's act, which gives a right to recover damages, and 
the "admiralty court's act," (1861,) 24 Vict. c. 10, which extends 
that right to ships, by declaring that "courts of admiralty shall hâve 
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jurisdiction over any claim for damages done by any ship." Inde- 
pendently of thèse statutes, the English courts of admiralty could not 
give thèse damages. So far as they hâve recently given them they 
hâve simply recognized and enforced what parliament has enacted. 

It would be a serious question to what extent législatures of the 
states of the the Union could make any law which would affect torts 
perpetrated by vessels upon the high seas, since this whole subject 
is but an incident of commerce, the régulation of which is by the 
constitution vested in the congress. Article 1, § 8. But the power 
of the congress of the United States over the whole subject is abso- 
lute. It can make a law which shall effect its shipping, leaving to 
treaty or comity the application of the laws of foreign nations to their 
shipping ; ar they may make laws which shall operate upon its ad- 
miralty or other courts and include ail vessels. The congress has 
already established such a rule for the courts of the United States 
with référence to one class of acts. It has already provided that 
there shall be a right of action to recover damages for any depriva- 
tion of rights secured by the constitution, and in case of death oaused 
by such wrongful act, légal représentatives may recover not exceeding 
$5,000 for benefit of widow, and if no widow, for benefit of next of 
kindred. Eev. St. art. 1981, p. 344. If such a deprivation were 
caused to the citizens of the United States upon the high seas, un- 
doubtedly the courts of admiralty of the United States could award 
the damages. The congress has but to extend this rule for our 
courts to ail collisions or torts resulting in death, committed on the 
high seas, which may affect the ships or be brought before the courts 
of the United States. Until that is done — until the law-making or 
treaty-making power has created this right and afflxed its limitations — 
courts cannot deeree damages in actions by one person for the death. 
of another upon the high seas. 

Except so far as relates to the personal effects, the exception to the 
libel is maintained. 

In the admiralty courts of the United States the death of a human being 
upon the high seas, or waters navigable from the sea, caused by négligence, 
may be complained of as an injury, and the wrong redressed, under the gên- 
erai maritime law. The Harrisburg, 15 Fed. Bep. 610. See, also, The Fa- 
vorite, 12 Fed. Bep. 216, note, citing cases, and The Garland,post, 283.— [Ed. 
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The India, lier Engines, etc. 

{Circuit Court, S. D. New York. March 15, 1883.) 

1. Lien — Supplies op Coal— Chàrtered Vessel. 

Where supplies are furnished at a foreigh port, they are presumed to hâve 
been furnished on the crédit of the vessel. 

2. Bame— Charteres as Owner for Voyage. 

A charterer to whora is given. theentire possession, control, and manage- 
ment, becomes the owner pro hae vice, although by the terms of the charter- 
party the gênerai owner appoints the master and the crew. 

3. Same— Authoritt to Bind Vessel. 

When the gênerai owners allow the charterers to hâve the control, manage- 
ment, and possession of the vessel, and thus to become the owners for the 
voyage, he must be deemed to consent that the vessel should be answerable for 
necessary repairs and supplies furnished at a foreign port for the prosecution 
and completion of the voyage. 

In Admiralty. 

UUo é Davison, for claimants and appellants. 

Beebe, Wilcox de Hobbs, for libelants and appelleea. 

Wallace, J. The libelants supplied the steam-ship with coal at 
the port of Philadelphia, upon the order of S. Morris Waln & Co., 
who were the agents at that place of Huser, Watson& Co., of New 
York city. The steamer was a foreign vessel, owned in Hamburg, 
but had beea chàrtered by the owner to Huser, Watson & Co. for 
service between the United States and Brazil. The steamer required 
the coal for an intended voyage for the charterers. She was in the 
possession and under the control of the charterers, and the master 
was, by the terms of the charter-party, under the orders and direc- 
tions of the charterers as regarded employment and agency. The 
libelants did not rely exclusively upon the crédit of S. Morris Waln 
& Co., or of the charterers, in furnishing the supplies, but relied in 
part upon the crédit of the vessel. Unless the charterers were the 
owners of the vessel for the voyage, and, in that capacity, were com- 
pétent to bind the vessel to a lien in favor of the libelants, the libel 
cannot be maintained. S. Morris Waln & Co. were not, in fact, the 
agents of the gênerai owner; and, irrespective of testimony introduced 
for the first time upon this appeal, indicating that the libelant had 
reason to know that Waln & Co. were acting for the charterers, 
there was enough in the circumstances to require the libelants to 
ascertain whether Waln & Co. were authorized to represent the gên- 
erai owner before dealing with them upon such an assumption. 
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The affirmance of the deeree of the district court may be satisfac- 
torily placed upon the ground that the charterers were the owners of 
the vessels pro hac vice,- that, as such, their contracts for necessary 
supplies bound the ship; and, as the supplies were furniBhed at a 
foreiga port, they are presumed to hâve been furnished on the crédit 
of the vessel. That a charterer to whom is given the entire posses- 
sion, management, and control of the ship, becomes the owner pro 
hac vice, — although, by the terms of the charter-party, the gênerai 
owner appoints the master and sélects the mariners, as was the case 
by the charter-party heré,—-is not doubted; and the proposition is 
assumed to be correct by the appellees. Authorities which are con- 
trolling upon this court décide that when the gênerai owner allows the 
charterers to hâve the control, management, and possession of the 
vessel, and thûs to bee/ome the owner for the voyage, he must be 
deemed to consent that the vessel shall be answerable for necessary 
repairs and supplies to enable her to pursue her voyage, and that 
the spécial owner may bind the interest of the gênerai owner in the 
vessel in this behalf. This doctrine was declared by Mr. Justice 
Nelson, in The City of New York, 3 Blatchf. 189, where the party 
furnished the supplies in a foreign port to the agent of the charterers, 
and knew of the charter, and that according to its terms tlie char- 
terers were bound to furnish the supplies for the voyage. 

In The Freeman v. Buckingham, 18 How. 182, when the gênerai 
owner had allowed a third person to become the owner of the vessel 
pro hac vice, it was held that the former must be deemed to consent 
that the spécial owner could charge the vessel with a lien for the per- 
formance of a contract of affreightment. In neither of thèse cases 
was it supposed that the personal liability of the gênerai owner was 
essential to the liability of the vessel. In the first case it was con- 
ceded thathe would not be liable, and he would nothave been liable 
in the latter. Pitkinv. Brainerd, 5 Conn. 451; Cutler v. Winsor, 6 
Pick. 335; Thompson v. Hamilt-on, 12 Pick. 428; Sproat v. Donnell, 
26 Me. 185. The responsibility of the gênerai owner for contracts 
not made by him personally rests upon the law of agency, and, 
whether they are entered into by the master of the vessel or by some 
other person, are binding upon the gênerai owner only when ex- 
pregsly or impliedly authorized by him. Webb v. Pierce, 1 Curt. 
104, and cases there cited. The vessel may be liable upon contracts 
made by the master when the gênerai owner would not be responsible. 
Such a case was that of The Neversink, 5 Blatchf. 539, in which the 
master was one of the charterers and owners pro hac vice, and where 
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it was distmctly afiirmed that the master, although not the agent oE 
the gênerai owner and not able to bind him, could bind the vessei 
and tbe cbarterers. 

There will be a deeree for tbe libelants. 

See The Secret, 15 Fed. Bep. 480; The India, 14 Fed. Eep. 476. 



The Dolooath and Cargo. 

'DistrM Court, 3 D. Florida. April 10. 18S3.^ 

1. Salvage— 'WHBiir Aiaowed. 

To justify s salvage award it is not necessary that a vessei should be in such 
péril that it would be impossible for the masterto relieve her; it is sufficient if 
the danger is such that it would be continued and increased by the delay neces- 
sary for him to do so. 

2. Same — Steam-ship Aground. 

Where a steam-ship is agrouna on an open and exposed reef, and is relieved 
f rom the bottom by taking out some cargo and throwing overboard by direction 
of the master, those engaged may be entitled to a salvage compensation, al- 
though they carry out no anchor. 

3. Same — Duty op Salvor to Aid Master. 

It is the duty of a salvor to aid the master in ail ways, and he should in no 
case refuse assistance In the way proposed because they differ in judgment, un- 
less there is unquestionably bad faith in the means suggested. 

4. Same — Qood Faith op Sai/vors— Measure of Compensation. 

Salvage service demands the utmost good faith in every relation with wrecked 
property, and it is as much the salvor's duty to assist in savitig it from unneces- 
sary expense after being brought into port as to rescue it from péril ; and any 
trouble, détention, or expense caused or incurred thereby will be considered 
and compensated in the gênerai award. 

In Admiralty. 

G. Bowne Patterson, for libelants. 

L. W. Bethel, for respondent. 

Locke, J. Tbis vessei, tbe British steam-ship Dolcoath, îaden with 
a cargo of cotton and grain from New OrleanB, bound to Antwerp, went 
ashore on the south-east point of Nortb Key shoal, Tortugas, at about 
half-past 6 Saturday evening, March 31st of this year; running on a 
smooth and even, though bard, rocky bottom until she was driven up out 
of water about a foot and nine incbes. The master endeavored to back 
her off by the propeller, but, failing in this, commenced at midnight 
a jettison of cargo, and by 8 o'clock the next morning had thrown 
overboard, as he estimâtes, 50 or 60 tons of corn. By this time the 
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salvors, licensed wreckers of this district, with five vessels and thirty- 
one men, had arrived and offered their services, but the master, hop- 
ing tofloat his vessel without their aid, and not agreeing to the terms 
which they named when he inquired what they would relieve his ves- 
sel for, and not understanding their suggestion to aid him and sub- 
mit the détermination of salvage to the court, declined their assist- 
ance and continued his exertions by carrying ont a small anchor and 
six-inch hawser and heaving on it what strain it would bear; but this 
proving ineffectuai, he at length called the salvors, who had returned 
to their vessels on board again, and directed them to lighten his ves- 
sel by discharging cargo into their vessels. They declined to do this 
until an anchor could be carried out, saying that it was always con- 
sidered unsafe to lighten a vessel until an anchor had been run, and 
that the court would blâme them for so doing, and that they did not 
cdnsider it safe, in event of a change or increase of wind in this case, 
as they did not think the anchor and line be had run out sufficient to 
prevent her from driving higber upon the shoal as lightened; and it 
was not until the master agreed to relieve them of any responsibility, 
and threatened to report them to the court from which they had their 
licenses if they refused to assist him, that they went to work. 

There is a slight différence in the statements of witnesses aB to the 
tirne the salvors worked, but it appears that they commenced at 
about 9 o'clock Sunday evening and worked unremittingly until 3 or 
4 the next afternoon, and after a short space of time, while consider- 
ing whether to take the cargoes to Fort Jefferson or not, they com- 
menced and worked until 12 midnight; then, after resting until 5 the 
next morning, they again worked until about half past 3 that Tues. 
day afternoon, when the steamer floated. They took on board their 
vessels 1,389 bags of wheat, — some over 100 tons, — which they in- 
formed the master could be landed at Fort Jefferson, about five miles 
distant, when they could return and reload; but he, fearing the delay,' 
directed them to continue the lightening by throwing cargo over- 
board, which they did. They say that they also urged carrying out 
a heavy anchor and hawser and heaving upon it, but he did not be- 
lieve it would hâve any affect, and considered lightening the only 
means of relief. They therefore continued throwing overboard until 
about 100 tons more of wheat had been jettisoned, when the vessel 
floated. After she floated the salvors attempted to put the cargo in 
their schooners on board again, but the wind having come around to 
the N. E. at about the time of her coming off, the sea so increased 
that it was impossible to lie along-side, and, having had her rail 
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broken in, the schooner that was endeavoring to discharge was com- 
pelled to drop off, when they ail got under way for Key West. 

The first night that the salvors commenced work the ship'a Com- 
pany were so worn out that they needed rest and the salvors worked 
alone; the rest of the time they asaisted, and much of the time the 
cargo was hoisted by the steam-power. The work was laborious, and 
it is not shown or claimed but what it was pushed forward with ail 
the dispatch possible. 

The only unusual questions which hâve arisen in this case hâve been 
on account of a différence in the views of themaster of the steam-ship 
and the salvors regarding the means to be used in relieving the vessel 
from the bottom, and consequently the différent class of service ren- 
dered; he thinking that a heavy anchor could be of no use and that 
it was necessaryto lighten his vessel by any means, and they believing 
that constant and heavy strains upon a large hawser was the easiest, 
quickest, and most economical manner of getting her afloat. Under 
the circumstances they very properly yielded to his judgment, whether 
it was the better or not, and followed his directions in good faith. 

The expérience of the licensed wreckers of this district, and the 
numeroue cases heard and decided in court wherein heavy anchors 
and large hawsers hâve rendered most efficient service in floating 
vessels hard aground, hâve satisâed ail parties making any investi- 
gations of the matter that generally it is a safe.rule to adopt to carry 
out an anchor before lightening any vessel aground, and particularly 
so where the vessel is lying so that a sudden change or an increase 
of the wind or sea raight serve to crowd the vessel further ashore. 
This has been so often mentioned and commented upon from the 
bench as well as suggested from the bar that I am not at ail surprised 
to hear that it was understood by licensed wreckers to be a rule of 
court binding upon them, and that they would lay themselves liable 
for a non-observance of it. But every salvage cause, has to dépend 
upon its own merits, and the means best fitted to the end must be 
used in each individual case. 

The court can make no arbitrary rule for the use of means in ren- 
dering service. Judge Marvin remarks, in his able work on Wreck 
and Salvage, 107: "Skillis Bhown in the adoption of means suited to 
acaomplish the end. It is in the choice and use of the best means at 
command that good judgment is displayed." 

In ail cases the salvor must remember that he is.to aid and assist 
the master in ail ways, by information, advice, suggestions, and la- 
Lor, and should in no case refuse assistance in tho way proposed, be- 
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cause bis judgment should differ from that of the master in charge, 
unless there is unquestiona,bly bad faith in the means suggested. 
Without doubt the expérience of the salvors for years on the coast 
fully satisfied them that they were acceding to a most unreasonable 
request, and unnecessarily and needlessly sacrificing valuable prop- 
erty, and prolonging a risk by discharging cargo without running ont 
a heavy anchor, and justified them in protesting against the course, 
and demanding that they should "be relieved of the responsibility of 
the resuit of tneir labors. Nor eau there be any doubt about the 
good faith and anxiety of the master to do everything to relieve the 
vessel in the least possible time and with the least expense. 

The question of when a vessel will float and just how much cargo 
must be discharged is always a question difficult to détermine when 
a jettison is commenced, and without doubt he trusted that every ton, 
as it went over the side, would be the last réquired. It is true, the 
course pursued proved in the end succe9sful, but only after a sacri- 
fice of valuable cargo, and, although there may be a question whether 
a heavy anchor could hâve heaved her off before the time she floâted 
as it was and saved a jettison of ail or any of the last 100 tons of 
wheat, I can but think that the judgment of salvors waB correct, and 
it should certainly hâve been tried. Had the same course been pur- 
sued by them voluntarily, and a jettison of cargo made before a re- 
sort to ail the force that could hâve been possibly applied to the heav- 
iest anchor and hawser that could hâve been laid out, I should hâve 
certainly considered them culpable, and deducted from any salvage 
they might hâve earned the value of the cargo so jettisoned. 

Unquestionably the judgment of each was somewhat warped by 
Personal interest, as in carrying out a heavy anchor they would be 
doing what the master could not do, and what might appear to be in- 
dispensable, whileon the part of the master it is to be presumed that 
he considered that if he permitted the libelants to do only what he 
might possibly hâve done himself, their compensation should be less 
than it might otherwise be. 

But what effect should the course pursued, and the changing of what 
might hâve been anchor service to a lightening service, hâve upon the 
compensation of the salvors, as the case stands? It is claimed in 
behalf of the libelants that they hâve accomplished the end desired 
and rendered such aid as was réquired and aBsisted in relieving the 
steam-ship from the péril she was in, and although it was by means 
which took longer and réquired more labor and sacrifice of cargo, it 
was by orders of the master and they are entitled to as full compen- 



268 FEDERAL EEPOKTER. 

sation as if the same end had been accomplished by running out an 
anchor. In reply it is urged that the service was not a salvage serv- 
ice, but simply ligbtening of the vessel under the direction of the 
master, and was only what he could hâve done with his own erew, 
and therefore the service of the libelants was not essential to lier 
safety. Àmong the principal ingrédients of a salvage service is the 
danger of the vessel relieved, and of course the helplessness of those 
who are in charge may be considesed in estimating this danger. Not 
that a master and crew must be utterly unable to extricate their ves- 
sel, or that destruction must be certain but for the aid rendered, before 
a salvage is earned ; but the greater probability of loss without such 
aid, or the less able the master is to relieve her with his appliances, 
the greater the danger must be, and the more important beeomes the 
ingrédient of jeopardy. In this case, it is shown that the vessel 
could be relieved by a certain jettison, and that, had there been suffi- 
cient time, the master could hâve made the jettison without the aid 
of the salvors ; but the question of time was a most important matter, 
and every hour the vessel was on the bottom she was in a certain 
degree of péril. Of this the master was well aware when willing to 
sacrifice a portion of the cargo in order to hasten her floating, instead 
of permitting the salvors to discharge and reload. It is to be pre- 
sumed that the ship's company did everything they could, and the 
salvors worked from 34 to 36 hours with nearly three times the num- 
ber of the crew and twice the force that could be furnished by the 
ship in extrême emergency. Their labor, therefore, represented at the 
least from 68 to 72 hours of labor of the ship's company, which would 
bave been three days or more, of risk on the bottom and a saving of 
about $3,500 worth of cargo received by the salvors' vessels which 
would . hâve necessarily been lost if jettisoned by the crew of the 
steamer*' . . . 

It mustbe admitted, therefore, that the service of the salvors was 
most valuable tp the property, ©yen adinitting that she might hâve 
been got afloat by the master without their aid, by his incurring the 
risk of remaining ashore so much longer. ; The increase of wind from 
the north-east, a most dangerous point oonsidering the situation of 
the ship at about her coming off, followed by a.sea that rendered it 
difficult, if not impossible, for the vessels to lay along-side her to 
discharge, must hâve greatly increased. harrisk, had she still been on 
the bottom. I am of the opinion that for the safety of the vessel 
and cargo the services of the salvors were particularly required, and 
whether the same were rendered by lightening her or by running out 
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an anchor îs îmmaterial, further than to show that she might be re- 
lie ved by tbe former course and the latter may not hâve been absolutely 
necessary. The actual degree of péril she was in was in no way 
changed by her having been relieved by lightening, instead of by an 
anchor, and the amount of labor required and time necessarily occu- 
pied in floatrng her, as well as the state of the weather soon after her 
coming off, satisfies me that had it been left to the master's unaided 
exertions, the liability of loss or damage would hâve been considéra- 
ble. As it is, she is in an uninjured condition, ready to proceed on 
her voyage. 

As remarked in the case oî The Neta, 15 Fed. Eep. 819, recently 
decided herein, the loss or necessity for the sacrifice of cargo, al- 
though without any fault on the part of the salvors, must reduce the 
value of the services to the owner so much. The'insumcient appli- 
ances of salvors to render the services required, whether of men or 
vessels,' must detract from their value, and thïs principle must apply 
in this casé. 

There hâve been few cases of salvage services rendered in this dis- 
trict by lightening alone, but without doubt there must hâve been 
some where, had that service beeu prèferred, it would hâve been as 
successful as carrying out an anchor. In the case of The Périt, de- 
cided in 1867, the weather was fine and the vessel rested on a smooth 
and even, though hard, rocky bottom, and without doubt she could 
hâve been lightened by a jettison of cargo so as to hâve been taken 
off by a small anchor carried out by the master, but a heayy. anchor 
was considered more expédient, and the entire property sa ved- In 
that case 8 per cent, was given on a valuation of $115,000. ..,■'■■ ï 

The property in this case, as appears by appraisement, amounts to 
about $205,000, which is probably as nearly correct as can be esti- 
mated upon property of this class. ' This large amount will enable a 
compensation to be awarded the libelants, wjio are licensed and pro- 
fessional wreckers, and therefore entitled to considération, which, in 
some districts,- might be considered: la vish liberality». without being a 
hardship to the owners. In considération of the entire facts of the 
case, ; it is ordered that the ^ibelapts,, hâve.' ând, r^covér !|9',575, to- 
gether^with the costs herein. .•:;,. ■, ;.:.,,;;: .... • 

There has been one point suggested in behalf of the libèlânts 
which it' mày be well to tiiêlition. ïi Bas been ûrged that the salving 
yessels ; were not permit^dt to land their cargoes at .the, whar^, .where 
they could hâve done so with greater dispatek, but kept them on 
boârd and placed them back on board the ôtearm-ship,' to théir'dèlay 
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and expense and a saving to the steam-ship. Salvage services re- 
quire the best of faith in every relation to the saved property, from 
itB commencement to a final parting with it, or sundering of ail 
connection, and it is just as much the duty of the salvor to assist 
in saving wrecked property from unnecesBary expense after its sav- 
ing, as long as in his custody or control, as it is to rescue it from 
loss. The entire relation is as a whole, and ail his doings in connec- 
tion will be considered and compensated. It is not to be under- 
stood that one part of the services is to be compensated for and 
another rendered gratuitously, but for everything that is done for 
the property in good faith the salvor is entitled to équitable compen- 
sation. But the service, or the care bestowed after the property has 
been rescued and brought into port, is not to be separated from the 
former services and paid for by itself , but it may be considered in 
any decree. 

In any case where a vessel is so uninjured as to require no repairs, 
and is ready to receive any cargo which has been taken out, and the 
master desires it replaced directly on board his vessel to save his 
owners expense, there is no reason why the salvors should not so 
replace it, and be entitled to hâve such service, if of any additional 
trouble or détention, considered in an award. This matter haB been 
fully considered in this case, and such extra compensation as deemed 
just embodied in the award. 



A situation of actual appréhension, though not of actual danger, makes a 
case of salvage compensation. The Joseph O. Qriggs, 1 Ben. 83} Tha Maiket, 
1 Hagg. Adm. 247: The Henry Ewbank, 1 Sumn. 400.— [Ed. 



Tbb Boedentown, eto. 
{Dittriet Court, 8. D. N*w York. April 14, 1883.) 

1. Makiho Up a Tow— Dtjtt. 

It is the duty of those making up a tow to act with that reasonable and ordl- 
naiy care which a prudent man exercises for the préservation of his own prop- 
erty. 

2. Same— Posîtion m Tœb — Olo Boat Suitk— Cohourkeht Nkqmgkncb — 

KXOWXÉDOB OF OWKBR — HALF DAMAGES. 

Where the def en dants, bef ore leaving the Kill Von Kull, in March, had taken 
the llbelant's barge from the second tier, khôwing she was an old boat, and put 
her in the head tier, against the libelant's protest, and on coming out into New 
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ïork bay a gale suddenly aprang up, abôut 9 p. M., caasing thé boats to cbafe 
80 as to start the sheer-plank of the libelàhl's boat, and to take in water faster 
than gho could keep it clear, whereby she sank sbortly before reaching the 
landing at Jersey City, hdd, the défendants were chargeable with négligence 
in carelessly putting the barge in a position of spécial danger, when she was 
unflt to encounter the hazards of the trip at that season in the head tier. Hdd, 
also, that the libelant, knowing that his boat was old and weak, and more 
deeply laden than the others, and unflt for the trip in the head tier at that 
season, should recover but half his damages, not having objected to proceed- 
ing on the voyage with his boat in that position. NotWithstanding a previous 
protest against being removed to the head tier, there waa concurrent négli- 
gence in both parties. To avoid regponsibility the owner, in sufth case, must 
give notice of the unfltness of his barge for the trip in the front tier, and re- 
fuse consent to proceed except at the risk of the tug. 

In Admiralty. 

Benedict, Taft dt Benedict, for libelant. 

Beebe, Wileox & Hobbs, for claimants. 

Brown, J. Tbe libel in this case was filed to recover damages for 
the loas of the canal-boat J. H. Gillingham, with a cargo of 214 tons 
of coal. She was one of a fleet of 18 boats, in five tiers, in tow of the 
Bordentown, from New Brunswick to the Stakes, near Jersey City, by 
way of the Baritan river and Kill Von Kull. She was in the head 
tier, the second boat from the starboard side. Tfoe tow was consider- 
ably belated, and passed New Brighton, in^ leaving the Kills, abqut 
half-past 6, on March 27, 1877. On oorning out into the bay she. 
encountered an ebb tide, and shortly af t<erwards a high wind from the 
north-west, which made the water qonsiderably rpugh, so as to br^ak. 
over the bows of the head tier, and shortly before arriving at Jersey 
City the Gillingham sank, bows first, from filling with water. 

Without entering into the détails of the testimony the conclusions 
to which I haye come are as follows : 

(1) The weight of évidence does not show that at the Mme of passing New 
Brighton and coming out into the bay there was any such high wind or sign 
of rough weather as should charge the Bordentown with négligence or caref 
lesaness in proceeding on her way, but that the high wind arosë suddenly, and 
increased rapidly some time after she had got out into the bayj being at 9 p. 
m. 23 miles per hour. 

(2) The progress of the Bordentown was slow,— only about one mile an hpur ; 
and the évidence does not satisfy me that after the high north-west wind arose; 
there was anything she could hâve then done jbetter than to keep her course 
as she did. 

(3) The Gillingham was an old boat; not atout nor' stâuhch, bût weakenedf 
from âge, and loaded within 15 to 18 inches of the watei's edge, 1 — several iuches 
deeper than the otlier boats. ■■•< ■ ■ 
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(4) Prior to reaching Perth Amboy, she had been in the second tier. Upon 
some other boats being there left behind she was placed by those having charge 
of the tow in the head tier, against the protest of the libelant, but without 
any express notice that he regarded her as unflt to encounter the hazards of a 
trip across the bay in tho head tier, or any objection to going on in that posi- 
tion. 

(5) The captain of the Bordentown knew that she was an oid and compara- 
tively weak boat. 

(6) The immédiate cause of her sinking was the cbaflng of the boats against 
each other in the rough water, starting and lifting her sheer-plank, causing 
her to leak and take in water, which came over her bows and on lier decks 
faster than she could be kept clear by her pumps. 

(7) No other boat was injured among the 18 in tow of the Bordentown, and 
none of 12 others that were in tow of the tug Oahill, which followed shortly 
behind, and arrived at the same station an hour later. 

From thèse principal facts, and others not necessary to be enumer- 
ated, I find that the défendants, knowing that she was an old and 
weak boat and more deeply laden than the others, in transferring the 
Gillingham. from the second to the head tier of boats, did not act 
with that reasonable and ordinary care which a prudent man exer- 
cises for the préservation of his own property, and which they were 
bound to bestow upon the libelant's boat, and were therefore charge- 
able with négligence in so doing. 

While it is not certain that the Gillingham might not hâve sunk 
if allowed to remain in one of the after tiers of the tow, it is not cer- 
tain that she would hâve done so ; while it is certain that placing her 
in front expoBed her to more hazard and to gréater danger; and for 
their acts in doing so the respondentB must be held chargeable with 
négligence contributing to her loss. 

The fact that no other boat was injured out of the 30 that came 
through the bay in this sudden north-westerly gale, is sufficient évi- 
dence that this boat was not ht, either by her âge or deep loading, to 
encounter the ordinary hazards of a trip in March in the front tier. 
The libelant, as owner, and well acquainted with the route, and prés- 
ent ail the time, is chargeable with knowledge of the unfitness of his 
boat for this exposure. Had he wished to exempt himself from respon- 
sibility in case of her loss, he was bound to do something more than 
merely to protest against the boat being placed in the front tier; for that 
is what most boats objecl; to, and avoid, if they can do so; he should 
also hâve forbidden his beat to be taken along in that position, or 
given express notice that she was unflt to encounter the hazards of 
the head tier, and that the défendants would be held answerable for 
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any loss. Not having objected to proceeding in the tow if his boat 
was to be put in the front tier, nor given any notice of her weak and 
unût condition, he must be deemed to hâve acquiesced in her subsé- 
quent going on, notwithstanding his former protest ; and I must, 
therefore, hold him jointly chargeable with fault. This court has re- 
peatedly held it négligence in both the owner and the tug to proceed 
on a voyage with a tow known to both to be unût to encounter the 
hazards of the trip. The Murtaugh, 3 Fed. Eep. 404; The Wm. Cox, 
Id. 645, and 9 Fed. Eep. 672; Connolly v. Ross, 11 Fed. Eep. 342, 
346. 

It is an ancient practice of the admiralty to scrutinize closely claims 
resting on the loss of old or weak vessels. The necessity of prevent- 
ing abuses of this kind was such that the ancient laws bore with 
some severity upon vessels that might be Sound and staunch. By 
article 14 of the Laws of Oleron, it was provided that "if a vessel, 
being moored, lying at anchor, be struck, or grappled with another 
vessel under sail that is not very well steered, whereby the vessel at 
anchor is prejudiced, as also wines or merchandise in each of the 
said ships damnified, in this case the whole damage shall be in com- 
mon, and be equally divided and appraised half by half, and the 
master and marinera of the vessel that struck or grappled with the 
other, shall be bound to swear on the Holy EvangelÏBts that they 
did it not willingly or willfully. The reason why this judgment was 
first given, being that an old decayed vessel might not purposely be 
put in the way of a better ; which will the rather be prevented when 
they know that the damage must be divided." And similarly by ar- 
ticle 26 of the Laws of Wisbury, it was provided that — 

" If a ship riding at anchor in a harbor is struck by another ship which 
runs against her, driven by the wind or current, and the ship so struck re- 
ceives damage, either in her hulkor cargo, the two ships shall jointly stand to 
the loss ; but if the ship that struck against the other might hâve avoided it, if it 
was done by the master on purpose, or by his fault, he alone shall make satis- 
faction. The reason is that some masters, who hâve old crazy ships, tnay will- 
ingly lie in other ships' way that they may be damnined or sunk, and so hâve 
more than they were worth for them. On which account this law pro vides that 
the damage shall be divided and paid equally by the two ships, to oblige both to 
take care and keep clear of such accidents as much as they can." Oited from 
1 Pet. Adm. Eep. xxvii, xxviii. 

Upon the same principle the owner of a barge, unfit for the trip or 
for the position assigned her on the tow, must be held required to 
show show at least that he dissented to proceeding upon the voyage, 
v.l6,no.2— 18 
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in order to absolve him from his share of the responsibility in case of 
her subséquent loss. Nor can it be suffered that old barges be run 
until they sink, and the whole loss be then charged upon the tug. 

Judgment may be entered for the libelant for one-half his damages, 
with costs, with a référence to compute the amount. 



The D. Newcomb. 

(Dittriet Court, W. D, Penmylvania. May Term, 1883.1 

L COLLISION— FAILUHE TO AnSWBR SlGNAL— RuLE 8. 

Where two steamers are running in the same direction, and the one astern* 
under the eighth rule for the government of pilots on western nvers, signais 
her désire to pass the one ahead, the latter is boun<! to answer the signal, and 
the failure to respond is a fault in her ; but such failnre, so far from exonerating 
the pursuing steamer from taking the care demanded by the circumstances to 
avoid a collision, calls for spécial caution on her part. 
2. Tow-Boat on Western River — LiABiLrrr for Négligence — Not Common 
Carrier— Abandonnent of Wreoked Tow. 

While the owners of a western-river tow-boat, who hâve undertafcen to tow 
a barge and deliver it at an agreed place, are not common carriers, they aro 
bailees for hire, bound to fulfill their engagement, unless prevented by some 
cause affording lawful excuse ; and if, by reason of their culpable négligence, 
the barge while in their exclusive custody is wrecked and sunk, the duty of res- 
cue, if practicable, is upon them. Hence, when sued by the owner for a total 
loss, they will not be heard to allège that he might hâve mitigated the damages 
by raising the barge. 

In Admiralty. 

Barton & Son, for libelant. 

Knox ê Reed, for the D. Newcomb. 

Kennedy é Doty, for the C. W. Batchelor. 

Acheson, J. The complainant was the owner of a barge having 
aboard a cargo of cinder, lying in the Allegheny river at the foot of 
Thirfcy-second streefc, Pittsburgh, which the steam tow-boat D. New- 
comb undertook to tow from that point to Braddock, on the Monon- 
gahela river. On the morning of April 21, 1882, the barge was de- 
livered into the custody of the Newcomb, which proceeded therewith 
down the Allegheny river. At this time the steam-boat G. W. Batch- 
elor wascoming up the Ohio river to her landing on the Mononga- 
hela river at the foot ô'f Wood street, in the port of Pittsburgh. 
When the Newcomb had reached the Union bridge which spans the 
Allegheny near the confluence of the two rivers, the Batchelor was 
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several hundred yards below. The boats were th en at least one-half 
a mile apart, but were plainly visible to, and were seen by, their re- 
spective pilots. When the pilot of the Batcbelor first saw tbe New- 
comb, he was in doubt whether her destination was down tbe Ohio 
or up tbe Monongahela; but when, from her movements, he wassat- 
isfied it was the latter, he signaled under rule 8, governing steamers 
running in the same direction. His signal was one Sound of the 
steam-whistle, signifying his désire to pass up to the right. At thia 
time the boats were from two to three hundred yards apart. To the 
Batchelor's signal the Newcomb gave no answer. The Batchelor, 
however, proceeded without abatement of speed up stream, in accord- 
ance with her signal, keeping as. close to the south shore as was rea- 
sonably safe, having respect to the craft lying there. When she 
passed under the Union bridge the engine of the Newcomb was 
stopped, but to avoid the bar which is immediately below the bridge 
tbe steam was turned on and a few forward révolutions made. The 
libelant's barge was lashed to the star board side of the tow-boat, 
which rendered it less easy to round the point at the confluence of the 
rivers than it would bave been had it been on the larboard side ; but 
the starboard position of the barge was not of itself négligence. 
However, before the Newcomb had rounded the point, and while yet 
nearly square across the river, she collided with the Batchelor, strik- 
ing the latter on her larboard side about midship with the forward 
end of the barge, which projected in front of the boat. The stroke 
was with such force that the guard of the Batchelor was broken in, 
and the Batchelor, catehing one of the end planks of the barge, tore it 
pff. The barge taking water rapidly, the Newcomb eut the lines and 
turned it adrift, and it sunk in a few minutes. 

That the disaster was not occasipned by any vis major is certain. 
Undoubtedly it was the resuit of culpable négligence. - The collision 
occurred about 8 o'clock in the morning, when it was broad daylight ; 
the boats had been plainly visible to each other for some considère 
able time; there was ample space of water and no unusual current 
or any stress of weather. Indeed, there was no sort of excuse for 
the collision; therefore each boat puts the blâme on the other. But 
the libelant charges négligence upon both boats, and has filed this 
libel against them jointly. A very careful examination pf the proofs 
has brougbt me to the conclusion that the libelant is right. 

The first default was on the part of the Newcomb in not answering 
the Batchelor'u signal. The rules imperati vely required her to answer. 
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She had the' privilège of choosing lier course, and the Batehelor was 
bound to conform to her retum signais ; but she gave none. Her pilot, 
Eirkwood, says, "I expected her [the Batehelor] to stop her engines 
when I refused to answer her signal," But, according to the weight of 
the testimony, the silence of the Newcomb indicated to river men acqui- 
escence in the Batchelor's expressed désire to pass on the right, and 
the pilot of that boat so understood it. The pilot of the Newcomb 
ought not to hâve left the matter in doubt. Moreover, he knew the 
intended movements of his own boat, the then strength of the current 
of the Allegheny, the difficulty in rounding into the Monongahela by 
reason of the position of the tow, the proximity of the bar and its 
interférence with the free use of his wheel, and in the exercise of rea- 
sonable nautical skill he should hâve been alive to the danger of col- 
lision in time to warn off the Batehelor. Such danger-signal, given 
within any reasonable time, would hâve averted the catastrophe. ' The 
failure to give such signal was the second fault of the Newcomb, I 
think; and, in my judgment, there -was a third. The testimony — 
especially in connection with the diagram of the locus in quo — satisfies 
me that the Newcomb failed to back as soon as she might hâve done, 
and, under the circumstances, should hâve done. True, she was 
backing at the time of the collision, but she began too late. The 
effect of the collision upon the Batehelor demonstrates that the wit- 
nesses are right in saying that the Newcomb still had considérable 
headway. 

But clearly the Batehelor was also to blâme. The failure of the 
Newcomb to answer her signal did not exonerate her from exercisingthe 
care which the occasion plainly demanded. Indeed, in the then cir- 
cumstances of the Newcomb, her failure to answer the signal called 
for spécial caution on the part ôf the pilot of the Batehelor. He ob- 
served that the Newcomb proposed to round into the Monongahela 
river, and was in the exécution of that maneuver. He also saw, or 
was bound to see, that she had not yet succeeded in stràightening 
hèrsèlf in the stream, but that her movement with uncheeked head- 
way was across the stream, in the direction of the pathway of r his 
own boat. Nevertheless, the Batehelor proceeded with undiminished 
spsed. Àscending against considérable current, it is shown she 
could hâve been stôpped within the distance of éO to 50 feet. It is, 
therefore, manifest that in the exercise of any reasonable degree of 
care on the part of the pilot of the Batehelor he must hâve seen the 
impending danger and could easily hâve avoided the collision by 
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stopping his boat. Augustus Seiferth, an expert witness, wno was 
on the guard of the Batchelor, testifies: "There was plenty of room 
between them [the boats] until they got close together. I don't 
think either one paid much attention until they were right into each 
other." This I hâve no doubt is the exact truth. 

The cargo of cinder did not belong to the libelant, but ne had ex- 
pressly assumed the risk of its safe delivery at Braddock, and is re- 
sponsible to the owners, who hâve rendered a bill against him. It 
therefore is properly embraced in his claim. Its value does not seem 
to be dispufced. Having lost his commissions as the direct resuit of 
the collision, the libelant is also entitled to recover them in tins suit. 
Nixon v. The George Lysle, 2 Fed. Eep. 259. The several smaller 
items of claim, for the furniture, etc., of the barge, seem to be suf- 
ficiently proved. The barge itself, however, is, I think, somewhat 
overvalued by the libelant. Herë the testimony of Mr. Thompson, 
who overhauled and repaired the barge shortly before the collision, 
is the most reliable évidence. His estimate, which includes the 
cabin, is $900, and this valuation I adopt, thus reducing the libel- 
ant's bill $125. 

It is alleged, however, on the part of the défense that the barge and 
cargo need not hâve been a total loss, but might hâve been raised 
with comparatively little expense and trouble, and the loss thereby 
greatly reduced. The proofs, however, it seems to me, fail to sustain 
this allégation. In thé fîrst place, it is sbown that the water rose 
within a day after the collision and remained so high, according to 
the testimony of William Merrington, an experienced wrecker, and 
the libelant, it was not possible to raise the barge for five or six 
weeks. This testimony is not impugned by any witness, and in view 
of the further évidence that the work would hâve taken six or seveu 
days, is not, I think, contradicted but rather corroborated by the 
water record. What the condition of the wreek was at the end of five 
or six weeks is problematical. It is certain that at any time it would 
hâve cost considerably more to raise the cargo than it was worth. 
And, according to the weight of the évidence, the net saving from the 
whole wreck, in the most favorable view, would hâve been quite small. 
Taking into account the loss of time, it is, at least, very doubtful 
whether any substantial benefit would hâve resulted to the défendants. 
So that, were this défense available to the défendants, I think it has 
not been made out. 

But it seems to me the défendants are not in a position to invoke 
the principle enforced in the cases of Clarke v. The Fashion, 2 Wall. 
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Jr. ?39, and The Baltimore, 8 Wall. 377, that the owner of a wrecked 
and sunk vessel cannot abandon her as for a total Iobb, if she can be 
raised and the damages thus lessened. In neither of those cases, 
and in no case to which my attention has been called, did the wrong- 
doer hâve the charge of the injured vessel at the time of the collision, 
or stand in any contract relation thereto. But hère the Newcomb 
had undertaken to tow -the libelant's barge and deliver it, with its 
cargo, at Braddock ; and in pursuance of this engagement she took 
actual possession of the barge, which was lashed to her side and in 
her exclusive eustody. It is true, the owners of the tow-boat, in re- 
spect to the barge, were not common carriers ; but they were bailees 
for hire, and bound to carry out their undertaking with that degree 
of caution and skill which prudent navigators usually employ in Bimi- 
lar services. The Webb, 14 Wall. 406 ; Brown v. Olegg, 63 Pa. St. 
51. ■ Herein they failed ; and the barge being in a sinking condition, 
by reason of the want of proper care on the part of the Newcomb, 
was, by the master of that vessel, eut loose; and, if improperly 
abàndoned, it was so abandoned by the Newcomb. The owners of 
that boat were under contract obligation to deliver the barge at Brad- 
dock, unless prevented by some cause afîording lawful excuse; and, 
having negligently sunk the barge, the duty of rescue, if practicable, 
was upon them. 

Let a decree be drawn in favor of the libelant, in accordance with 
the views herein expressed, for the sum of $1,344.50, with interest 
from April 21, 1882, and costs. 



ATLANTIC MOT. INS. 00. ». ALEXANDRE. 279 

Atlantic Mut. 1ns. Co. «. Alexandre and others. 
{District Court, S. D. New York. April 9, 1883.) 

1. Admikalty— Rule 21. 

Rule 21 in admiralty does not authorize a person al judgment against the 
claimants in an action in rem except against sucb. as havje signed the stipula- 
tion given in lieu of the vessel seized. 

2. Action in Rem— Bar— Suit in Personam. 

An action in rem is not a bar to a subséquent suit in pertonam for the same 
claim, unless the défendants executed a stipulation for the amount of the 
claim. 

3. Same— Collision. 

Where the owners of a bark sunk in a collision sued in rem to recpver the 
value of the bark, and also for the value of the cargo owned by others, and 
a stipulation was given and accepted in place of the vessel seized, signed by 
one only of the several owners and claimants, and the insurèrsôf the cargo 
afterwards commenced an action m» personam for the loss of the same cargo, 
against the same owners who were the claimants in the former suit, held, that 
the plea in the latter suit of the former action pending was not good, be- 
cause in the former suit ail the claimants could not be held personally respon- 
sible for the loss. 

4. CoLLTSK>N— DAMAGES — HoW APPLIED. 

Both vessels being in fault, held, that the amount recoverable in the suit in 
rem for the loss of the vessel and freight should be flrsf applied in payment of 
the libelants' share of the loss of the owners of the cargo, and applied upon the 
claim in personam. 

5. Same — Judgment in Rem. 

For any excess over their own share of the loss of the cargo for which the 
respondents in the suit in personam would remain liable, semble, they would be 
entitled to judgment against the libelants in the suit in rem. 

In Admiralty. 

Scudder de Carter and Geo. Â. Black, for libelants. 

A. 0. Salter and 11. D. Benedict, for respondent, 

Brown, J. The libel in personam in this case was filed on March 
15, 1880, against the owners of the steamer City of New York, for 
the loss of the cargo and pending freight upon the bark Helen, through 
a collision between the bark and the steamer on June 28, 1879, for 
which loss the libelant, asinsurer, had paid the owners. Some eight 
montas previous, on the third of July, 1879, the owners of the bark 
filed their libel against thè steamer in rem to recover both for the loss 
of the bark as well as for the cargo and pending freight; and in that 
suit the owners of the steamer intervened as claimants and gave à 
stipulation for the agreed value of the steamer, in July, 1879, which 
■was approved and accepted by the libelant. The respondents in the 
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présent suit in personam are the sarne as the elaîmants in the pre- 
nions suit in rem. The answer in the suit in personam, besides a dé- 
fense on the merits, allèges as a separate défense in bar the pendency 
of the former suit in rem, averring that the former action "was com- 
menced and proseeuted by the direction and authority of the libel- 
ants, and was commenced to recover, among other things, the claims 
which are sought to be recovered in thia action, and that, so far as 
said claims are concerned, the said claim was commenced and pros- 
eeuted for the benefit of the libelants herein, and they were and are 
real parties thereto." 

The two cases were heard together and upon the same évidence, in 
respect to the collision, and the facts above alleged in the plea in bar 
were admitted. The court has found that both vessels were in fault, and 
directed an apportionment of damages. The City of New York, 15 
Fed. Eep. 624. In the suit in rem the libelants claim a loss of $52,- 
000 for the vessel, cargo, and freight ; and the answer alleged a dam- 
age of $18,000 to the steamer. In the présent suit in personam $25,- 
000 is claimed for the loss of the cargo and freight. 

In the case of The Nahor, 9 Fed. Eep. 213, it was held by niy 
learned predecesssor, under circumstances somewhat similar to the 
présent, that the owners of the cargo could not bring a subséquent 
suit in rem against the same vessel after it had once been released 
on bail, securing the whole amount claimed; that the owners of the 
cargo were properly represented in the previous suit ; and that if they 
desired to be made personally a party to the suit, instead of trusting 
its management to their agents, the master and owners of the vessel, 
they should pétition to be made co-libelants with them in the prior 
action. 

In t'ie présent case the owners of the cargo hâve not brought a 
second suit in rem, but a suit in personam, against the owners of the 
steamer, to recover a personal judgment against them; a remedy 
which could not be obtained in the former action, because, under 
rule 15 in admiralty, in cases of collision, the remedy in personam 
and in rem cannot be sought in the same action. The Sabine, 101 
U. S. 384; The Zodiac, 5 Fed. Eep. 221. 

A former suit is not a bar to a subséquent one where the subject- 
matter is not identical, or where the relief which may be given or the 
remedieB available in the latter suit are more 'extensive than can be 
obtained in the former. 2 Daniell, Ch. Pr. *721; Story, Eq. PI. § 
737 et seq. In the former action in rem, the remedy is limited to the 
vessel, or to the stipulation as the substilute for it; in the présent 
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action, the libelant, if it recovers, would be entitled to a personal 
judgment against ail the défendants. The one is to enforce a par- 
ticular lien only, the other a gênerai personal demand. In the for- 
mer, satisfaction might not be' secured through the insufficiency of 
the res, or the failure of the stipulators; in the latter, ail the défend- 
ants would be personally bound tp make satisfaction. In respect to 
the remédies available, therefore, the two suits are sabstantially dif- 
férent, so that the one cannot be deemed technically a bar to the 
other. Certain Logs of Mahogany, 2 Sumn. 589 ; The Prince Albert, 
5 Ben. 386; The Tubal Cain, 9 Fed. Eep. 834; Clark v. Blair, 14 
Fed. Rep. 812. In like manner, in the former practice in chancery, 
it was well settled that a suit to foreelose a mortgage in equity and 
a suit upon the bond might proceed at the same time, and neither 
was a bar to the other. Jones v. Conde, 6 Johns. Ch. 77; Dunkley 
v. Van Buren, 3 Johns. Ch. 330. 

In behalf of the respondent it is claimed that under the twenty- 
first rule in admiralty the libelants in the sait in rem might obtain a 
final decree, so a.3 to levy and collect the amount adjudged due out 
of the goods and lands of ail the "défendants," as well as from the 
"stipulators." The term "défendants" in the suprême court rules is 
used indifferently to represent the respondents in a suit m persoriam, 
or claimants who défend a suit in rem. In the présent case the 
claimants in the former suit are identical with the respondents in 
the latter, and if ail the claimants in the suit in rem hadexecuted 
the stipulation for the whole amount of the demand, the remédies 
available in the former action would thenceforward seem to be co- 
extensive with any obtainable in an action in personam, and ought, 
therefore, to be held a bar to any subséquent action against the 
claimant for the same demand. But the stipulation in this case 
given for the value of the vessel in the former suit was signed by 
only one of the claimants, and as thus signed the stipulation was ac- 
cepted and approved by the libelants. This stipulator may become 
irresponsible, and the other claimants would not be liable. 

In the case of The Zodiac, above cited, (5 Fed. Eep. 220,) the pré- 
cise question was presented, and the court held that neither by 
amendment nor in any other way could the libelants obtain a per- 
sonal judgtnent or exécution in the same action against the property 
of those claimants who had defended, but had not signed the stipula- 
tion ; that the libelants' only remedy against those who had not signed 
it, in a case of collision in which the two remédies could not be joined, 
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was by a separate suit inpcrsonam. Althougb the attention of tue court 
was not, in that case, drawn to the provision of rule 21, now cited, 
I am satisfied that it was not the intention of this rule in collision 
cases to afford a personal judgment against the claimants who hâve 
not executed the stipulation, and that the phrase "défendants or stip- 
ulators," in rule 21, refers to a judgment against one or the other 
aocording to the nature of the action, and not to a judgment against 
both conjointly. BettB, Adm. Pr. 99. 

Except for the sake of recovering a personal judgment against 
ail of the respondents, the présent suit would seem to hâve been un- 
necesaary; for the libelants in the suit in rem, as représentatives of 
the innocent owners of the cargo, would be entitled to recover the 
whole damages of the latter from the vessel found in fault. In the 
case ôf Léonard v. Whitwell, 10 Ben. 638, 658, Choate, J., says : 

" The owners of the schooner hâve an undoubted right to sue on behalf of 
the owners of the cargo for its value. It would seem that, so suing, their rights 
as bailees must be as great as if the owners of the cargo joined as libelants. Nu 
final decree should, therefore, it seems, be made which will givethe libelants a 
smaller amount as bailees than the owners of the cargo would be entitled to 
receive. * * *f It seems to be unneeessary to make the owners of the 
cargo parties, if that could be now done. They are virtually before the court 
through the libelants." 

Though the former suit is not a technical bar to the suit in perso- 
nam, I muBt not be understood as sanctioning any additional attach- 
aient of property in such a subséquent suit, unless good reason for 
it be made to appear ; nor should such attachaient be allowed while 
the claim is fully secured by the bond or stipulation in the former 
action in rem; nor should costs be allowed. 

XJpon the ascertainment of the damages to the respective parties, 
it will be compétent for tbe court, following, in principle, the case of 
The Eleanora, 17 Blatchf. 105, to direct that the amount recoverable 
by the libelants in the suit in rem for the loss of the vessel and freight 
be first applied and paid in satisfaction of their own share of 
the loss of the owners of the cargo, or thèir représentatives, the in- 
surers, who are the libelants in the présent suit, and be credited 
upon the claim in this suit. The claims of the respective parties 
would indicate a possibility that the one-half of the loss of the cargo, 
for which the owners of the bark are answerable, may exceed the 
amount recoverable for the loss of the bark from the steamer. Should 
that prove to be the case, the libelants would be entitled to a judg- 
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ment in this suit against the respondents, in personam, for the différ- 
ence ; and the latter, for their own indemnity, would be entitled to a 
decree against the libelants in the suit ira rem, for suoh excess. The 
G. H. Foster, 1 Fbd. Eep. T33. 

The proofs of damage to the respective parties will ail be taken 
upon the référence already ordered in the suit ira rem, in which the 
libelants hère are virtual parties. Further proceedings in this suit 
should, therefore, be stayed until the report is made in the other 
suit; and at that time the parties can be heard further, if desired, in 
regard to the form of a decree necessary to secure the rights of ail. 



The wabiiAHd. 

{District Court, S. D, Miehigan. March 5, 1883 \ 

1. Decree of Maritime Court of Ontario. 

A decree of the maritime court of Ontario is entitled to the same respect 
as that of any foreign admiralty or vice-admiralty court. 

2. Sale of Vbbsel under Dbcrbb— Collusion and Praud. 

To invalidate the sale of a vessel under the decree of a court of admiralty on 
the ground of fraud, it must appear that the proceedings were both collusive and 
f raudulent, and that the purchaser was cognizant of the fraud. Hence, wherc 
a vessel subject to a mortgage, and also to liens for loss of lives, was taken 
from Détroit to Canada at the instance of her owner for the purpose of freeing 
her of thèse liens, and there seized and sold upon a small but valid claim for 
necessaries, and was bought in for her appraised value by the mortgagee, who 
had no knowledge that the proceedings had been taken with the approval of 
the owner, it was Ma that the sale was valid. and the mortgagee took an un- 
incumbered title. 

In Admiralty. 

This was a libel by an admimstrator to recover damages for the 
the death of his intestate, a minor son, occasioned by a collision be- 
tween the Garland and steamer Mamie, upon the Détroit river, on 
the frwenty-second oî July, 1880. The défense by the Détroit Kiver 
Ferry Company, claimant, was that subséquent to the collision the 
<*arland was sold by a decree of the maritime court of Ontario upon 
the pétition of Odette & Wherry, for coal furnished for the steamer's 
use. The reply to that défense was that such sale was collusive and 
fraudulent, and vested no title in the purchaser. 

Jas. Caplis and Alfred Russell, for libelant. 

H. G. Wisner, for claimant. 
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Brown, J. I had occasion to hold, not long since, in the case of 
The Trenton, 4 Fed. Bep. 657, that the sale of a vessel by the mari- 
time court of Ontario extinguished ail prior liens and vested a elear 
and unincumbered title in the purchaser, notwithstanding such prior 
liens, eontracted in this country, could not be made the foundation 
of a proceeding in rem in the C&nadian court. An opinion was in- 
timated that the lienholders in such cases were remitted to the pro- 
ceeds of the sale in the registry of the eourt, and that their liens 
would be respected if valid, according to the lex loci contractas. An 
exception to the validity of such sales waB suggested in cases where 
the proceedings were fraudulent and collusive, if the purchaser at 
such sale was a party to the fraud. It is claimed by the libelant that 
this sale was within the exception. 

The Garland was built by the Détroit Dry-dock Company and was 
sold, when the keel was laid, for $22,000 to one Horn, and mortgaged 
back for $12,500; one-half payable in six months and the remainder 
in one year, with interest at 10 per cent. The mortgage contained 
a proviso that if the vessel shoùld be moved beyond the limits of 
the United States, or be permitted to run in debt to an amount ex- 
ceeding $500, the dry-dock company might elect to treat the mort- 
gage as due, and take possession of the vessel and sell her, upon 60 
days' notice. From January 5, 1880, the date of the mortgage, to 
July 22d, the dry-d'ock company received from the earnings of the ves- 
sel about $2,000, leaving the interest of the mortgagee upon that day 
about $10,500. 

Upon the evening of July 22d, occurred a collision between the Gar- 
land and the little steamer Mamie, in which 17 liveswere lost. This 
collisicn is claimed to hâve occurred through the fault of the Garland. 
Shortly after the collision, one of the directors of the Détroit Dry-dock 
Company was inforrned by the libelant's proctor in this case of his 
intention to file libels in the names of the fathers or administrators 
of the deceased, and seize the vessel. The director intimated that 
he would be willing to negotiate the eettlement of those claims as 
soon as the proper parties could be made through the probate court. 
Before the proper administrators could be appointed in the due course 
of law, the Garland (which was engaged, partly, at least, as a ferry- 
boat between Détroit, Michigan, and Windsor, in the province of On- 
tario) was seized at Windsor, by process from the maritime court, for 
a coal bill of $36.20, in favor of Odette & Wherry, coal dealers at 
that place. The bill was only about two months old. The vessel 
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was duly appraised at the sum of $17,000, proper notices of sale 
given, and on September 15, 1880, she was sold to the dry-dock Com- 
pany for the sum of $17,050. A bill of sale was duly exeeuted by 
the marshal of that court and possession given to the purchaser. A 
large number of persons were présent at the sale, and there appears 
to hâve been a sharp compétition between, at leasfc, two bidders. As 
the dry-dock company had no power, under its articles of association, 
to engage in commerce, a new corporation was formed upon the day 
of the sale, under the name of the Détroit Eiver Ferry Company, to 
which the dry-dock company made a bill of sale of the vessel. 

The record of the maritime court of Ontario, which is in évidence 
hère, shows that on September 7th, two days before the order of sale 
was made, Cuddy, the libelant in this case, and eleven others, filed 
their pétitions against the steamer for substantially the same causes 
of action as are set up in thèse cases ; that about the same time there 
were other pétitions for necessaries filed in the same court, amount- 
ing in the aggregate to about $4,300. The record also shows that 
the dry-dock company filed a pétition against the steamer for the 
protection of its interest as mortgagee. 

Upon the trial of a test case resembling Cuddy's, except in the 
faet that plaintiff did not sue in the capacity of administrator for 
the value of his son's services, the petitioner was defeated and ap- 
pealed to the suprême court, which affirmed the judgment of the mar- 
itime court, both courts intimating to him that if he had appeared 
in the capacity of an administrator, instead of a father, suing for the 
services of his minor child, he might hâve recovered under Lord 
Campbell 's act, which has been substantially re-enacted in Canada.* 

Libelant seeks by this proceeding to hâve the sale made by the 
maritime court declared null and void, and the vessel subjected to 
his lien fer damages occasioned by the collision. To prove his case 
he calïed the président and secretary of the dry-dock company, who 
swore they had no knowledge of the vessel being taken to Canada for 
the purpose of sale. The testimony of the président of the dry-dock 
company, a gentleman of the highest integrity, indicates that he had 
no knowledge at whose suit the Garland was sold, but merely went 
to Windsor to protect the interests of the dry-dock company, by see- 
ing that she was not sold for less than her appraised value. The 
testimony of the secretary shows vary clearly that he kept watch of 
the vessel in the interests of the dry-dock company, and of the pro- 

*See The E. B. Ward, Jr., ante, 255.' 
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ceedings against her in Canada, and that he eonsulted with his at- 
torneys as to the status of the mortgage in case the vessel should be 
sold. He is also shown to hâve settled with the owners of the Mamie 
for the amount of damage done that vessel, upon the basis of fault 
upon both sides, and this too after the sale of the Garland. While 
it is difficult to believe that the seizure of this large steamer by 
Odette & Wherry, for a small coal bill of $36.20, was their unin- 
spired act, the entire testimony is consistent with the theory that 
Horn, who owned the steamer, might hâve taken her over there him- 
self, and had her sold for the purpose of freeing her of thèse liens. 

The testimony rather repels than supports the inference that this 
was done at the instigation of the mortgagee. That she was taken 
to Canada and libeled, rather than be seized at Détroit, is explicable 
upon the theory thât the district judge of this district was absent at 
the time, and that there was no one hère to appoint appraisers and 
supervise the bonding of the vessel. That thèse proceedings were 
collusive, so far as the owners were concerned, may be easily believed ; 
but, unless I am to give credence to a theory exactly opposite to the 
testimony of the président and secretary of the dry-dock company, it 
is impossible to believe that they were parties to the collusive ar- 
rangement. 

But admitting, for the sake of this argument, that theBe proceed- 
ings were taken with the knowledge and procurement of the dry-dock 
company, (and it is clear that if they had desired to stop thèse pro- 
ceedings they could hâve paid the bills and released the vessel,) it 
must be shown, in order to invalidate this claim, that the suit was 
fraudulent as well as collusive. In ail the cases wherein it has been 
held that third persons could attack a judgment collaterally for 
fraud, it has appeared that the judgment itself was such an one as 
ought not to hâve been rendered upon the facts of the case. 

Thus, in Parkhurst v. Sumner, 23 Vt. 538, a leading case upon this 
point, which was an action against the surety upon a recognizance, 
it was held to be a good plea that a judgment had been rendered in 
favor of the plaintiff against the principal upon the bond for the pur- 
pose of defrauding the surety, and after the debt'between the original 
parties had been paid and satisfied. 

So, in Annett v. 'Ferry, 35 N. Y. 256, the sureties on an adminis- 
trator's bond, who were sued upon a judgment against the adminis- 
trator, were held entitled to shôw that the judgment was collusive, 
and was rendered for a much larger amount than could possibly hâve 
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been recovered if it had been contested in good faith. Like rulings 
ia principle were also made in the following cases : Dougkerty's Es- 
tate, 9 Watts & S. 189; Thompson' s Appeal, 37 Pa. St. 175; WU- 
lard v. Whitney, 49 Me. 235; Pierce v. Jackson, 6 Mass. 242; Great 
Faits Manuf'g Co. v. Worster, 45 N. ,H. 110; Berger v. Williams, 4 
McLean, 577; Feaster v. Woodfdl, 23 Jnd. 493. 

In ajl thèse cases it appeared not only that the judgment was col- 
lusive, but that the debt against the principal, upon which the judg- 
ment was rendered, either did not exist atall or was grossly exagger- 
ated, for the purpose of defrauding the surety. 

Now, thçre is no évidence in this case.tending to show that the bil| 
of Odette & Wherry was not an honest one ; that the Garland wàs not 
lawfully indebted to the dry-dock company: in the sum recovered; 
that the vessel was not within thejurisdiction of the court; that the 
decree was not properly entered; that the président of the dry-dock 
company, Mr. Owen, did not purchase her for more than her appraised 
value, and pay the money in court; and that the Détroit Eiver Ferry 
Company was not organized in good faith to run this vessel, because 
the dry-dock company could not, under its articles of association, en- 
gage in navigation. The fraud, if any there was, consisted solely in 
the fact that thèse proceedings were taken for the purpose of freeing 
this vessel from the claims of the libelant and others in a like posi- 
tion. But ail they could do in this: connection, and ail they at- 
tempted, was to transfer thèse liens from the vessel itself to the pro- 
ceeds.of her sale. Libelant los.t no right by such proceeding. He 
might still pursue the proceeds of the sale, and assert his lien in 
the maritime court. In fact, he did file a pétition for that purpose, 
and was only defeated, as shown by the, report of the case, because, 
in the opinion of the court, he should hâve filed his pétition as the 
administrator of his minor son, and not as a father seeking to recover 
for the loss of his son's service. If the steamer h ad remained in Dé- 
troit he would undoubtedly hâve seized her hère, and the same pro- 
ceeding would hâve been had, possibly with a différent resuit, al- 
though even that is open to grave doubt. She would hâve still been 
appraised and sold, and the contest would hâve taken place over her 
proceeds, as it did in the Canadian court. Perhaps this court might 
hâve entertained his libel, and proceeded to adjudicate upon the mer- 
its of the collision ; but the fact that, in a proceeding to sell a vessel 
and distribute its proceeds, the maritime court of Ontario proceeds 
upon a slightly différent theory from our own, is, as was said in the 
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case of The Trenton, not the slightest reason for holding the sale to 
be invalid. The libelant and the other parties interested in the pro- 
ceeds of this sale hâve not only had full opportunity to be heard, 
but' hâve been heard, and it is their misfortune that their claims were 
not entertained. That the material-men and the mortgagee were pre- 
ferred to them in the distribution of the proceeds is a mère accident 
of the law, and tends in no way to disturb the jurisdiction of the 
court in adjudicating the sale. 

In Castrique v. Imrie, L. E. 4 H. L. 427, the court went much 
f urther than we are called upon to go in this case, and held that if a 
foreign court, having jurisdiction, fairly and honestly came to a con- 
clusion, its judgment could not be impeached in England on the 
ground of miBtake in the hw. In that case the mortgagee, through 
the misapprehension of a Prench court as to English law, lost his 
security, and was held to hâve had no standing in court. 

The case under considération is not, in its principles, unlike those 
wherein a party takes up his résidence in another state for the ex- 
press purpose of bringing suit in the fédéral court. The law is 
entirely settled that if such domicile be bona fide he may sue, not- 
withstanding his purpose was to resort to a jurisdiction of which he 
could not hâve availed himself if he were a résident of the state in 
which the court was held. Briggs v. French, 2 Sumn. 251; Catlett 
v. Pacific Ins. Go. 1 Paine, 594; Cooper v. Qalbraith, 3 Waah. 546; 
Johnson v. Monell, Woolw. 390. 

So, in this case, if the sale be bona fide, a good title passes, not- 
withstanding the purchaser was cognizant of a purpose to hâve the 
vessel sold to free her from liens. 

The libel must be dismissed, with costs. 
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Public Gbain & Stock Exchange v. Western Union Tel. Co. and 

others. 

(.Circuit Court, N. D. lUinois. March 29, 1883.) 

1. Removal op Cause — Diligence on Part of Applicant — Application too 

Late. 

When, in conséquence of the want of diligence on the part of an applicant 
for removal of a case from a state court, the issue has not been made up, or 
•where the right exists to hâve the cause heard, or set down for hearing at 
the flrst term, and he does not ask for it, he cannot afterwards be permitted 
to apply to the state court for the removal of the cause. 

2. Same — Bond not Signed by Applicant. 

Where the bond required by the third section of the act of 1875 is otherwise 
sufflcient, it is not a valid objection that it was not signed by the party seek- 
ing to remove the case, but by a différent person named therein as principal 
and another as surety. 

Motion to Bemarid Cause to State Court. 

A. B. Jenki, for plaintif!. 

Williams dt Thompson, for défendants. 

DnoMMOND, J. The bill in this case was filed in the state court 
February 28, 1882, and, on the twenty-ninth of April following, a gên- 
erai demurrer to the bill was filed. The case seems to hâve stood in 
that position from that time, without any action upon the demurrer, 
and without any order of the court allowing it to be withdrawn, un- 
til January 29, 1883, when a gênerai answer to the bill was filed, the 
effect of which was, to waive the demurrer or withdraw it from 
the case, The record does not show that any notice was served 
upon the plaintiff or its attorney of the answer which had been filed, 
as indicated in section 28 of chapter 22 of the Eevised Statutes of 
this state, and no replication was filed to the answer within the four 
days mentioned in the section, nor at any time, in the state court. 
Under section 29 of chapter 22, after replication the cause is to be 
deemed at issue; and in default of replication, the cause may be set 
for hearing upon the bill and answer. No order of this kind was 
made, and the case stood upon the record with a bill, demurrer, and 
answer filed, without replication, and without any further order, un- 
til the seventeenth day of March, when an application was made to 
the state court for the removal of the cause to this court by pétition 
and bond. No order was made by the state court upon the subject, 
but the transcript of the record has been brought into this court and 
filed, and a motion is now made to remand the cause to the state 
v.l6,no.3— 19 
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court, for the reason, among others, that the application for rernoval 
was not made in time. There was a chancery term of the state court 
on the third Monday of each manth, and therefore many terms had 
intervened after the filing of the demurrer before the application for 
removal was made. The question for détermination is whether it was 
made at the term at -which the cause could be first tried, and before 
the trial thereof. 

Another reason urged by the counsel of the complainant, in favor 
of the ; motion to remand, is thât the bond exeeuted.was not in com- 
pliance with the statute. The third section oî the aot of 1875 seems 
to require that the party desiring fo remove a cause from the state to 
the fédéral court shall make and file, a pétition, and shall make and 
file therewith a bond, with good and sufficient surety. The bond, in 
this casé; was not signed by the party, but was signed by another 
person named therein as principal, and -was also signed by a diffèrent 
person named therein as surety. The objection taken to the bond is 
that it was not signed by the party. The language of the statute is 
that the party seeking to remove shall "make and file'" a bond. It 
seems to me we ought to consider the object of the law in requiring 
this bond to be made and filed. It is simply for indemnity to the 
party — as security that there Bhall be entered in the circuit court of 
the United States, on the first day of its then next session, a copy of 
the record, and to pay ail costs that may be awarded by the circuit 
court if that court shall hold that the suit was wrongfully or improp- 
erlyremoved. No objection is taken to the suffîcienoy of the bond, 
or to the responsibility of the principal or the surety. It will be 
observed that the Btatute does not déclare that the party shall sign 
the bond, but only shall make the bond. If the suit were brought by 
or against an infant, and he desired to remove the cause, he would 
not sign the bond, but his next friend or guardian named in the suit. 
It is admitted that in Buch a case as that the infant would not make 
and file the bond, but that the next friend or guardian would be the 
party who would make and file the bond. It seems to me that 
where the bond is presented by the party who seeks the removal, 
although he may not hâve signed it, but it may be signed by others, 
that it may be said he makes and files it, because he présents it for 
the purpose of indemnifying the opposite party, and if it constitutes 
ample indemnity for that purpose, then he makes and file3 the bond, 
although technically he has not signed it. When a case is taken to 
the suprême court of the United States from the circuit court, on 
appeal or writ of error, it has never been supposed necessary that 
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the party, although required to give the seourity, should sign the 
bond; but it bas been considered sufficient provided a proper bond of 
indemnity is given by other persons. I think, therefore, that the 
objection taken to tbe bond is uritehable, and constitutes no suffi- 
cient reason to remand the cause to the state court. 

The other reason seems to me to be Sound, — jiamely, that the ap- 
plication for removal was not made in time. The cause could hâve 
been tried, within the meaning of the statute, before the seventeenth 
day of March, when the pétition and bond for removal were filed in 
the state court. It seems clear that the object of the statute was to 
require reasonable diligence on the part of the applicant for removal, 
and not to allow the case to stand in the state court beyond the first 
term when it could hâve been heard. Now, in this caBe, a gênerai 
demurrer was filed, which stood from April 29, 1882, until January 
29, 1883, when the answer was filed. If, in conséquence of the want 
of diligence on the part of the applicant for removal, the issue is not 
made up, or if, having a right to hâve the cause heard, or set down 
for hearing, he does not ask for it, and therefore it is not heard, it 
would seem reasonable to hold that at another term he should not 
be permitted to apply to the state court for the removal of the cause. 
If, under the statute of this state, he had given notice that the 
answer was filed, and no replication had been filed by plaintiff 
within the four days mentioned in the statute, then he would hâve 
had the right to set the cause down for hearing upon the bill and 
answer. Having failed to do this, it may be said to hâve been the 
fault of the défendant that the case was not heard prior to March 
17th, or that the case was not before that time triable, and therefore 
it would seem that, having waited so long before the application 
for removal was made, it can hardly be said that it was at the term at 
which the cause could be first tried, and before the trial thereof, and 
therefore the case will be remanded to the state court, Kerting v. 
Amer. Oleograph Co. 10 Fed. Eep. 17; Aldrich v. Croueh, Id. 305; 
Murray v. Holden, 2 Fed. Eep. 740; Scott v. Clinton é S. R. Co. 6 
Biss. 529. 

See Aldrioh v. Croueh, 10 Fed. Bep. 305, and note 507; Phœnix Mut. L. 
Ins. Co. v. Walrath, ante, 161. 
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Mtees v. Union Pacific Rt. Uo. 

(Oireuit Court, D. Eansas. February, 1882.) 

1. Removal of Cause— Suit bt or against Cokfobatîon Oeeated bt Act of 

conqkbss. 

A suit by or against a corporation created byan act of congress, is not neces- 
sarily a case which arises under a law of the United States, within the meaning 
of the second section of the act of March 3, 1875, providing for the removal of 
causes f rom the state to the fédéral courts. 

2. Same — Case Arising under Lawb ov United States. 

Congress lias not providedfor the removal of every case fcrought by or against 
a fédérai corporation, upon the sole ground that it is a corporation organized 
under the laws of the United States. 

At Law. On motion to remand". 
Thomas P. Fenlon, for plaintif. 
J. P. Usher and A. L. Williams, for défendant. 
MoGbaby, J. Upon considération of this motion I bave reached 
the following conclusions : 

1. It is not necessary to décide the question so much discussed by 
counsel as to the validity of the agreement of consolidation. I as- 
sume that it is valid, and upon that assumption hold : 

2. That the présent Biiit is not one "arising under the constitution 
or laws of the United States," within the meaning of the second sec- 
tion of the act of congress of March 3, 1875, providing for the removal 
of causes from the state to fédéral courts. 

3. That a suit by or against the Union Pacifie Eailway Company, 
a corporation formed in the manner disclosed in the record, is not 
necessarily a suit arising under the laws of the United States so as 
to be removed on that ground from a state to a fédéral court. 

4. Even assuming that the défendant is a corporation organized 
under the laws of the United States, I am stilî of the opinion that the 
motion to remand should prevail, because I hold that a suit cannot 
be removed from a state to a fédéral court upon the sole ground that 
it is a suit by or against such a corporation. The causes of removal 
prescribed by statute are of two kinds, namely, those respecting the 
character of the parties, and those respecting the subject-matter of 
the suit. Of the former kind are suits in which there is a contro- 
versy between citizens of différent states, or in which the United 
States or an alien shall be a party; of the latter kind are suits ari° 
ing under the constitution or laws of the United States. A corpora- 
tion may remove a cause upon the ground of citizenship, and upon 
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the presumption that the incorporators are citizens of the state under 
whose laws it was organized. A corporation may also remove a suit 
upon the ground that it arises under the constitution or laws of the 
United States. 

In the présent case the removal was sought upon the latter ground, 
and it appears from the record that it is based upon the single alleged 
fact that the défendant is a corporation organized under the laws of 
the United States; from which fact the inference is sought to be 
drawn that the case of the plaintiff being a suit to recover damages 
for personal injuries caused by the defendant's négligence, is a case 
arising under the laws of the United States. To this proposition I 
do not agrée. The inference does not necessarily follow from the fact. 
The removal is sought on account of the character of the subject- 
matter of the suit, not because of the character of the parties. It is 
necessary that the record should show affirmatively that the cause of 
action or défense arises upon the construction of, or upon a claim of 
right arising under, some law of the United States, or of a treaty, or 
of some provision of the constitution of the United States. A suit 
against the défendant corporation is not necessarily a case which 
arises under a law of the Fnited States within the meaning of the re- 
moval acts. The question is not the same as that decided in Osborn 
v. U. S. Bank, 9 Wheat. 738. The question there decided was 
whether congress had power under the constitution to give circuit 
courts jurisdietion in suits against the United States Bank, irrespect- 
ive of the subject-matter of such suits. The affirmative of this ques- 
tion was established. But there is no law of congress authorizing 
the présent défendant to remove a case brought against it into the 
United States circuit court on any other terms than those provided 
for ail other persons and corporations. It is not provided that ail 
suits in the state courts by or against the défendant may be removed. 
If it was so provided, then a question analogous to the one decided in 
Osborn v. Bank, namely, the constitutionality of such an act, might 
arise, and upon the authority of that case it would no doubt be held 
that congress has power under the constitution to treat ail such cases 
as within the judicial power of the United States. The question 
hère, however, is not what congress might do, but what it has done ; 
and I hold that it has not provided for the removal of every case 
brought by or against a fédéral corporation upon the sole ground that 
it is a corporation organized under the laws of the United States. 

I am authorized to say that Mr. Justice Miller concurs in thèse 
conclusions. It follows that the motion to remand must be sus- 
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tained. As the questions arising upon this motion are important, af- 
fecting as they do a class of cases in this and other districts, it is dé- 
sirable, of course, that a détermination of them by the suprême court 
be had without unneeessary delay; and as they relate to the juris- 
diction of the court, it is possible, under the récent rule of the su- 
prême court, to hâve them decided by that tribunal at an early day. 



Bâtes v. New Orléans, B. B. & V. B. Oo. 

{Circuit Court, 2V. D. 2few York. 1883.) 

Removai, of Cause— Nominal Parties— Citizenship. 

Where the real contention is between citizens of différent states, but some 
of the parties défendant, who are sued merely in their représentative charade- 
as trustées, are citizens of the state where the suit is instituted, their citizen- 
ship ought not to be considered on the question of removai. 

Mémorandum of Décision. 

Stanley, Clark ê Smith, for the motion. 

Alexander é Green, John F. Dillon, and William C. Gulliver, op- 
posed. 

Coxe, J". The real contention in this case is between the plaintiff 
and the Louisiana corporations. The défendants McCook and Alexan- 
der, who are citizens of New York, are sued merely in their représent- 
ative character as trustées. Their connection with the controversy 
is collatéral and subsidiary to the main issue. No personal demand 
is made against them or either of them. Their présence on the rec- 
ord may be necessary to effectuate the relief sought by the plaintiff, 
but their citizenship ought not to be considered on the question of re- 
movai. Bacon v. Rives, 106 U. 8. 99; [S. 0. 1 Sup. Ct. Eep. 3;] 
Pond v. Sibley, 19 Blatchf. 189, 196 ; [S. C. 7 Fed. Eep. 129;] Barney 
v. LatJiam, 103 U. S. 205. 

Th^ motion to remand should be denied. 

Se*» Jeford v. Mehaffy, 14 Fed. Eep. 181, and note, 182. 
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Antblope Co. v. Chicago, B. & Q. R. Co. 
[Circuit Court, D. Mebraska. May, 1883.) 

1. JujtisDrcTioN — Consolidation of Railroad Compaotbb— Gitizbnship. 

The Chicago, Burlington & Quincy Railroad Company, created under the 
laws of Illinois, was Consolidated with the Burlington & Missouri River Rail- 
road Company of Iowa, and subsequently entered into articles of consolidation 
with the Burlington & Missouri River Rallroad Company in ÏTebraska, the 
latter being a Nebraska corporation, by a sale and transfer to it of the Ne- 
braska road. Beld, that the Chicago, Burlington & Quincy Railroad Company 
did not, under the Nebraska laws, become a doraestie corporation, but re- 
mained an Illinois corporation for the purposes of the juridiction of thefed- 
eral court. ' -' 

2. Same— Foreign Corporation — Jubisdiotion. 

"Where the state does not assume hy its législation to croate a. corporation, or 
to require a foreign corporation to become domestic, but recognizes the exist- 
ence of such foreign corporation and its right to corne into the state and trans- 
act business therein, such foreign corporation remains a corporation of the 
state under whose laws it was created, and, for the purposes of the jurisdiction 
of the fédéral courts, a citizen of that state. 

Plea to Jurisdiction of Court. 

Mr. Munger, for plaintiff . 

Mr. Marquett, for défendant. 

MoCbary, J. Tins case is before the court on a plea in abate- 
ment, raising the question whether the défendant is a corporation of 
Nebraska. The essential facts are as follows: 

(1) The Chicago, Burlington & Quincy Railroad Company was originally 
created a corporation of the state of Illinois under the laws of that state. 

(2) Afterwards said corporation was Consolidated with the Burlington & 
Missouri River Railroad Company of Iôwa, and thereby became the owner of 
a line of railway extending aeross that state from the Mississippi to the Mis- 
souri river, which bas for a number of years been operated as a part of the 
Chicago, Burlington & Quincy Railroad, and as part of a through line from 
Chicago, Illinois, to the Missouri river. This Consolidated company appears 
to hâve been regarded in the courts of Iowa as an Illinois corporation. 

(3) On the flrst of January, 1880, the said Chicago, Burlington & Quincy 
Railroad Company and the Burlington & Missouri River Railroad/Company 
in Nebraska— the latter being a corporation of Nebraska — entered into articles 
of consolidation. Thèse articles provide — 

"That for the purpose of consolidating the stock, property,. and franchises 
of the parties hereto, and of making of said corporations one joint-stock com- 
pany, which, as the lines of railroad of the respective parties hereto connect at 
the boundary line between the states of Iowa and Nebraska, may be done 
under the laws of said states and the contracts aforesaid. it is agreed as fol- 
lows; that is to say: 
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"Article 1. 

•' Such consolidation should be effected by a sale, assignment, and transfer, 
which is hereby made, of the railroad leasebolds, rights, and rights of action, 
contracts, moneys, stocks, franchises, and ail otlier property of every nature 
and description whatsoever, of the second party to the first party, the Chicago, 
Burlington & Quincy Eailroad Company." 

Tn pursuance of this contract a formai conveyance of ail the property of the 
Burlington & Missouri Eiver Eailroad Company in Nebraska was duly exe- 
cuted to the Chicago, Burlington & Quincy Eailroad Company. 

(4). A statute of Nebraska provides that — 

" Every railroad company shall hâve power to intersect, join, and unité their 
railroads constructed or to be constructed in this State, or in adjoining states 
and territories, at such points on the boundary Une of each or at such other 
point as may be mutually agreed upon by said companies. And such rail- 
roads are authorized to merge and consolidate the stock of the respective 
companies, making one joint-stock company of the railroads thus connected, 
upon such terms as may by them be mutually agreed upon, in accordance 
with the laws of the adjoining state or territory with whose road or roads 
connections are thus formed: provided, that the consent of tbree-fourths of 
ail the stockholders in amount in any road whose stock is proposed to be Con- 
solidated shall be obtained." 

It is admitted that the required assent of stockholders was obtained, 
and the question is whether thèse articles of consolidation, and the 
conveyance by the Nebraska corporation of ail the property and 
franchises to the Chicago, Burlington & Quincy Eailroad Company, 
makes the latter a domestic corporation. The same individualB may 
constitute separate and distinct corporations, either under the same 
or différent naines, in each of several states. It is also true that it 
is compétent for the législature of a state to preseribe the terms and 
conditions upon which foreign corporations shall hâve the right to 
engage in business in the state, and may require ail such to become 
domestic corporations if it see fit to do so. Stout v. Sioux City é 
Pac. R. Co. 3 McCrary, 1; [S. C. 8 Fed. Eep. 794.] But it is clear 
that the législature of Nebraska has not seen fit to require that a 
foreign corporation, which has constructed a railroad to the boundary 
line of the state, shall become a corporation of Nebraska before it 
shall be permitted to consolidate with a Nebraska corporation. The 
statute permitted the two corporations in question "to merge and 
consolidate the stock of the respective companies, making one joint- 
stock company of the railroads thus connected." It seems that the 
purpose was not to provide for a continuance of both corporations, 
and it is scarcely to be presumed that there was any purpose to re- 
quire a dissolution of the Illinois corporation, as that would hâve 
been quite beyond the scope of its powers. How, then, was the con- 
solidation of both companies into one to be accompliBhed ? The an- 
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swer is to be found in the worda of the statute : "upon such terms as 
may by them be mutually agreed upon, in accordance with the laws 
of the adjoining state or territory with whose road or roads connec- 
tions are thus formed." The consolidation herewas bya sale of the 
Nebraska road, with ail its property and franchises, to the Illinois 
corporation, and, if there is to be but one Consolidated Company, the 
intention must hâve been to make the Illinois Company that one. 
Was this unlawf ul ? Clearly not, unless it violated some law either 
of Nebraska, Iowa, or Illinois. The statute of Iowa expressly author- 
izes consolidation by sale. I assume, as nothing appears to the con- 
trary, that no provision of any law of Illinois has been violated. 
There is nothing in the above-quoted statute of Nebraska to prevent 
a consolidation by the sale of a domestic road to a foreign corpora- 
tion which has built a line of raïlroad to the state boûndàry. On 
the contrary, the parties are expressly empowered to fix their own 
terms of consolidation, subject only to the condition that they shall 
not violate any law of the other state or states interested. The true ; 
rule upon this subject is that where the state does not assume,' T)y its 
législation, to croate a corporation, or to require a foreign corpora- 
tion to become domestic, but recognizes the existence of sucb foreign 
corporation, and its right to corne into the State and transact busi- 
ness therein, such foreign corporation remains a corporation of thé 
state under whose laws it was created, and, for purposes of the juris- 
diction of the fédéral courts, a citizen of that state. M., K. ê T. 
Ry. Co. v. T. ê St. L. Ry. Co. 10 Fed. Ebp. 497. 

Within this rule I hold that the défendant is an Illinois corpora- 
tion. The plea to the jurisdiction is accordingly overruled. 



Claybbook and others v. City of Owensbobo and others. 

(Diatriet Court, D. Eentueky. 1883.) 

1. CONSTITUTIOITAIi LV- ACT DlSCRIMmATING BETWEBST "WhITE AND BLACK IN 

Distribution of School Fund is Void. 

An aot of a state législature authorizing a municipal corporation to levy a 
tax for the benefit of public schools within its limits, but directing that the tax 
collected of the white people should be used to sustain public schools for white 
children only, and the tax collected of thé colored people should be used to 
sustain schools for colored children, the effect of such discrimination being to 
give the whites excellent school facilities and a school session annually of nine 
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montli8, and the colorcd, inferior school facilities and a session of three months, 
is contrary to the fourteenth amendment of the United States constitution, and 
void. The colored race is entitled to hâve a f air share of the fund raised by such 
taxation applied to the maintenance of the colored schools. 
2. Injonction from United Status Ooukts against Unconstitutional Si'ate 
Law. 

The fédéral courts hâve jurisdiction to enjoin state offlcers from obeying 
state laws declared unconstitutional. 

Motion for Injunction. 

E. W. Bagby and G. S. Marshall, for complainants. 

Owen de Elite and W. N. Sweeney, for défendants. 

Barr, J. The complainants allège that they are citizens of the 
United States and of the state of Kentucky, of African descent, and 
are résidents of the city of Owensboro, and are being deprived by de- , 
fendants of the equal protection of the law, in that they are discrimi- 
nated against, in the distribution of taxes levied by the city of Owens- 
boro for the public schools of said city, and they ask an injunction 
against "the 1 board of trustées of the Owensboro public schools" 
and its treasurer, restaining them from this alleged discrimination 
in the distribution of thèse taxes, The gênerai assembly of Kentucky 
has, by separate enactments, one in 1871 and the ofcher in 1880, 
authorized the mayor and common council of the city of Owensboro 
to asseas and levy an ad valorem tax, not exceeding thirty (30) cents 
on each one hundred (100) dollars' worth of property, in said city, 
and a poil tax not exceeding two dollars on each résident of said city 
over 21 years of âge. This tax, when collected, was to be applied to 
sustaining the public schools of said city, The taxes collected of the 
white people and on their property are to be used in es^ablishing and 
sustaining public schools for white children only, and the taxes col- 
lected of colored people and on their property to be used in sustain- 
ing public schools for colored children. The city of Owensboro has, 
as required by thèse laws, assessed and levied thèse taxes — an ad 
valorem tax of 30 cents on each $100 worth of property and two dol- 
lars poil tax — separately, and they are being separately applied to the 
white and colored schools, as required by the state statutes. 

The state also authorized the city of Owensboro to issue $30,000 
of its bonds, and apply the proceeds of the : sale' thereof to the 
building bf public school-houses in said city, to be used exclusively 
by white children. This law provides that only white people and 
their property should be taxed to pay thèse bonds and the accruing 
interest thereon. The city of Owensboro has, under authority of this 
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law, issued $30,000 of its bonds, and applied the proceeds thei-eof to 
the building of two common school-hpuses, and now uses thèse school- 
houses for white children exclusively. 

In obédience to the provisions of the state statutes, there are two 
sehool Systems in said city. The public schools for white children 
are managed by a board of white trustées, elected by the white voters 
in said city. The public schools for colbred children, which are en- 
tirely separate, are managed by colored men selected by the common 
council of the city. It appears from the affidavits that there are 
about 500 colored children within the sehool âge and about 800 white 
children within that âge in the city. The taxes assessed for last year 
tipon the white people and their property amounted to about $9,400, 
and those assessed upon the colored people and their property 
amounted to about $770. The practical resuit of this discrimination 
against the colored children in the distribution of the sehool fund 
raised by taxation has been to give the white children two excellent 
school-houses, excellent sehool facilities, 18 teachers, and a sehool ses- 
sion of 9 or 10 months in each year. On the othor hand, the colored 
children hâve only one inferior school-house, three teachers, sehool 
facilities of every kind very inferior to those of the white children, 
and a sehool session of about three months in each year. 

The learned counsel for défendants admits that thèse laws, and the 
action of the authorities under them, hâve and will continue to pro- 
duce inequality in edueational advantages between the white and the 
colored children in Owensboro, but insists (1) that this is a law- 
ful inequality; (2) if it is not a lawful one,. this court has no juris- 
diction. They insist the taxes assessed and levied under thèse laws 
are not for the purpose of sustaining common schools, but thèse acts 
make the white résidents and the colored résidents of Owensboro two 
separate corporations, with power and authority to éstablish public 
schools for the children ôf each race, and that the right to tax is 
merely a mode of assessing the ntembers of the respective corpora- 
tions as stockholders. This is not a correct construction of thèse 
laws. The first section of the act approved 1871 déclares the city of 
Owensboro shall be a school-district, and the fourteenth section pro- 
vides that "ail white children over six years of âge within each ward 
shall hâve equal right of admission to the schools of such ward, and 
no fées or charges for their tuition shall ever be charged in any of 
the schools: And it is expressly provided that only wliite children 
be admitted to said schools. " 
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The twenty-first section requirea that "the commisaioner or com- 
missioners for common schools ahall annually make one estimate of 
the sharea or proportions of the state common-school fund, which 
would be coming or due to the sohool- districts of Owensboro if the 
boundaries of the city were takea as the boundary of such districts, 
and shall annually pay over to the treasurer of the board of trustées 
herein created the f ull amount of such proportion or share, which shall 
be held and used by them as other funds herein provided for." It is 
quite clear that the act of 1871 and the amendments were intended 
to and do provide for local aid to the common schools in Owensboro, 
and with this local aid was given local control, and that it is really a 
part of the common-âchool System of the state, and, as such, getting 
its part of the common-school fund of the state. 

It is equally inaceurate to assert that the white résidents of Owens- 
boro are made in any sensé stockholders in the corporation estab- 
lished by the act of 1871. Ail white résidents of Owensboro, after 
this act became a law, were subject to the assessment of taxes by 
the common council of the city, and this was without regard to their 
willingness or unwillingness to be taxed. This power of taxation did 
not rest upon the will of the tax-payer, but continued at the will of 
the state of Kentucky. The state can tax for the purpose of estab- 
lishing and sustaining common schools, because that ia recognized as 
a governmental purpose and within the legitimate power of the state. 
This power was delegated to the city of Owensboro as a municipal 
corporation, and for convenience a subcorporation called the "Board 
of Trustées of the Owensboro Public Schools" was created, but 
neither the résidents nor the tax-payers in said city are in any légal 
sensé stockholders in this corporation. If, theref ore, the. power of 
the state to prescribe the color or race of the stockholders in a pri- 
vate corporation which it créâtes be conceded, the existence of such 
a power would hâve no application to the case under considération. 
The thirteenth amendaient to the fédéral constitution prohibited 
slayery and involuntary servitude, except for crime, and the fifteenth 
amendment prohibits the United States or any state from discrimi- 
nating between citizens as to the right to vote on account of race, 
color, or previous condition of servitude. It is doubted whether 
.either pf thèse amendmenta hâve any direct bearing upon the ques- 
tion under considération, since the discrimination which is prohibited 
by tue fifteenth. amendment is only as to the right to vote, and edu- 
cational advantages are not indispensable to the enjoyment of free- 
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dom or citizenship, however necessary they may be to the perpetuity 
of free institutions. Thèse amendments, however, indicate the in- 
tention of this nation in regard to those who had been slaves and 
were of the African race, and, when taken with the history of their 
adoption, aid in arriving at a correct construction of the first Bection 
of the fourteenth amendment, which déclares : 

"Ail persons born or naturallzed in the United States and subject to the 
jurisdiction thereof are citizens of the United States and of the state wherein 
they réside. No state shall make or enforce any law which shall abridge the 
privilèges or immunities of citizens of the United States, nor shall any state 
deprive any person of life, liberty, or property without due process of law; 
nor deny to any person within its jurisdiction the equal protection of the 
laws." 

This section gives a citizen of the United States or of a state, and 
even persons who are not citizens, an additional guaranty of the en- 
joyment of their fundamental rights. This guaranty is not against 
individual action or encroachment, but against the state, and its laws 
and its officers. Thèse rights of the citizen are still to be protected 
and enforced, as between man and man, by and through state laws 
and agencies, and not by the United States and its laws. Virginia 
v. Rives, 100 U. S. 313; U. S. V. Harris, 106 U. S. 629; [S; C. 1 
Sup. Ct. Eep. 601;] Le Grand v. U. S. 12 Ped. Eep. 577. 

Heretofore the citizen looked alone to the constitution of his state 
for a guaranty of thèse fundamental rights. That guaranty was then 
liable to be modified, or, indeed, destroyed by the will of an all-pow- 
erfuJ state majority; but now the citizen has the nation's guaranty 
of thèse rights, which are fundamental, and "belong ôf right to citi- 
zens of ail free governments," even against the action of thè largest 
majority in a state. This guaranty has rounded out and perfected 
our government, and will be apriceless héritage to pdsterity long aftèr 
the race in whose behalf it was adopted has ceased to need itses- 
pecial protection. ■ 

Waiving à'11 considération of the question as to the rights of com- 
plainants as citizens of the United States; we proceed to inquire 
whether the act of 1871 and its amendments deny to complainants 
"the equal protection of the laws" within the meaning of this section. 
It may bc argued that the equal protection of the laws does not mean 
the equal benefit of the laws; that protection in this section does not 
mean benefit; and that the inequality hère is only in the benefits 
arising from the laws. Perhaps the bestway to test ; the souhdness 
of this distinction, as appliedto the laws of a state, would be. to im- 
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agine the distinction a good one and see where ît would lead. Thus, 
if protection only means equal taxation, and not the eçjual benefits 
of the taxeB when levied and collected for governmental purposes, the 
state may apply such taxes not only according to color, but also 
according to the nativity of the citizen. Thus taxes levied and col- 
lected for police purposes, for the administration of justice, for the 
enforcement of criminal laws, and, indeed, for any other govern- 
mental purpose, may be distributed by the color line, or, as between 
white people, according to their places of birth, in proportion as taxes 
may be paid by each class. If taxes can be distributed according to 
color or race classification, no good reason is perceived why a divis- 
ion might not be made according to the amount paid by each tax- 
payer, and thus limit the benefits and distribute the protection of the 
laws by a classification based upon the wealth of the tax-payers. 
Such distribution of taxes would entirely ignore the spirit of our re- 
publican institutions, and would not be the equal protection of the 
laws as understood by the people of any of the states of this Union 
at the time of the adoption of this amendment. The equal protec- 
tion of the laws is not possible if the taxes levied and collected for 
governmental purposes are divided upon any such basis. 
' The equal protection of the law^s guarantied by this amendment 
must and can only mean that the laws of the states must be equal in 
their benefit as well as equal in their burdens, and that less would 
not be "the equal protection of the laws." This does not mean abso- 
lute equality in distributing the benefits of taxation. This is imprac- 
ticable ; but it does mean the distribution of the benefits upon some 
fair and equal classification or basis. See Virginia v. Rives, 100 
U. S. 313; Ex parte Virginia, là. 339; Strauder v. West Virginia, Id. 
303; Neal v. Delaware, 103 U. S. 370; Bertonneau v. Directors, etc., 
3Wood, 177; U. S. v. Buntin, 10 Ped. Bep. 730; Cooley, Torts, 289 ; 
Ward v. Flood, 48 Cal. 36; Smith v. Directors Ind. School-dist., etc., 
40 Iowa, 518 ; Roberta v. Boston, 5 Cush. 198 ; State v. McCann, 21 
Ohio St. 198; Cory v. Carter, 48 Ind. 362; AhKow v.Nun-an, 5 Sawy. 
555 ; Parrott's Chinese Case, 6 Sawy. 376. 

The suprême court, in Strauder v. West Virginia, supra, in consid- 
ering this amendment, uses thiB language : 

"It ordains that no state shall deprive any person of life, liberty, or prop- 
erty without due process of law, or deny to any person within its' jurisdiction 
the equal protection of the law. What is this but declaring that the law in 
the states shall be the saine for the black as for the white; that ail persons, 
whether colored or white, shall stand equal before the laws of the states; and 
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in regard to the eolored race, for whose' protection the amendments were pri- 
marily designed, that no discrimination shall be made against them by law 
because o£ their color? The words of the amendaient, it is true, are prohib- 
itory, but they contain a necéssary implication of a positive immunity or 
right most valuable to the eolored race — the right to exemption from un- 
i'riendly législation against them distinctively as eolored, exemption from légal 
discriminations, implying inferiority in civil sôciety, lessening the security of 
their enjoyment of the rights which others enjoy, and discriminations which 
are steps towards reducing them to the condition of a subject race." 

In Ward v. Flood, 48 Cal. 51, the suprême court of that state, in 
discussing this school question, says : 

" The clause of the fourteenth amendaient referred to did not create any 
new or substantive légal right, or add to or enlarge the gênerai classification 
of the rights of persons or things existing in many states under the laws 
thereof. It, however, operated upon them as it found them already estab- 
lished, and it declared in substance -that such as they were in such state, they 
should be held and enjoyed alike by ail persons within its jurisdiction. The 
protection of law is, indeed, inséparable from the assumed existence of a rec- 
ognized légal right, through the vindicatiqn of which the protectiohis to 
operate. To déclare, then, that eadh person within the jurisdiction of the state 
shall enjoy the equal protection of its laws, is necessarily to déclare that the 
measure of légal rights within the state shall be equal and uniforrn, and the 
same for ail persons found therein, açcordlng to the respective conditions 
of each — each child as to ail other chUdren, each adult person as to ail other 
adult persons." 

The act of 1871 and amendments, in so far; as they oohfer thé 
benefit of the taxes raised thereunder exclusively upon white childrén, 
is within the inhibition of the first section of the fourteenth amend- 
aient to the constitution of thé United States, and therefore void. 

In arriving at this conclusion I bave assumed that Kentucky, in 
«stablishing and maintaining a eommon-school system, : is exercising 
a governmental function, and that this school System is not a public 
charity which can be given to' some and withheld from others, but 
that the state of Kentucky, having a right to tàx for this purpose be- 
cause, and only because, it is for a governmental purpose, must give 
to ail of its people the equal benefit and protection of thèse laws, as 
well as others. The judiciary act of March, 1875, gives the United 
States courts jurisdiction concurrently with the state courts of ail 
suits of a civil nature, at common law or equity, when the'matter in 
dispute exceeds $500, and arises under the constitution or laws of the 
United States. See, also^ section 629, subs. 16, Rev. St. 

AsthiscaBé involves a controversy. exceeding $500 in value, and 
arises under .the constitution of; the United States, this court <has 
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jurisdictîon, if the suit has been properly brought in equity. The 
complainants complain of an illégal discrimination against them and 
others of their race, in virtue and under the authority of an uncon- 
stitutional act of the gênerai assembly of Kentucky.. They do not 
seek admission for themselves and others of their race into the 
schools established for white children exclusively. The trustées of 
the schools provided for colored children residing in Owensboro can- 
not sue for the share of the colored children in this fund, because the 
state of Kentucky has given them no such authority. It may be 
said that each colored child of a school âge in the city of Owens- 
boro may sue at law for his or her share of this fund, but this is not 
true, as they hâve no undivided share. If I am correct in my con- 
clusion, ail that colored children in Owensboro are entitled to is the 
equal protection of the laws, in that a fair share of this fund be ap- 
plied toward the maintenance of the common schools especially 
provided for colored children. In this vièw the only remedy is in 
equity. 

The fédéral courts are prohibited from enjoining any proceeding 
in a state court, (section 720, Rev. St.,) but there is no other légis- 
lative prohibition against the issuing of the writ of injunction. Cir- 
cuit and district courts of the United States are expressly given 
power to issue ail writs which may be necessary for the exercise of their 
respective jurisdiction, andagreeable to usages and prineiples of law. 
Section 716, Eev. St. 

This court should always be most careful in exercising its jurisdic- 
tion, if thereby it interfères with the action of those claiming to act 
under the authority of a state law. But if the jurisdiction be un- 
doubted, and justice and the rights of parties demand such an exer- 
cise, it must be done in obédience to the suprême law. 

United States courts hâve heretofore enjoined state offieers from 
obeying state laws which were declared to be unconstitutional. Thus, 
in Osborn v. Bank of U. S. 9 Wheat. 738, the suprême court approved 
of an order of injunction against state offieers acting under a state 
statute which was declared to be unconstitutional. In Davis v. Gray, 
16 "Wall. 205, the same court sustained an injunction suit against the 
governor and land commissioner of Texas. In Board of Liquidation 
v. McComb, 92 U. S. 532, the board of liquidation was enjoined from 
funding certain bonds into the kind held by complainants, because it 
was injurious to his interest and in violation of a contract which the 
state of Louisiana had made with certain of her bondholders. See, 
aiso, U.S. v. Lee, 106 U. S. 196; [S. C. 1 Sup. Ct. Eep. 240;] 



BEACH V. M0SSR0VE. 305 

Hancoclc v. Walsh, 3 Wood, 351; Bertonneau v. Board of Dlreetors 
City Schools, Id. 177; Evansville Nat. Bank v. Britton, 8 Fed. Rep. 
867. 

The complainant may hâve an injunction until further order of the 
court. 



Beaoh and otbers v. Mosgrove and others. 
(Oireuit Court, D. Nebraska. May, 1883.) 

1. Suit to Uancel Mobtgage— Iïot,ders of Notes Necessaby Parties. 

Where a suit is brought to cancel a mortgage on the ground that the mort- 
gage debt has been paid, and such debt is represented by negotîable notes made 
payable jointly to certain parties, ail the holders of such notes, whether named 
in Che granting clause of the mortgage or not, are necessary parties to the suit, 
and a decree is void for want of jurisdiction as to a payée of such notes who 
is not made a party to the bill. 

2. Same — Service by Publication— Decree. 

In such an action, where service is made by publication as provided by the 
act of March 3, 1875, $ 8, and there is no appearance on the part of the de- 
fendants, and the notes are not within the district, a decree canceling the mort- 
gage is void as to the notes for want of jurisdiction, and as to the mortgage is 
erroneous, because rendered without proof ; as, in cases where the service is by 
publication only, a failure to deny the allégations of the bill is not a sufflcien; 
admission of those allégations to authorize a decree in accoidance therewith. 
3 Same — Bii/l of Revib-w— Time Allowed fou Filing. 

Where a decree has been entered against absent défendants on service by 
publication, such decree is not final until the expiration of one year, and the 
time within which a bill of review for errors apparent on the face of the record 
may be flled by such défendants should be computed from the time when the 
decree becomes final. 

On Démarrer to Bill of Review. 

This is a bill filed to review and modify the decree rendered by this 
court in the case of Cornelia 0. Harrington v. John B. Finley et al. 

The original bill was brought for the double purpose of removing 
from the title to certain lands a cloud thereon caused by certain tax 
deeds, and of canceling a certain mortgage thereon alleged to hâve 
been paid in full. The présent complainants were interested in the 
mortgage. Their true names are William M. Beach, John N. Beach, 
and James T. Black. Among the défendants in the original suit are 
found the names of James T. Black, W. M. Black, and John T. 
Beach, but not that of W. M. Beach or John N. Beach. The mort- 
gage appears to hâve been executed to James T. Black, but to secure 
v.l6,no.3— 20 
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three note3 payable to thèse complainants jointly. There was serv- 
ice by publication under the law of the state. While the cause was 
pending in thë state court, and prior to its removal, thèse com- 
plainants did not appear. No proof was adduced to show payment 
of the mortgage debt. The decree was by default as to thèse com- 
plainants, and directed that the mortgage be canceled. Thèse facts 
appear upon the face of the record, and are alleged in the bill of re- 
view, which allèges, in addition, that the mortgage debt has never 
been paid, and prays that the original decree be set aside as to them 
as erroneous. Eespondents demur to the bill of review. 

E. F. Warren, for demurrer. 

S. H. Calhoun, contra. 

McCrary, J. My conclusions are as followa : 

1. The original bill was ûled for the purpose, in part, of proouring 
a decree for the cancellation of a certain mortgage securing the pay- 
aient of three promissory notes, which were payable jointly to the 
complainants herein, ineluding William M. Beach, who was not made 
a party to the bill. As to him clearly the decree is void for want of 
jurisdiction. Althoûgh he was not named as a grantee in the mort- 
gage, he was named as a payée of the notes secured thereby; and it 
is very clear that, in a suit brought to cancel a mortgage upon the 
ground that the mortgage debt is paid, ail the holders of such debt, 
so far a't least as they can be found, are necessary parties. If the 
debt is divided into parts and negotiable notes executed to différent 
persons therefor, it is apparent that the holder of each note, whether 
named in the granting clause or not, is in equity a part owner of the 
mortgage, and entitléd to foreclose. If such notes be transferred 
from hand to hand, it is well settled that the mortgage security goes 
with them. The mortgage is a mère incident to the notes. Beyond 
ail doubt, then, William M. Beach was entitléd to a hearing before 
any valid decree could be rendered declaring his note paid and his 
mortgage lien discharged; and the decree as to him is a nullity, upon 
the ground that' the court had no jurisdiction over either his person 
or hi3 property, and without considering any other ground. 

2. As to the other complainants who were made défendants to the 
original bill a différent question arises, They were served by publi- 
cation only, under the law of the, state, while the original cause was 
pending in the state court, and they made no appearance. A ques- 
tion has been suggestéd as to whether we are to give to this service by 
publication the same force and effect that it would hâve had if the 
case had not been removed to this court, but had gone to decree in 
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the state court; but in the view I hâve taken of the case this ques- 
tion is not important- I assume that the force and effect of the 
final decree, and ail questions as to its validity, based upon the fact 
that the défendants and their property were beyond the jurisdiction, 
must be determined by the provisions of the fédéral statutes. The 
governing statute in such cases is the eighth section of the act of 
eongress of March 3, 1875, which provides for service by publication 
upon absent défendants' in suits "to enforce any légal or équitable 
lien upon, or claim to, or to remove any incumbrance or lien or 
cloud upon the title to, real or personal property within the district 
where such suit is brought." The effect of an adjudication based 
upon such service is thus limited and defined, "but said adjudication 
shall, as regards said absent défendant or défendants without ap- 
pearance, affect only the property which shall hâve .been the subject 
of the suit, and under the jurisdiction of the court therein •within 
such district." 1 The original bill averred that the notes secured by 
the mortgage had ail been paid in full, and therefore prayed a de- 
cree to cancel the mortgage. What was the property whioh consti- 
tuted the : subject-matter of the suit? Was it the land upon which 
the mortgage rested, or the notes held by thèse complainants ? It 
is a question of some nicety wbether the complainants.' property was 
not in the notes. That they had a property in the notes, which was 
the subject-matter of the suit, is quite clear, for the effect of the de- 
cree is to cancel the notes as well as the mortgage. The notes were 
not within the district, and as to them the decree is void for want of 
jurisdiction. As to both notes and mortgage.it is clearly erroneous, 
becausé it was rendered without proof, upon service by publication 
only, and without an appearanoe. The only évidence was the allé- 
gations of the bill. The better rule is, especially in cases where the 
service is by publication, that a failure to deny the allégations of the 
bill is not a sufficient admission of those allégations to authorize a. 
decree in accordânce therewith. Rogers v. Marshall, 3 McCrary, 76, 
[S. G. 13 Fed. Eep. 64,] and cases cited. 

3. The decree, in so far as it relates to the right of tb,e présent com- 
plainants, being at least erroneous beoause of facts apparent upon 
the face of the record, it is clear that it must be set aside, so far as 
those rights are concerned, unless it bas been Sied too late,. The gên- 
erai rule is that a bill of review for errors apparent upon the face of 
the record must be filed within the time allowed for taking an appeal, 
which, in a case like this, would be two years. Applying that rule 
strictly, it would appear that the présent bill was filed four days after 
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the expiration of the time. But the rule is not so inflexible as to bar 
relief in the présent case. Hère service was made by publication. 
The respondents did not appear. They had under the statute above 
cited one year after final decree in which to enter their appearance 
and hâve the decree set aside, with leave to them to défend. I am 
not prepared to hold that it is the duty of a court of equity to ap- 
ply the two-years' limitation with exactness to such a case. The de- 
cree was not final as to the absent défendants until the expiration of 
one year after it was entered. They were joint payées of the notes, 
and one of them was not made a party. As to him the decree was not 
only erroneous, but absolutely void. As to the otherB, I think, upon 
sound équitable principles, they were entitled to two years from the 
time when the decree became final as against them in which to file 
their Mil of review. They are within this rule, as the decree did not 
become final as against them until the expiration of one year from 
the date of its rendition. If within that period they had taken an 
appeal, they w'ould in ail probability hâve been told by the suprême 
court that it was their duty to apply to the court below for leave to 
corne in and défend. I suppose it to be well settled, upon principle 
and authority, that so long as a party ha9 a right to apply for the 
correction of errors to a court of original jurisdiction, he cannot in- 
voke the powers of an appellate tribunal for that purpose. It follows, 
in any view of this case, the bill of review is filed in due time. The 
demurrer must be overruled. 

The f acts to which I hâve referred as controlling in the détermina- 
tion of this question ail appear upon the face of the record, and I sup- 
pose there will be no disposition to controvert them. If there is. not, 
the order will be that so much of the original decree as finds that the 
mortgage of thèse complainants hasbeen paid in full, and directs that 
the same becanceled, be set aside, and that thèse complainants hâve 
leave to appear in that case andimake àny défense as to their rights un- 
d^r the mortgage that they might hâve made had ifcbey appeared and 
been heard in the original suit. The question whether the : respondent 
Phœbe Eebecea Elizabeth Etvinà Linton, the purchaser at the mar- 
shal's sale, is an innocent purchaser without notice for value, and 
entitled as suoh to protection against any claim of thèse complain- 
ants, will be reserved for détermination at the final hearing. 
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Mutual Union Tel. Co. ». City op Chicago and another. 
(Circuit Court, If. D. Illinois. March, 1883.) 

1. MUNICIPAL CORFOBATION — AUTHOBITY OF MaYOK OF ClTT— REMOVING Teï^K- 

guaph Wires — Ordinance Limiting TiME— InJUNCTION. 

Where a telegraph company erects pôles and strings wires within a city under 
anthority of an ordinauce of the city council which provides that sucji au- 
thority or privilège shall expire on and after a certain day natned therein, the 
mayor of such city has no right of his own motion, and without any express 
direction from the city council, and without notice to the company, to eut and 
remove the wires after the expiration of the time limited in the ordinance, and 
hc will be liable as a trespassorforso doing; but notwithstanding that fact,an 
injunction will not be granted to restrain the city authorities from interfering 
with the company in replacing the wires, because this would enable it to do 
what it has no légal right to do under the ordinance. 

2. Same— City Authority to Regulate Telegraph Privilèges. 

Notwithstanding telegraph lines are- instruments of commerce, a city nas the 
right to détermine how, in what manner, and upon what condition a telegraph 
company shall enter the city and pass thrpugh ît for the purpose of communi- 
cation, or allowing the citizens of the country to communicate by telegraph 
one with another. 

In Equifcy. 

Jjipnan Trumbuli, tor plaintif}. 

Julius Grinnell, for défendant. 

Drummond, J. The plaintif! is a corporation of the state of- New 
York, and being desirous of establishing a telegraph Une in Chicago, 
made application to the city council for permission to establish such 
line, and on December 29, 1881, an ordinance was passed for that 
purpose, giving the company the right to eréct pôles and to place 
wires upon them for telegraph purposea in the manner therein de- 
scribed. But the sixth section of the ordinance declared "that the 
Une of telegraph pôles erectod, and the wires strung under the 
provisions of this ordinance, shall be of a temporary character only, 
and for thé purpose of enabling the said Mutual Union Telegraph 
Company to do business while it is peufecting a System of under- 
ground télegraphB; and due diligence shall beused topèrfect and put 
in opération said system on or before the first day of March, A. D. 
1883, and ail the rightsand privilèges granted under this ordinance shall 
terminale on the first day of March, 1888, and constructions thereun- 
der be removèd atthe expense and costs of said company, its success- 
ors or assigns." The ordinance further provided that before the 
company should hâve the right to "erect the said temporary line of 
pôles ar/d string wires," it should exécute to the city a bond with 
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proper sureties to be approved by the mayor, in the pénal sum of 
$25,000, the condition of which bond was prescribed by the ordinance ; 
and accordingly a bond with sufficient sureties was in January, 1882, 
executed to the city with the condition prescribed. The condition 
required "that the eompany should pay ail the damages caused to 
the city, or to any person or property by the érection of the line or 
the renioval thereof, and that the eompany should at ail times save 
and keep the city harmless from ail damages, loss, or expense caused 
by the érection of the pôles and the placing of the wires thereon, by 
the maintenance of the same and the removal thereof, and that the 
eompany should take down and remove the pôles and wires at the 
time designated in the ordinance, or sooner if ordered and directed 
by the mayor, and should pay or cause to be paid ail expense, cost, 
or damage that the city might be put to or sustain in removing or 
taking down the pôles or wires in case the eompany should fail or 
neglect to remove them at the time designated, or upon tbe order and 
direction of the mayor. A further condition was that the eompany 
should at ail times comply with the ordinance and with the provis- 
ions thereof, and with the direction or orders of the mayor or com- 
missioner of public works in regard to the érection, maintenance, or 
removal of the same. The défendant Harrison who is the mayor of 
the city, assuming that he had the right under the ordinance after 
th« first day of March to eut and remove the wires from the tele- 
graph pôles used by the plaintif, directed it to be done, and they 
were accordingly severed and the eompany prevented from using 
them for télégraphie purposes. After this had been done, the eom- 
pany on the fifth of March filed a bill in this court alleging the de- 
struction of the wires by the défendant, and declaring that it had, in 
good faith, made experiments to perfect a system of underground tel- 
egraphing before the first day of March, and expended large sums for 
that purpose, which had not been successfully accomplished, and that 
it could not, therefore, transmit télégraphie dispatches otherwise than 
upon the wires placed upon the pôles before that time used by the 
eompany. The bill prays that the défendants may be restrained 
from further cutting, interrupting> or removing any of the wires or 
pôles of the plaintiff , and from interfering with the plaintiff in recon- 
necting, maintaining, repairing, and operating the same; or that the 
défendants may be restrained from doing any of the acts complained 
of until such time as by the exercise of due diligence a practical 
method of underground telegraphy could be devised and put in opér- 
ation. 
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lt appears that t!je défendants hâve not done anytbing to the pôles or 
wires of the plaintiff sinee the bill wasfiled, of which any complaint is 
now made. No notice was given to the plaintiff, before the acts done 
by the défendant, which requested the removal of the pôles or wires, 
nor was any notice given of the intentions of the mayor. He seems 
to hâve acted of his own motion, and without any express direction 
from the city council. It should also be stated that there, is an allé- 
gation in the bill that in Jane, 1881, the plaintiff, by an arrange- 
ment with the Chicago & Milwaukee Telegraph Company, obtained the 
right to string and maintain upon the pôles of that company télé- 
graphie wire3, but there is no statetnent in the bill of the authority 
under which that company had erected pôles or placed télégraphie 
wires upon them. There is a statetnent that the plaintiff has ac- 
cepted the provisions of the act of oongresa of July 24, 1866, but the 
date of the acceptance is not mentioned. When the motion for an 
injunction was argaed, a day or two since, the court intimated that 
the mayor had not the right to eut and remove the wires in the man- 
ner stated, and without notice to the plaintiff, and also expressed a 
doubt whether the acts complained of being past, it could, under the 
facts of the case, by way of injunction, enable tb.0- plaintiff to replace 
the wires for the purpose of resuming télégraphie opérations in the 
city. The counsel of the partiôB, since the argument, hâve furnished 
briefs and also cited authorities upon thèse two points, the principal 
one being whether the plaintiff oan be permitted to put itself in the 
position it was before the acts complained of were performed by the 
mayor. What may be said by the court must be understôod as lim- 
ited to .the rights of the parties under the ordinance already ref errer 
to and their acts eonneeted therewith. If the plaintiff has other 
rights by contract with other télégraphie companies, they must stand 
upon the authority of those companies to confer such rights. 

On further considération, I am not disposed to change; the opinion 
heretofore expressed as to the right of the mayor to eut and remove 
the telegraph wires. The right existed either by virtue of his author- , 
ity as executive officer of the city, or by virtue of the ordinance. ,-ïhe; 
rights of the plaintiff exist only under the ordinance, but it is thought 
that the mayor derived authority in some way from tbe bond exesuted 
by the plaintiff. The terms of the ordinance as to the plaintiff's 
rights and those of the condition of the bond are not in entire harmony, 
and, although in the latter, poweris apparently given to the mayor 
to terminate the contract before the firstof March, yet there can be 
no doubfc that on a non-compliance with that condition the only effect 
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of it would be the right, perhaps, to brïng a suit upon the bond. It 
did not clothe the mayor with authority of his own motion to destroy 
the property of the plaintiff. Because a contract of lease is termi- 
nated by efflux of time the lessor has no right to dispossess the lessee 
by violence and destroy his property. If, by the terms of the ordi- 
nance authority had been expressly given to the city to remove the 
pôles and wires of the plaintiff after the first of March, that might 
hâve operated by way of estoppel upon the telegraph company. But 
no such power is contained in the ordinance, nor iB it fairly to be 
inferred from the condition of the bond, nor did the power exist by 
virtue of the officiai position of the mayor. The fact that there was 
an ordinance in force to prevent the construction of more télégraphie 
Unes does not change the prineiple. The mayor can only exécute the 
law when properly authorized. He eannot expound the contracts 
made by the city, claim they hâve been vioîated, and by his own act 
and will, and without the authority of a court of law or equity, enforce 
the penalty of their supposed violation. The wires had been placed 
on the telegraph pôles by contract with or license from the city; they 
were, therefore, there in pureuance of law. It was not as if telegraph 
pôles had been erected and wires attached, in violation of law, and 
therefore it was not like the case of the wooden house constructed 
within the limita of the city, which the suprême court of this statc 
held could be removed of their own will by the city authorities. King 
v. Davenport, 98 111. 305. 

It is admitted that nothing has been done by the défendants, nor, 
perhaps, even threatened, since the bill was filed. If there were, 
there can be no doubt that the court would hâve the power to put a 
stop to any such action. 

But the next question to be considered is whether, if the plaintiff 
should proceed to replace the wires, or désire so to do, the court shail 
restrain the défendants from interférence with such action by the plain- 
tiff. That would be in the nature of affirmative relief by mère opéra- 
tion of the writ of injunction ; and in this case the only effect of it would 
be to enable the plaintiff to do an act after the authority under which 
it is to be performed no longer exists. For, as has been already 
stated, the true construction of the ordinance seems to imply that 
whatever the resuit of the experiment for underground telegraphy 
may hâve been, the rights of the plaintiff, under the ordinance, ter- 
minated on the first day of March. What might be the effect of the 
- termination of the contract upon the property of the plaintiff was an 
after matter, to be determined, in case of controversy, by some com- 
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pètent tribunal. In this respect this is not like the cases cited by 
the plaintifE's counsel. 

It is insisted by him that several cases hâve been decided which 
sustain the principle contended for, viz., that it is the duty of the 
court, in this case, to prevent the défendants from interfering with 
the plaintiff in replacing the wires which hâve been eut. The Atlan- 
tic ê Pac. Tel. Co. v. Union Pac. Ry. Co. 1 McCrary, 54-1, [S. C. 1 Fed. 
Eep. 745,] cited in support of this doctrine, states in the head-note 
that, although a contract by a corporation may hâve been ultra vires, 
yet a court of equity will restrain' a party from recovering possession 
of property which has passed under the contract, except by due pro- 
cess of law, and by fche return of the considération paid, and the case 
sustains that statement. The opinion of the court states the prayer 
of the bill, a part of which was that the défendant should be restrained 
from preventing the plaintiff from reconnecting the wires so as to re- 
store them to their original condition before the same were severed, 
and it says a preliminary injunction was granted upon the bill, to 
what extent and in wbat particulars does not appear. The court, in 
the conclusion of the case, stated that the injunction granted would 
be so far modified as to make it clear that the railroad company, a 
party to the contract, was at liberty to institute légal proceedings to 
cancel and set aside the contract upon the return of the considéra- 
tion, and to settle upon the principles of equity the accounts between 
the parties. 

In Western Union Tel. Co. v. St. Joseph êW. Ry. Co. 1 McCrary, 
565, [S. C. 3 Fed. Eep. 430,] the prayer of the bill was, among 
other thingB, for the saine relief as in the case just «ited, and the 
court conchides its opinion" by saying that the défendants would be 
enjoined from attempting to eject the plaintiff or to seize the prop- 
erty. 

In the case of American Union Tel. Co. v. Union Pac. Ry. 1 Mc- 
Crary, 188; where the court admitted that one of the companies had 
the right to rescind the contract, it declared that it did not justify 
the taking possession, except by lawful means, and the court con- 
cluded its opinion by saying that the injunction granted would be 
so far modified as to make it clear that the railroad company was at 
liberty to institute légal proceedings, the same as in the case of At- 
lantic é Pac. Tel. Co. already referred to. 

In the case of Cole Silver Min. Co. v. Virginia é Gold Hill Water 
Co. 1 Sawy. 470, where an unlawful act was done by the défendants 
in relation to water-power, the court held that the injunction would 
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issue, aItllougb.it should be necessary for the défendants to fill up or 
build a water-tight barrier across the tunnel to accomplish the end 
sought; that ia to say, what the défendants had done was in viola- 
tion of the rights of the plaintif!, as the court thought, and it must 
cease violating the rights of the plaintiff, although it might require 
time, labor, and the ôxpenditure of money to accomplish that pur- 
pose. 

In the case of Western Union Tel. Oo. v. Kansas de Pae. Ry. Co.,* 
decided by the district judge of Colorado, there is a statement by the 
court that the parties must be restored to the possession in which 
they were before the wrongful acts done by the def ender, and for that 
purpose the court say s: "Thè injunction will be allowed." It was, 
in f act, according to the view of the court, because the property was 
owned by the parties to the contract jointly, and the défendant had 
wrested the possession from its associate without warrant or author- 
ity of law.' 

I do not see in any of thèse cases, other than in that last cited, a 
distinct statement that the court would issue an injunction for the 
purpose of preventing the défendant from interfering with the plain- 
tiff in the replacing of the wires eut, although the fact may hâve 
been that the injunction was issued. But, suppose that to be so, I 
do not think that any bf thèse cases are like that before this court. 
The ground upon which the injunction issued in those cases, if it did 
issue, was because there were certain rights existing on the part of 
the plaintiff,- independent of what grew out of the wrongful act, al- 
though the adjudication of those rights in one sensé might be made 
because of thè wrongful act done. Now, in this case there is nothing 
of the sort. What is the obligation of the city to the complainant in 
this case ? The rights of the plaintiff hâve terminated by the efflux 
of time, as the court has already decided. There is no right and no 
obligation, — no right on the part of the plaintiff, and no obligation on 
the part of the défendants, — except what springs from the acts done 
by the mayor in the cutting of the wires, which, according to the 
view of the court, was technically a trespass for which he would be 
responsîble. There has no considération been paid by the plaintiff 
to the city, as in the cases cited. It was merely a license on the 
part of the city to the plaintiff temporarily to erect pôles and string 
wires for télégraphie purposes. 

Then, again, this is a case between an ordinary corporation on one 
side, and a municipal public corporation on the other. A great city,. 
which, notwithstanding telegraph Unes may be an instrument <n'i<wa 

•4Fed.Rep. 284. 
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merce, has the right, as I believe, to détermine how, in what man- 
ner, and upon what condition a telegraph company shall enter the 
city and pass through it for the purpose of allowing the citizens 
of the country to communicate by telegraph, one with another. A 
railroad is a great instrument of commerce, and yet there can be 
no doubt that the city of Chicago has the right to prescribe the 
terms upon which a railroad shall come into and pass through the 
city, how cars shall be run, with what degree of speed, etc. Thèse 
are ail matters subject to the control of the city. Even were it true 
that this were a telegraph company clothed with ail the rights given 
by the act of congress, the power of the city would, probably, still 
exist the same as with a railroad company or an ordinary telegraph 
company not acting under the authority of congress to regulate and 
control it. 

While I hâve stated that the act of the mayor was unauthorized, I 
do not wish to be understood as declaring thaï if proper nonce had 
been given to the telegraph company, after the first of March, to re- 
move its wires, and to cease to act under the ordinance, and it did 
not comply with the terms of the ordinance or the conditions named 
in the bond, and the mayor had been authorized by the city council 
to act as he has done. that would hâve certainly been an unlawful 
aot. 

I can hâve no doubt that it is entirely compétent for the city 
authorities, unless they are bound by some absolute contract permit- 
ting the pôles and wires to stand as they are, to hâve them removed 
and put an end to such unsightly obstructions as thèse pôles and 
wires are now in our streets. There must be a power, I think, some- 
where, to cause them to be removed, and to regulate and control the 
manner in which telegraph lines shall enter or pass through the city. 

I can see no object in the court issuing an injuoction to prevent 
the city authorities from interfering with the plaintiff in replacing 
the wires, because, as I hâve said, it would enable them to do what I 
think they hâve no right to do under the ordinance. But, while I 
say this, I cannot lose sight of some portions of the évidence in this 
case. For example, by the ordinance itself, the city has a right to 
string fire-alarm wires upon the pôles erected by the plaintiff, and 
to use them for that purpose, and so uses them notwithstanding the 
mayor has removed the wires of the plaintiff from the pôles. Now 
why, so long as thèse pôles stand and are used for this purpose, the 
plaintiff cannot be permitted also to string its wires upon thèse pôles, 
is somefching I cannot comprehend. It seems to be an unfaix dis- 
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crimination against the plaintiff in the opération of its telegraph 
lines. Other telegraph companies are using similar pôles, and with 
wires strung upon them, and I do not see why, until the city 
adopta sonae decided policy in relation to pôles and wires, which are 
now existing in our streets, the plaintiff cannot be permitted to use 
thèse pôles as long as they stand for other purposes. If they stand 
for fire-alarms, why cannot they stand for the purpose of communi- 
cating by telegraph between différent persons in and out of the city ? 
I would say in conclusion that I agrée if there has anything been 
done which constitutes an irréparable wrong to the plaintiff, which 
can only be protected by a bill in equity, then the court might feel 
inclined to issue an injunction; but ail that has been done, accord- 
ing to the viewof the court* is an act of trespass; that has been done 
improperly, illegally, as I think, which could be done lawfully, The 
court has stated that it only décides as to the rights of the plaintiff 
under the ordinance, and the action connected therewith. It is al- 
leged in the bill, as I hâve already said, that wires hâve been put up 
by the plaintiff upon the pôles of the Chicago & Milwaukee Telegraph 
Company. If there were proper allégations in the bill in relation to 
the rights of the Chicago & Milwaukee Telegraph Company in the city, 
then I think the principles which I hâve stated would not'apply, be- 
cause I am not prepared to say but that if the Chicago & Milwaukee 
Company has the right to erect its pôles and to place wires upon 
them, that it could not give that permission to the plaintiff; but 
there are no allégations in the bill upon the subject, except the fact 
is shown that the pôles are erected. How, or why, or under what 
authority, does not appear. 



Goodbar and others v. Cary and otners. 

{District Court, N. D. Mississippi. December Term, 1882.) 

1. Partnership— Paymehts . of Debts of Membeks et Firm— Deed Voro as 
to Créditons. 

Where one loans money to the individual members of a firm, taking their in- 
dividual notes therefor, a conveyance of land owned by the firm in part pay- 
aient of such notes is an appropriation of partnership property to the payment 
of the debts of its member? ; and if, at the time of such conveyance, the firm is 
insolvent, it is fraudulent as to existing creditors, although valid as between the 
the parties thereto, and will be set aside at the suit of a créditer who has ob- 
tiuucd a judgmcnt against such firm. 
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2. Same— Insolvency of Pirm. 

80 long as a flrm is solvent, ail its members assenting, the individual debts of 
the parties raay be paid out of the firm assets ; but if the firm is insolvent at the 
time a transfer of the flrm property to make such payraent is made, it is f raud- 
ulent and void as to existing creditors of the firm. 

In Equity. 

Taylor é Barr, for complainants. 

May es é Hall, for défendants. 

Hill, J. The questions for décision in this cause arise upon 
bill, answers, exhibits, and agreed state of facts, andfrom which the 
following facts appear : 

Cary & Eichardson were merchants doing business at Courtland, in this 
state. Défendant E. Eichardson loaned to Cary, in 1874, the sum of $2,000, for 
which Cary gave his two notes for $1,000 each, — one payable in one and the 
other in twoyears, with 10 per cent, interest from date; and also on the seventh 
of February, 1875, said E. Richardson loaned to défendant E. P. Eichardson the 
sum of $4,771.24, and took a note therefor payable one day after date, with 10 
per cent, interest from date. Thèse notes remained due and unpaid on thé 
seventh day of January, 1881. 

The firm of Cary & Eichardson at that time wereembarrassed and involved, 
and largely indebted to the firm of Eichardson & May, of which said E. Eich- 
ardson was and isa member — the amountof said indebtedness being the sum 
of $14,239.22; and being at the same time indebted to other creditors, as shown 
by their schedule, to the amount of $13,884, on the same day and about the 
same time executed, first a deed of conveyance to the real estate described in 
their deed to E. Eichardson, at the estimated priée of $2,500, in part payment 
of the notes mentioned above, and soon after a trust deed conveyingall their 
remaining property and choses in action to a trustée, in which they admit their 
inability to pay their debts in t'ull, and provided for the f ull payment of the 
debt due Eichardson & May, and the remainder to their other creditors, pro 
rata; the two conveyances being made near the same time, and E. Rich- 
ardson being interested in the trust deed, though the deed for the land was 
in point of time executed first, yet with a knowledge of the insolvency of the 
flrm, and of the intended trust deed and its provisions. The money borrowed 
from E. Richardson was borrowed for the purpose of being used by the firm, 
and it was known to said Richardson that ail the means which the mem- 
bers of the firm owned was employed in the firm, and said Richardson looked to 
the interest which his said debtors respectively had in the firm property and 
assets for payment. 

The fraud charged in the bill is denied by the answer, and there 
i8 no proof to sustain the allégations of fraud, outside of what appears 
upon the face of the pleadings, exhibits, and agreed facts, as stated 
above. 

The complainants hâve obtained judgment upon their debt, and 
hâve had a return of tiulla bona, and file this bill to set aside the con^ 
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veyance to the lands as above described, on the allégation that the 
title so conveyed, though good and binding between the parties them- 
selves, is fraudulent and void as to them. Among other allégations 
of fraud, and that now relied upon, is that the debts due E. Eichard- 
son, the grantee, were individual obligations, and that due to com- 
plainants is a debt due by the firm, and that the lands conveyed be- 
longed to the firm and are primarily liable for the firm's debts. That 
the real estate was firm property before this con veyance is admitted. 
The question is, was the conveyance of the land described in the bail, 
under the circumstances, a fraud upon the rights of complainants 
and the other creditors holding firm debts against Cary & Eichard- 
son ? It is insisted for défendants that the money loaned to each of 
the members of the firm was understood at the time as intended to 
become a part of the capital of the firm, and that the loan of part 
to one and part to the other was to enable them to equalize their 
capital stock, and that, as they had no individual property, E. Eich- 
ardson looked to the property and business of the firm for payment, 
and that he has an équitable claim on the firm and its assets, and 
that the payment to him by the conveyance of the land was in good 
faith and free from fraud, and vested in the grantee a valid title. 

If it were true that the money had been loaned to the firm, and that 
the individual notes of the members of the firm, each for a portion as 
a security for the payment of the firm liability, then it would hâve 
remained a firm' liability, and this conveyance, being free from fraud, 
would bave conveyed a good title. The fact that it was understood 
between the parties that the money af ter the loan was made was to 
be used in the firm business, could not of itself, according to the weight 
of authority, at least, create a liability upon the firm, nor could the 
fact that E. Eichardson knew that the partnership had no individual 
means, and that if repayment was made it would be out of the interest 
which the makers of the respective notes had in the business and 
property of the firm, hâve the effect to bind the firm ; and this is ail 
that appears from the answers of the défendant, relied upon to cre- 
ate any equity in favor of E. Eichardson upon the firm property and 
assets. He had the right to obtain judgment against the maker of 
the note, his individual debtor, and hâve his exécution levied upon 
the interest of the défendants in the exécution, in the property and 
assets of the firm. That interest was the share to which the défendant 
might be entitled after the payment of the firm debts, and the amount 
due his copartner. This is elementary law, and sustained by the ad- 
judications. Without considering this question further, I am satis- 
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fied that thèse notes are individu al obligations, aild hâve ho other claim 
or equity to the firm property and assets than that of any other indi- 
vidual creditor. 

It ia a well-settled rule of law in tkis state that, so long as a firm 
is salvent, all.its members assenting, the individual debts of the par- 
ties, maybe.paid out of thè firm assets, as no one would be injured 
thereby. It is?also settled by the suprême,, court of the United States, 
on gênerai priuciples, in the case of Case v. Beauregard, 99 U. S. 119, 
that simple contract creditors hâve no lien upon tbe> joint assets of a 
firm until the property has passed in-, custodia legis, and that if,.before 
the interposition ôf the court is aske.d, the property has passed into 
the hands of a bona fide purchaser, or by a bona fide transfer bas 
ceased to be the property of the firm., it eanriot be held liable to the 
firm creditors' demands, and that the eqùities of the firm creditors to 
satisfaction out of the firm assets are derived through.the equity which 
each partner has upon the firm assets to hâve the same appiied to 
the payment of the firm liabilities, and then for the payaient of what- 
ever may.be due the partners upon a setfeléaient of thé affairs of the 
partnership. In this case the bill was not filed so as to bring the 
lands within the jurisdietion of this<îourt until after the conveyance 
to Richardson, and if that transfer, under the circumstances, was free 
frôm fraud in law or fact, there remained nosuch equity in complain- 
ants as to entitle them to the relief prayed for, which leaves the ques- 
tion as to whether or not the conveyance, under , the circumstances, 
was fraudulent. If fraudulent, it being in payment of antécédent 
debts, it would be void as against existing creditors of the firm 
whether the grantee knew it was fraudulent or not, This rule is 
sustained by a current of unbroken décisions by the suprême court 
of this state, and recognized and adopted by the suprême court of 
the United States as a gênerai rule in the case above referred to, so 
that if this; bill is maintainable it cannot be upon the idea that com- 
plainants had any, lien upon the firm property, and, the lands in 
question in particular, which this court can as a court of equity en- 
force, if there was iro fraud in fact or in law in the transfer. If, how- 
ever, there was such fraud in law or in fact as against complainants, 
who were at the time of the transfer existing creditors of the firm, 
then the conveyance was void as to them, and they are entitled to 
the relief prayed for. in the bill. . 

It is apparent, from what is stated in the pleadings and in the agrée - 
ment, that Richardson, the grantee, knew at the time the deed was 
exeeuted that Cary & Richardson, the grantors, were insolvent, both 
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as a firm and individually, and that, as part of their transaction then 
to be made, they would diveat themselves of ail their property and 
assets, and would hâve nothing left with which they could make volun- 
tary paj ments, or upon which their firm creditors could obtain satisfac- 
tion of that which was due them, provided the assignment to their 
trustée was valid. And, further, the conveyance acknowledged their 
insolvency upon its face. This conveyance placed Cary & Richardson 
in the same condition they would hâve been under an adjudication 
of bankruptcy or insolvency under judicial proceedings. 

It is held by the suprême court of the United States in the case of 
Shanks v. Klein, 104 U. S. 18, that in case of the death of one of the 
partners the real estate held by them as firm property will be treated 
as Personal assets and applied to the payment of the debtB of the 
firm ; and Justice Milles, delivering the opinion of the court, quotes 
approvingly from Story's Equity, in which it is held that the creditors 
hâve an interest indirectly in the appropriation of such property ; not 
that they hâve a lien, légal or équitable, upon the property itself, but 
upon the équitable principle that the real estate so held shall be 
deemed to constitute a part of the fund from which their debts are 
•to be paid before it can be legally or honestly diverted to the private 
use of the parties. 

It is held by the court of appeals of New York, in the case of Wil- 
son v. Bobertson, 21 N. Y. 589, that the appropriation by an insolvent 
firm of partnership property to the payment of the individual debts 
of one partner, is not simply void, but is fraudulent, and avoids the 
deed of assignment. The same court, in the case of Menaghy. Whit- 
well, 52 N. Y. 146, holds that a "transfer by one of the partners or a 
lien given by him upon the corpus of the partnership property to pay an 
individual debt, although made with the consent of the other partners, 
is fraudulent and void as to the creditors of the firm, unless the firm 
was at the time solvent, and sufficient property remained to pay the 
partnership debts;" that is, if the firm is insolvent at the time of 
the transfer it is fraudulent and void. The same doctrine is held by 
the suprême court of Illinois, in Keith v. Fink, 47 111. 272, referring 
approvingly to the case of Wilson v. Robertson, in 21 N. Y., above re- 
ferred to, in which it is held that to pay the individual debt of one of 
the partners is in effect a gift from the firm to one of the partners,i — a 
réservation for the benefit of such partner or his creditors to the di- 
rect injury of the firm creditors." 

The fact that the partners joined in a conveyance of the firm as- 
sets to pay the individual debts of each, though to the same creditor, 
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would, under the above rule, be but a gift by each to the other, or hia 
individual creditor; and the cases of Schmidlapp y. Currie, 55 Misa. 
597; Roach v. Brannon, 57 Miss. 490 and 5 Ohio, — , and other cases 
referred to and relied upon as maintaining the opposite rule, when 
examined, do not apply to a case in which the parties are bankrupt 
or insolvent, so declared by their deed of assignaient, in which they 
divest themeelves of ail their property and righta in action, as in 
this case. 

After a careful examination of the question, and the authoritiea 
relied upon on both aides, I am unable to corne to any other conclu- 
sion than that this conveyance, under the circumstances, was a fraud 
in law upon the righta of complainants and the other firm creditors, 
who were such at the time of the exécution of the deed, and that com- 
plainants, having obtained a judgment, with a return of nulla bona, 
hâve the right by their bill to hâve a decree setting aside the convey- 
ance as to their claim, and to the payaient of their judgment out of 
the proceeds of the sale of the land, unless the same shall be paid 
within a reasonable time. The sale being valid as between the parties, 
Eichardson, the grantee in the deed, haa a right to discharge the com- 
plainants' judgment and costa, and retain the land. I regret that 
there is not an appellate tribunal by which this ruling can be re- 
viewed and the errora, if anv. corrected. 



Mr Justice Lindlet, in his valuable work on Partnership,(a) Justly says : " It 
is an erroneous but popular notion that if a firm obtains the beneflt of a con- 
tract made with one of its partners, it must needs be bound by that contract. 
Now, although the circumstance that the firm obtains the benefit of a con- 
tract entered into by one of its members tends to show that he entered into 
the contract as the agent of the firrn,(6) such circumstance is no more than évi- 
dence that this was the case; and the question upon which the liability or non- 
liability of the firm dépends is not, has the firm obtained the beneflt of the 
contract? but, did the firm, by one of its partners or otherwise, enter into the 
contract ?"(e) 

"In ordinary cases, where one partner borrows money without the authority 
of his copartners, the contract of loan is with him and not with the firm ; and 
the nature of that contract is not altered by his application of the money."(d) 

(a) Page 361. Lye, IS East, 7; Bevan V. Lewis, 1 Sim. 376; 

(s) Per Kolfe, B., in Becfcham t. Drake, 9 M. * Union, eto., Bank v. Day, 12 Heisk. 413 ; Peter- 

W. 100. non v. Roach, 32 Ohio St. 374. Bevan T. Lewis is 

(c) Rolfe, B., in Beckham v. Drake, snpra; an instructive case upon tbis point. 
Kingsbridge Plonr Mill Co. V. Plymouth Grinâ- (à) 1 Lind. Part. «362; Smith v. Craven, 1 Cr. 

ing Co. 2 Ex. 713; Ernest v. Nicholls, 6 H. L. C. * I. SOO} Hawtayne v. Bonrne, 7 M. & W. 695 j 

423; Ex parte Bonbonus, 8 Ves. 544; Emly T. Burmester T. Norri», 6 Ex. 796} Ricketts V. Ben- 

v.l6,no.3— 21 
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"It is compétent for partners, by agreement among themselves, to convert 
that which was partnership property into the separate property of an in- 
dividual partner, or vice versa."(e) 

"As the ordinary creditors of an individual hâve no lien on his property, and 
cannot prevent hitri frora dispoaing of it as he pleases, so the ordinary credit- 
ors of a firm hâve no lien on the property of the flrm so as to be able to pre- 
vent it from parting with that property to whomsoever it chooses."(/) 

"Agreements corne to between partners converting the property of the flrm 
into the separate estate of one or more of its members, and vice versa, are, 
unless fraudulent, binding not only as between the partners themselves, but 
also on their joint and on their respective several creditors ; and, in the event 
of bankruptcy, the trustées must give efEect to such agreements."(</) So, 
during the existence of a partnership, which is neither bankrupt nor coutem- 
plating bankruptcy, one of the members of the firm raay, with the consent of 
the other partner or partners, upon a bonaflde considération, with no benefit 
reserved, assign and transf er the assets of the partnership in payment of his 
individual debt, if no lien has attached to such assets ; and such transf er is 
good against the firm creditors. (h) But a transf er by one partner of an in- 
terest in, or a lien given by him lipon, the corpus of the partnership property 
to pay an individual debt, althougb made with the consent of the other part- 
ners, is fraudulent and void as to the creditors of the firm, unless the firm was 
at the time solvent, and sufficient property remained to pay the firm debts.(i) 
Nor can the members of an insol vent partnership, by mutual consent, divide the 
partnership funds between themselves so as to enable each member to apply 
the part àllotted to him in a preferred payment of his separate debts, Ieaving 
the joint debts unsatisfied ;' and a transfer of such partnership property to an 
individual créditer in payment of an antécédent debt, with a knowledge on 
the part of the creditor of such design, will not enable him to hold it dis- 
charged from the équitable lien of the partnership creditors. (j) In Ferson v. 
Monroe(k) it was held that if partners sell their stock in trade in order that 
the proceeds raay be applied by the purchaser to pay the separate debt of one 
partner, with the intent thereby to prevent the creditors of the firm from 
having the remedy which the law would otherwise give them on the property 
of the firm, such sale is void as to the creditors of the firm, although the 
separate debt of the partner was contracted for money which was put by 
him into the business and capital of the firm. Partners in fact insolvent 

nett, 4 C. B. 686 ; In re Worcester Corn Ex. Co. 3 Keeves v. Ayers, 38 III. 419; Reese v. Bradford, 

De G., M. & G. 180j Fisher T. Taylor, 2 Ha. 218; 13 Ala. 837; Stute v. Thomas, 7 Mo. App. 205; 

Union, etc., Bank v. Day, and Peterson y. Roach, Shackleford v. Shackleford, 32 Grat. 481. 

supra. (g-) lLtnd.Part. *6ô5. 

(e) 1 Lind. Part. *654 ; Bullitt v. M. E. Church, (A) Schmidlapp v. Carrie, 65 Miss. 597 j Reeves 

26 Pa. St. 108; Hlckson V. MoKnddin, 1 Swan, v. Ayers. 38111. 418. 

258; Dimon v. Hazzar<l,32 N. Y. 65; Evans v. (i) Wilson v. Kobertson, 21 N. Y.S87 ; Menagh 

Hawley, 35, Iowa, 83; Whitworth T. Benbow, 56 v. Whitwell, 52 N. Y. 146; Keitb. v. Pink, 47 111. 

Ind. 194; Upson v. Arnold, 19 Ga. 190. 272; Cox v. Platt, 32 Barb. 126; Knanth v. Bas- 

(/) See Wilcox v. Kellogg, 11 Ohio, 394; Slgler sett, 34 Barb. 31 ; Henderson v. Hadden, 12Hich. 

v. Knox Co. Bank, 8 Ohlo St. 511 ; White T. Par. Eq. 3'.« ; Krench v. Lovejoy, 13 N. H. 458. 

lsh, 2(1 Tex.68^; Potts v. Blackwell, 4 Jones, Kg,. (;') Bnrtns v. Tisdall,4 Barb. 571; Ransom T. 

58; Field v. Chapman, 16 Abb.Pr.434; Bobb v. Van Deventer, 41 Barb. 307. 

Mndge, 14 Gray, 634; Allen T. Centre Valley Co. C*) 21 N. H. 462. 
21 Conn. 130 ; Scbmidlapp v. Carrie, 56 Miss. 697; 
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are considered in equity as holding the pat tnership effects in trust for the 
beneflt of the flrm creditors, and cannot. "by a transfer of the interest of one 
to the other, defeat this trust. (I) A division, however.of partnership prop- 
erty between the partners in proportion to their interests, for the purpose o£ 
protecting the property from seizure by the individual creditors of one of the 
partners, is not unlawful, and cannot be avoided as a fraud upon the in- 
dividual creditors.(m) 

Were authority necessary to support an opinion so eminently reasonable as 
that rendered by the learned judge who deoided the principal case, it is be- 
lieved that the perusal of the cases above cited in this note will convinee the 
reader of the correctness of that décision M. ,D. Ewell. 

Chicago, May 21, 1883. 

(0 In re Cook, 3 Biss. 122. (m) Atteins t. Saxton, N. Y. 195. 



Sohool-District No. 13, Shermaw Countt, v. Loyejot. 

(Circuit Court, D. Nèbraska. May, 1882.) 

JUDGMENT BT DEFATJI/r— SERVICE OH PARTY— BlU, TO SET ASIDE. 

A judgment by default against a party who has been regularly served with 
Bummons in the action, will not be set aside af ter the terni, on the ground that 
such party had a good défense to such action and wrote to an attorney to ap- 
pear for him, but did not disclose his défense, and that he had no knowledge 
that such letter was not delivered to the attorney until after the -judgment was 
rendered and the court had adiourned aine die 

In Equity. 

Groff é Montgomery, for complainant. 

Mr. Pritchett, for respondent. 

MoCeary, J. It may be conceded that the letter to Marqnett was 
mailed as alleged, and that it was lost in the mail by accident, and 
still there is no sufficient showing of diligence in the défense of the 
action at law. Litigants are, for reasons of great public importance, 
required to exercise due diligence in prosecuting or defending suxta in 
which they are parties. Courts cannot make rules to aid or relieve 
those who are guilty of négligence. If Marquett had received the let- 
ter, he would hâve been under no légal obligation to défend the action. 
Moreover, it does not appear that he was furnished with the facts 
constituting the défense, nor with the names of witnesses relied upon 
to prove them, nor that any fee was paid or tendered him. Under 
such circumstances, and having received no answer to its communi- 
cation, the complainant had no right to rely upon Mr. Marquett to 
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make its défense, and was bound to appear and look after the case. 
This ruling is abundantly supported by the autkorities. bee i item. 
Judgm. §§ 502, 503, and cases eited. 
Demurrer sustained. 



Wiokham, Assignée, stc, v. Morehouse and others. 

{Circuit Court, W. D. Pennsylvania. April 13, 1883.) 

1. Saie of Real Estate bt Mabshal— Equitable Jurisdictiox— Ciaimants 

of Proceeds — Distribution. 

Where, upon a marshal's sale of real estate, he takes for the bid the receipt 
of the purchaser as the first lien creditor, and exceptions are filed to his spécial 
return, a bill on the equity aide of the court at the suit of the exceptant will 
lie to détermine the rights of the rival claimants of the proceeds of sale ; and 
this isthe propur practice to obtain a review of the décision on the question of 
distribution, if the amount in controversy brings the case within the appellate 
jurisdiction of the suprême court. 

2. Delivert of Deed and Secubitt — Pbesumption., 

The presumption is that a deed for ]and and the vendor's purchase-money 
security, of the same date, were delivered simultaneously. 

3. Principal and Agent— Agent Pledqing Pkincipal'b Crédit— Duty to 

Make Inquiet as to Authority. 

No agent, however gênerai his powers, has implied authority to pledge the 
crédit of his principal for his own private debt, and if he undertake to do so, it 
is the clear duty of the party dealing with him to make inquiry as to his au- 
thority. 

4. Judgment Secubitt — Alleged Fbaud — Pkoop. 

To justify a court of equity in striking down a defendant's judgment secu- 
rity for alleged fraud, which the answer dénies, the évidence of thefraud should 
be clear and convincing, and unless so established by the prépondérance of 
proofs, relief will be denied. 

In Equity. 

Roger Sherman, for complainant. 

Wm. H. Armstrong and /. h. Meredith, for défendant 

Aoheson, J. The complainant is the assignée and owner of a 
judgment for $2,500, in favor of Hiram 0. Johns against Oriando 
L. Ballou, entered in the court of common pleas of Tioga county, 
Pennsylvania, September 13, 1876, and which then became a lien upon 
lands in that county conveyed to Ballou by Mrs. A. M. More- 
house, one of the défendants. On August 28, 1876, Mrs. Morehouse 
obtained judgment by confession against Ballou in this court for 
$16,653, and subsequently caused exécution to be issued thereon, and 
a levy made upon said lands, which the marshal, by virtue of said ex- 
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ecution, sold on Aprîl 9, 1879, to Mrs. Morehouse for $4,800. Pur- 
suant to the Pennsylvania statute regulating judicial sales to lien 
creditors, which h as been adopted by this court as a rule of practice, 
the marshal took the receipt of Mrs. Morehouse as the first lien ered- 
itor for the amount of her bid, less the costs of sale. To his return 
showing this appropriation the complainant excepted, and thereupon 
filed his bill on the equity side of the court. The bill allèges that 
the complainant's lien is prior in time to that of Mrs. Morehouse; 
but, if not, that her judgment as against the complainant is fraudu- 
lent andvoid; and the bill prays that the complainant be decreed 
the first lien creditor of Ballou, and that the claim of Mrs. More- 
house to the proceeds of the marshal's sale be postponed to his claim ; 
that the fund be paid into court for distribution, and so much thereof 
as necessary be applied to the satisfaction of the complainant's judg- 
ment. 

At the threshold of the case we eneounter an objection to the juris- 
diction of the court to entertain the bill, the défendants contending 
that the proper and only remedy of the complainant is on the law 
side of the court, agreeably to the state practice, upon his exceptions 
to the spécial return of the marshal. I am, however, of the opinion 
that the biil is maintainable. Boyard v. Lombard, 9 How. 530. With- 
out doubt the controversy is of équitable cognizanee. Id. The order 
of court adopting the aet of assembly as a rule of practice, was not 
intended to interfère with the right of the parties in interest to seek 
équitable relief. Where the amount in controversy brings the case 
within the appellate jurisdiction of the suprême court, it maybe of 
the last importance to the parties to hâve their rights determined upon 
a bill in equity, to the end that the décision of the court may be re- 
viewed, which could not be done if the case were disposed of merely 
upon the exceptions to the marshal's appropriation. Id. 

The bill charges that the judgment of Mrs. Morehouse was entered 
before the delivery of the deeds for said land to Ballou, and before 
any title vested in him, and therefore that she acquired no lien by 
virtue of her judgment; and further, that Ballou was falsely stated to 
be a citizen of the state of Ohio, when he was not sueh, to the end that 
the judgment might be entered in this court. The bill also charges 
that the conveyance of said lands by Mrs. Morehouse to Ballou was 
made under a corrupt and collusive agreement, for the purpose of 
giving Ballou a fictitious crédit, and enabling him to defraud creditors 
whora it was intended he should croate by placing the apparent un- 
incumbered title to said lands in him, so that he might incur debta 
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by rea8on of such apparent ownership; that the judgment was 
taken for a fictitious sum and not the real considération of $16,- 
653; that it was entered in the United States circuit court at Erie, 
Pennsyivania, by Hiram C. Johns, the attorney and agent of Mrs. 
Morehouse, for the purpose of secretly creating a lien upon said prop- 
erty, in such manner that the same could not be ascertained by réf- 
érence to the records of Tioga county, thereby enabling Ballou to 
procure crédit upon his apparent unincumbered ownership of said 
lands; that subsequently Johns, as agent of Mrs. Morehouse, borrowed 
and received from the Exchange Bank of Titusville, of which the com- 
plainant is assignée, $2,000, (less discount,) upon a note for that sum 
signed by himself and Mrs. Morehouse, by said Johns, as her agent ; 
Johns giving the bank as security an assignaient of the aforesaid 
judgment for $2,500 (Johns v. Ballou) in the court of common pleas 
of Tioga county, representing the same to be the first lien upon said 
lands, and exhibiting a certifie ate from the records of Tioga county 
showing it to be so, upon the faith of which représentation and cer- 
tificate the bank gave Johns the money and took the assignaient of 
said judgment ; that said debt was not paid when due; that Johnsis 
insolvent and the bank has been unable to collect the debt. 

Undoubtedly, if thèse allégations are true, the complainant is en- 
titled to the relief sought. But ail the material averments of the 
bill, in so far, at least, as they affect Mrs. Morehouse, aro denied by 
her answer. It remains, then, to inquire whether the bill is sus- 
tained by the évidence. 

The deeds from Mrs. Morehouse to Ballou bear date July 8, 1876, 
and were recorded August 30, 1876. The judgment bond of Ballou 
to Mrs. Morehouse, upon which her jadgment was obtained on August 
28, 1876, also bears date July 8, 1876. It was given for the pur- 
chase money of said lands, and this is recited in the bond itself. 
Upon the exécution of the deeds they were given to Johns to be de- 
livered to Ballou, but there is no direct évidence as to the date of 
their delivery to the latter, or of the date of the delivery of the bond. 
In tke absence of express évidence of a previous delivery to Ballou, 
the complainant contends that the date of the recording of the deeds 
must be taken as the date of the delivery thereof, and as that was 
two dayB after the entry of the judgment, the lands, it is claimed, 
were not bound thereby, Ballou then having no title to which the 
lien of the judgment could attach. But clearly the presumption 
is that the deeds and purchase-money security were delivered siiaul- 
taneously. 
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It cannot be inferred from the mère fact thai the deeds were not 
recorded until two days after the entry of the judgment that the pur- 
chase-money security was delivered before the deeds, for that would 
be altogether against the ordinary course of business. In McDowett 
v. Cooper, 14 Serg. & R. 299, the court say : "The man who exécutes 
a mortgage to the vendor for the payment of the purchase money mus* 
be presumed to hâve accepted the conveyance." According to Hall 
v. Bcnner, 1 Pen. & W. 407, the delivery of a deed "is always presumed 
to be the time of its date, unless the contrary do appear." Upon the 
whole case, the only admissible conclusion is that the lien of Mrs. 
Morehouse's judgment is prior in time to the lien of the complain- 
ant's judgment. 

As to the citizenship of Orlando L. Ballou, little appears outside of 
the record of the confessed judgment. In the bond he is described as of 
Montgomery township, Wood county, Ohio, and he is declared against 
as a citizen of the state of Ohio, and throughout the whole record is so 
styled. Now, the rule is that where jurisdiction is properly averred 
in the pleadings, it must be taken prima facie as existing, and he who 
asserts the contrary for causes dehors the pleadings must prove his 
assertion. Slieppard v. Graves, 14 How. 510. I think the complain- 
ant has failed to make good his allégation that Ballou was falsely 
stated to be a citizen of Ohio. It is, indeed, shown that he and his 
wife "boarded" with the occupant of one of the Morehouse tracts of 
land in the fall of 1876 and the succeeding winter, but this was after 
his purchase, and is not at ail inconsistent with his being a citizen 
of Ohio at the time he purchased from Mrs. Morehouse, and when 
her judgment was obtained. 

Hiram C. Johns was the son-in-law of Mrs. Morehouse. He was 
an attorney at law, and in that capacity acted for her for some time. 
It would seem, also, that in several màtters he had been her author- 
ized agent. But giving the évidence the utmost effect that can be 
fairly claimed for it, it scarcely shows that he was her gênerai agent, 
and certainly it does not establish that he was her universal agent. 
She testifies that in the transaction with the Exchange Bank of Titus- 
ville he acted altogether without her authority and without her knowl- 
edge. His déclarations to the président of the bank as to his author- 
ity are not évidence against Mrs. Morehouse. Orim v. Bonnell, 7$ 
Pa. St. 152. He was not examined by either side, so that we are 
without his testimony; and, indeed, from the character of the man, 
as this record discloses it, his unsupported oath would carry little» 
weight, if we had it. I find in the case no évidence which would 
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warrant the conclusion that Johns had any authority to bind Mrs. 
Morehouse, or act for her in his dealinga with the bank. 

Whatever else in this case may be obscure, it is plain tbat Hiram 
C. Johns perpetrated a base fraud on the bank. The évidence also 
justifies the conclusion that he and Ballou were associated in the 
covinous scheme set forth in the complainant's bill. The disputable 
question is whether Mrs. Morehouse was a party thereto, or, knowing 
the fraudulent intentions of Johns and Ballou, acquiesced therein ? 
She asseverates her entire innocence by her answer, and again in her 
testimony. It would seem that she never had any direct dealinga 
with Ballou; the negotiations on his side for the purchaseof the lands 
were conducted by Johns, who was then practicing law at Titusville, 
in Crawford county, Pennsylvania. Mrs. Morehouse resided at Wil- 
liamsport, in Lycoming county, whither Johns went to negotiate the 
purchase from her. Theresa Johns, the wife of Hiram, and daughter 
of Mrs. Morehouse, was présent when negotiations between them 
took place. She testifies, in substance, that Johns told her mother 
that Ballou, who had been over the property, and was much pleased 
with it, and anxious to get it, had authorized him to purchase it for 
him at the price natned, — $15,000 and upward, — $5,000 in hand 
and the balance secured by a judgment ; that her mother objecfced 
to signing the deeds until she received the $5,000, but Johns said he 
would remit it as soon as he returned to Titusville ; that he said he 
would enter the judgment in the United States court, because Ballou 
had property in Bradner, Ohio, and in Pennsylvania, and by entér- 
ina the judgment in the United States court it would hold ail the 
property Ballou might own in the United States ; that shortly after- 
ward Johns came again to Williamsport and her mother then wanted 
to know why she had not received the $5,000, and Johns told her 
not to be alarmed — that the money would be paid as soon as Ballou 
sold his oil he had in tank at Titusville ; that her mother insisted 
then and previously that the deeds should not be recorded until the 
$5,000 were paid, and Johns said they should not be. Mrs. More- 
house "s account of the negotiations between herself and Johns, and 
what he told her, is substantially the same as her daughter's. 

The witnesses, as is not unusual in the matter of values, differ as 
to what the lands were then worth. Mr. Allen, a witness for the 
complainant, fixes the value at from $10,000 to $11,000. On the 
other side, S. S. Johns and Mr. Vanness say they were worth, in- 
cluding ail improvements, about $15,000. The évidence indicates 
that the price, $15.860, which Ballou agreed to pay, was rather high, 
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but not so excessive as to suggest bad faith or evil purpose on the 
part of Mrs Morehouse. The testimony most seriously affecfing her 
is that of Henry Allen, Esq., an attorney at law, of Tioga county. 
She was at his office some day in the latter part of February, 1879, 
and held a conversation with him. He stàtes she said, (I quote 
from his testimony:) 

"Hiram told me that Ballou had no property, and it was intended to make 
it appear that Ballou was a nian of means. She said, Hiram said that the ob- 
ject in doing this was to enable Ballou to get a crédit. She says, Hiram says 
that if he can show deeds for ail this property, or a title to it, it would enable 
Ballou to borrow money, there bein# nothing against it — there being no in- 
cumbrances against the property. She said that Hiram told her it was acom- 
mon thing with business men to do that; that he had known a good many 
men without crédit get a crédit in that way. She stated to me that she had 
consented to making the deed because Hiram said it was ail right. She said 
that she thought it was a strange way, but Hiram told her it was ail right. 
She said that she had heard that they were taking out the saws and disman- 
tling the mill; that they were cutting timber, and if she ever got the property 
baok it would be deteriorated in value very much. I remarked, ' If you had 
a'iien you could very soon stop the committing of waste.' She said, ' Could 
I do that from the United States court?' I said, 'I think so. Hâve you a 
judgment in the United States court for this purchase money? ' She said she 
supposed she had. I asked her, ' How large? ' She said for $16,000. Isaid, 
' Why did you not bave it entered hère where the property was?' She said 
that Hiram said that would spoil it ail ; that if the judgment was entered in 
this county, it would show an incumbrance upon the property, and that would 
defeat their object." 

Upon cross-examination Mr. Allen says : 

•* The following were the exact words of the conversation by her — she used 
,this expression: ' It was to give Ballou crédit so that he could borrow money 
or buy property.' I don't know if she said 'Ballou' or 'him.' 'Hiram said 
that such things were of ten done among business men.' > I thought it was a 
strange way.' « He said it was ail right.' There may be more that I could 
tell in her exact language, but I do not remember now. The balance of my 
testimony in chief is the substance of what she said." 

Mr. Allen had never seen Mrs. Morehouse until that day. She did 
not visit him for professional advice. Her sole object was to direct 
him not to bring a suit against Mrs. Sylvia Rockwell, which Johns, 
without authority, as she alleged, had instructed Mr. Allen to insti- 
tute, or to discontinue the suit if brought. She had already em- 
ployed counsel at Williamsport, and her exécution was then in the 
marshal's hands. She positively dénies that she made the state- 
ments to which Mr. Allen testifies, and also dénies that Johns ever 
made such statements to her. Her testimony in déniai is very em- 
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phatic. Slie was aceonipanied to Mr. Allen's office by Mrs. Eockwell 
and her son Burt J. Eockwell, both of whom tesfcify that they went 
with her, remained with her, and left the office in her company; that 
ail the conversation between her and Mr. Allen was in their prés- 
ence and hearing, and that no such conversation as ne détails took 
place. 

Mr. Allen testified first on December 3, 1880. On the day pre- 
vious he went to Mrs. Eockwell's house, some eight miles distant 
from his home, and inquired if she recollected any of the conversa- 
tion which took place between him and Mrs. Morehouse. As to what 
passed between Mr. Allen and Mrs. Eockwell at this interview, they 
differ in material points. 

Wben first on the witness stand Mr. Allen had forgotten that any 
other person was présent on the occassion of Mrs. Morehouse's visit 
besides those already named. But he afterwards recollected that S. 
E. Wilcox was also there. He saw him and called his attention to 
the circumstances, and in rebuttal his testimony was taken. Mr. 
Wilcox states that in the latter part of the winter of 1879 he went 
into the office of Mr. Allen and there saw two women (one of whom 
he was told by Mr. Allen, later on the same day, was Mrs. More- 
house) and a young man; that soon after he entered, the other 
woman, who he thinks was Mrs. Eockwell, and the young man went 
out, leaving Mrs. Morehouse there ; that she and Mr. Allen then 
conversed for some time, and he heard them speak of property she 
had sold Ballou, of Johns, etc., but he cannot remember particularly 
what was said. Mr. Allen' also testifies that most of his conversa- 
tion with Mrs. Morehouse was after the two Eockwells had left the 
office. On the other hand, Mrs. Morehouse, Mrs. Eockwell, and the 
young man, upon re-examination, reiterate that the Eockwells did 
not leave the office, but remained with Mrs. Morehouse during the 
whole time she was there, and left with her, and they ail déclare 
that no one was présent besides Mr. Allen and themselves. 

Amid thèse strange contradictions, it is difficult to discover the ex- 
act truth of this matter. Whether the repugnancy in the testimony 
is due to flat perjury on the one side or the other, or is explicable upon 
the more charitable hypothesis of honest misapprehension, I.will not 
undertake to détermine. Active participation by Mrs. Morehouse in 
the fraudulent scheme of Johnsand Ballou would imply great turpitude 
on her part, and she would be scareely less guilty if, with full knowl- 
edge of their intended frauds, she simply acquiesced therein. Pre- 
sumably she is innocent. The burden of proof is upon the complain- 
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ant. The answer is responsive to the bill and must be overthrown by 
a prépondérance of évidence. To justify the court in striking down 
her judgment the évidence of her eulpability should be clear and con- 
vincing. After the most serious réélection, my conclusion is that upon 
the whole proofs the charges of the bill are not sustained sufficiently. 

But the complainant contends that, even if Mrs. Morehouse is herself 
innocent, she is tobe affected by the fraud of her agent and attorney, 
Hiram C. Johns. But, as we hâve already seen, in the transaction 
■with the Exchange Bank of Titusville, Johns acted entirely without 
authority from Mrs. Morehouse. Moreover, as I apprehend the évi- 
dence, he did not profess to be making a loan for her, but for himself, 
and he essayed to secure it by her naine signed to the note by him- 
self as "her agent and attorney." But no agent, however gênerai 
lus powers, has implied authority to pledge the crédit of his principal 
for his own private debt, and if he undertakes so to do it is the clear 
jduty of the party dealing with him to make inquiry as to his author- 
ity. Still further : The bank had constructive notice of Mrs. More- 
house's ]'udgment. It was duly entered in the United States circuit 
court, and was as much a lien upon the Ballou lands as if entered in 
the court of cornmon pleas of Tioga county. By a proper search the 
bank would hâve learned of the prior inoumbrance and escaped loss. 

Let a decree be dravra dismissing the bill, with costs. 



United States v. Jambson and others. 
(Circuit Court, D. Nebraska. January 1, 1882.) 

LlABIUTY OF SURETIES ON BOND OF SURVEYOR GENERAL OB BECEIVEE AHD 

Register of Land-Office— Act of March 3, 1853, c. 14S, § 10. 

Where a surveyor gênerai or receiver or register of a land-office is in default 
in the discharge of his officiai duties after the expiration of his commission, and 
before his successor entera upon the duties of the office, the surettes on his bond 
are made liablc for such default by section 10 of chapter 145 of the act of March 
3,1853. . 

Action on the officiai bond of a receiver and register of a land-office, 
for default in the discharge of the duties of his office occurring after 
the expiration of nia term and before a successor had been ap- 
pointed. 

Mr. Lambertson, for the United States. 

J. L. Webster, for the défendants. 
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Poster, J. The tenth section of the act of March 3, 1853, con- 
tained a provisional enlargement or extension of the tenure of office 
of certain officers, and continued the liability of the sureties on their 
officiai bonds during said term. The question at issue is whether 
Jameson, the principal défendant, cornes within the scope of that pro- 
vision. 

Let us first observe what officers were to be appointed in virtue of 
that act. They were a surveyor gênerai and register and receiver of 
the land-oifice for the state of California, and certain others registers 
and receivers in said state, in the discrétion of the président. Sec- 
tions 1 and 5. 

Now the tenth section enlarges the officiai term of thèse officers, 
and also every other like officer of the United States, i. e., every other 
surveyor gênerai, register and receiver of the United States, until their 
successors were commissioned, and holds their bondsmen liable for 
their officiai acts during such time. It would be a strained construc- 
tion of the words used, to say that; they meant every other like officer 
in the state of California. At that time, it is fair to présume, there 
were no other like officers in California, and no provision for any ex- 
cept such as this act provided for. The act says, also every other like 
officer of the United States. It is broad and sweeping in its terms, 
and I hâve no doubt was intended to apply to every other like officer 
in the United States. The recitation of this section in the bond in- 
dioates that the contracting parties so understood it at the time. 
The demurrer must be overruled, and défendants may hâve 20 days 
to answer. 

Dundy, J., being interested, took no part in this case. 



In re Extradition of Wadge alias archer.* 

{Circuit Court, S. D. New York. April 11, 1883.) . 

:. Extbadition Act of 1882— Authentioattoït of Document 

; In extradition proceedings under section. 5 of the act of Auguat 3, 1882, the 
certifiçate is, not the exclusive source of authentication, but may be assisted by 
other évidence, and it need not appear that the dépositions or documentary 
évidence would be compétent évidence upon the trial of the accused in, the for- 
eign tribunal, if sufflcient to authorize Uis arrest. 

•Afli. miiig S. C. 15 Fia>. Bjcp. 864. 
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2. Same — Décision o* Commissionbr— Rbview. 

Where the dépositions and proofs présent a sufflcient case to the commis- 
eioner for the exercise of bis judicial discrétion, bis judgment will not be re- 
viewed. 
S. Same— Refusal to Grant Adjotjbnment. 

A refusal to grant an adjournment to enable the accused to procure déposi- 
tions from England to show an alibi, was, in tbis case, a legltimate exercise of 
discrétion. 

Habeas Corpus. 

F. F. Marbwry, for the Britiah goverament. 

L. F. Post and E. T. Wooi, for accused. 

Wallace, J. Section 5 of the act of congress of August 3, 1882, 
regulating the practice in extradition cases, substitutes the provisions 
of the act of Jane 22, 1860, so far as they relate to the réception 
upon the hearing of dépositions, warrants, and other papers, in 
place of those contained in the act of June 22, 1860. The meaning 
of thé act of June 22, 1860, has been judicially declared, and the 
décisions of this court are controlling in determining whether the 
dépositions, warrants, and other papers introduced upon the hearing 
before the commission were so authenticated as to render them com- 
pétent évidence. 

It was determined in Re Henrieh, 5 Blatchf. 414, that any dépo- 
sition or other documentary évidence or copies of them are compé- 
tent which are so authenticated as to show that the tribunals of the 
country where the offense was committed would receive them in sup- 
port of the same criminal charge. It was ahnounced in that case 
that the documentary évidence should be aocompanied by a certifi- 
cate of the principal diplomate or consular officer of the United 
States residing in the foreign country from which the fugitive shall ■ 
hâve escaped, stating cleâïly that it is properly and legally authen- 
ticated, so as toentitle it to be received in évidence in support of the 
same criminal Charge by the tribunals of such foreign country. The 
certificate did not state this explibitly, and was precisely such a cer- 
tificate as that of Mr. Lowell in the présent case ; but it was deemed 
sufficient in connection with the certificates of , the Prussian officiais 
declaring the déposition to be valid évidence touchingthe charge of 
criminality. Evidently, therefore, the certificate is not the exclusive 
source of authentication, but may be assisted by other évidence. 

In Re Farez, 7 Blatchf. 345, the same statute was under considér- 
ation, and it was held that the documentary évidence would be re- 
ceivable if it appeared that it would be receivable in the foreign tri- 
bunal as sufficient to warrant the arrest and committal for trial of 
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the accused. in that case the certificats of the minister résident 
was in the same languagë as is the certificate of Mr. Kussell hère; 
and it was deemed sufficiént because assisted by the certificate of 
the chancellor of the Swiss confédération. This case is authority 
not only to the effect that other proof may be resorted to to assiet 
the certificate, but also that it need not appear that the dépositions 
or documentary évidence would be compétent évidence upon the trial 
of the accused in the foreign tribunal if sufficiént to authorize his 
arrest. 

In the présent case the authentication of the dépositions by the 
certificate of the résident minister is supplemented by oral proof that 
the originals would be compétent and sufficiént to authorize the 
arrest and committal of the accused by the tribunals of England. 
In Re Fowler, 18 Blatchf. 430, [S. G. 4 Fed. Rep. 303,] it was held 
that the authentication might be made by oral proof, and that while 
the certificate of the résident minister would be absolute proof, if in 
proper form, oral proof would also serve to authenticate the docu- 
ments or dépositions. Although that case arose under the act of 
June 19, 1876, it is in point hère, because the mode of authentica- 
tion under that act and the présent act is the same, the only différ- 
ence being in the purport of the authentication. The oral proof hère 
supplies the defects in the certificate, and the documentary évidence, 
copies of which were used, shows that a warrant for the arrest of the 
accused was actually issued upon the dépositions by a magistrate of 
the city ofLondon. The dépositions and proofs presented a suffi- 
ciént case to the commissioner for the exercise of his judicial discré- 
tion, and his judgment cannot be reviewed upon this proceeding. 
He is made the judge of the weight and effect of the évidence, and 
this court cannot review his action when there was sufficiént compé- 
tent évidence before him to authorize him to décide the merits of the 
case. His refusai to grant an adjournment to enable the accused to 
procure dépositions from England to show an alibi, was under the 
circumstances a legitimate exercise of discrétion. 

The order of the district judge dismissing the writ and remanding 
the prisoner is affirmed. 
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Dudley and others v. Seabs and others. 
{Circuit Court, 8. D. New York, 1883.) 

New Trial— Instruction — Evidence. 

Where an instruction asked assumes the existence of facts that are contro- 
verted, a refusai to grant such instruction is not ground for a new trial. 

This is an action to recover damages for the breach of a contract 
for the sale of 40,000 dozen cans of oorn. Upon the cross-examina- 
tjon of the plaintiff Uriah Dudley he testified in part as follows : 

Question. "When did you flrst hâve a negotiation with Mr. Thurber on 
the subject of the joint interest with you in the Sears corn?" Answer. 
■When he got back from Cape May." Q. "What date was that?" A. "I 
guess it was the seventeenth or eighteenth of July." Q. " Tou told him 
what you had accomplished with Mr. Sears?" A. "I did." Q. "And you 
gave him an interest in the resuit?" A. "He asked me if I would let him 
in on half of it. I told him I would if he wanted to." Q. " You did?" A.. 
"Tes." Q. "On the same terms with yourself?" A. " Yes, sir." 

The only other testimony on this subject was that of Alexander 
Wiley, an employé of H. K. & P. B. Thurber & Co., who had charge 
of the canned-goods department of that firm. He testified as follows : 

Question. "Did your flrm, or you representing your flrm, hâve any transacr 
ti.on with Mr. Dudley or his firra with référence to this crop of Sears corn.of > 
1880?" Answer. "Ko, sir. î don't think we dià; not to my knowledge." 
Q. " You hâve no knowledge or information of any negotiation or transaction ' 
between H. K. & F. B. Thurber, or any ortérépresentirigthat flrm, with Dud- 
ley about the Sears crop of 1880?" A. " 1 never heard of it." : 

Joseph Larocque and William G. Choate, for the défendants. 

William Stanley and S. F. Randall. for the plaintïffs. 

Coxe, J. The défendants move for a new trial upon' the sole 
ground that the court erred in refusing to charge the following propo- 
sition: v 

" That, it being admitted that the plaintiffs gave Messrs. Thurber a half in- 
terest in the contract in question, the plaintiffs, in no aspect of the case, should 
recover more than one-half the différence betw'ëen- thé" contract price and the 
market price at Circleville on September 7, 1880." 

In other words, the court was asked to instruct the jury, as matter 
of law, that the plaintiffs could recover but half the damages, de--, 
manded in the complaint, for the rëason that the proof established 
an actual subsisting assignment to the Messrs. Thurber; and further, 
that the plaintiffs admitted this to be so. I cannot regard the re- 
fusai as error. 
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First. The évidence falls far short of establishing the proposition 
as stated. A construction can be put upon the testimony proving 
an agreement to make a contract, rather than the contract itself. 

Second. The court would hardly hâve been warranted in instruct- 
ing the jury that the défendants' version of the transaction with 
Messrs. Thurber was admitted by the plaintiffs, in view of the fact 
that no such admission was made on 'the trial, and the only wit- 
ness connected with the Thurbers who spoke on the subject — Mr. 
Wiley — who, from his position, would be likely to know if such an 
arrangement had been actually consummated — disclaimed ail knowi- 
edge on the subject. 

Third. But assuming that the request states correctly the proof, 
and the plaintiffs' position in regard to it, does the légal conclusion 
necessarily follow? The proposition stated, viz., "that the plaintiffs 
gave Messrs. Thurber a half interest in the contract," is not compre- 
hensive enough to sustain the ruling requested. The légal effect of 
the agreement would dépend almost entirely upon its terms. An 
absolute, existing assignment of a half interest in the contract would 
présent one question; a paroi agreement for a resale of half the 
corn, quite a différent one. The statement last quoted might hâve 
been true and either of thèse hypothèses correct; indeed, it might 
hâve been true had the negotiations terminated far short of a valid, 
binding contract, or been mutually abandoned shortly after the con- 
versation in July. 

In any view of the case I am of the opinion that the plaintiffs are 
entitled to recover the full amount. The légal title is in them, and 
payment of the judgment entered herein must discbarge the défend- 
ants from every obligation under the contract. 

The motion is denied. 



Bartels and others v. Redfield. 

{Circuit Court, S. D. New York. April 4, 1883.) 

Action to Recoveb Illegai, Duties— " Frais Jusqu'à Bord "— Pecumar Ver- 
dict Construed— Modification — Bar. 

In 1864 a verdict was rendered in open court, by consent of counsel, in an 
action to recover certain duties alleged to hâve been illegally exacted by the 
coliector of the port of New York, " for the plaintiffs, for excess of duty, with 
interest thereon, iliegally exacted from the plaintiffs, and paid under protest 
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to défendant, and not barred by the statute of limitations." Among the 
charges whieli were specified as recoverable were "charges on merchandise 
imported at New York for the transportation of the goods from the interior 
of the country by railroad or water carriage, ineurred prior to the time of ex- 
portation." A référence was made to asccrtain the amount due, and défend- 
ants excepted to the report. Beld — 

(1) That the verdict precluded the défendant from denying that the plain- 
tiffs were entitled to recover the excess of duties illegally exacted by and paid 
under protest to hùn, and that when plaintifE showed that he had paid excess- 
ive duties under protest he was entitled to recover the same. 

(2) That the verdict was to be treated as a stipulation, and subjeet to modifi- 
cation, and an order of the court refusing to allow défendant to set up the 
statute of limitations precluded him from making such a défense at tins stage 
of the case. 

(3) That, eonstruing the verdict with the aid of the protests, it was never in- 
tended to authorize the recovery of duties paid for "frais jusqu'à bord." 

(4) That, as the verdict did not liquidate the damages recoverable by the 
plaintiff, there was no rest at the date of the verdict, but the interest ran con- 
tinuously from the date of payment of the excessive duties until the date of 
the liquidation by the referez. 

(5) That a misjoinder of parties could not be availed of by défendant unde- 
a plea of non-ansumpsit, though possibly under this very peculiar verdict it 
might hâve been taken advantage of by plea of misjoinder. 

Two of the plaintiffs in this suit constituted the firm of Renauld & 
François, and in such firm name imported certain Champagne wines. 
Subsequently ail of the plaintiffs, as successors of such firm, consti- 
tuted the firm of Renauld, François & Co., and in their firm name 
imported certain other Champagne wines. Thèse wines were pro- 
duced at Reims, in France, (one of the principal markets for such 
wines in that country,) where they were invoiced for shipment to 
New York via Havre. The invoices showed two items of charges — 
one, "Transport on Havre," meaning charges for transportation or 
freight from Reims to Havre; and "frais jusqu'à bord," meaning 
cartage in Havre, — commissions to the shipping merchants at Havre 
who there received the wines and put them on board ship for expor- 
tation. The defendant's testator, Herman J. Redfield, as collector of 
customs, exacted duty upon thèse charges, as well as upon certain 
other commissions, pursuant to section 1 of the act of March 2, 1851, 
(9 St. at Large, 629.) Prior to such exaction, the plaintiffs, under 
the act of February 26, 1845, (5 St. at Large, 727.) protested against 
the payment of duty upon commissions above the usual rates, and 
upon charges for inland freight or transportation from Reims to 
Havre. In 1863, or more than six years after such exaction, the 
plaintiffs brought this suit against Mr. Redfield to recover such 
duties. Their déclaration was a common-law déclaration, and al- 
v.l6,no.3— 22 
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leged indebtednesa as existing at the commencement of the suit. 
The defendant's pleawas non-assumpsit. In 1864 a verdict was ren- 
dered by consent in this and 66 other suits for no liquidated amount, 
but subject to adjustment by a référée. So niuch of this verdict as 
applied to the issues raised by the défendant appears in the opinion 
of the court. In 1874, on application of the plaintiff, an order was 
made nullifying a provision in the verdict as to the statute of limita- 
tions, exoept in thos8 of the 67 suits, in which the statute was pleaded 
as a défense. Prior to the commencement of this suit plaintiffs 
brought a suit against Mr. Eedfield, and in 1864 recovered judgment 
for a part of such duties paid upon many of the entries upon which 
they sought to obtain a f urther recovery in this suit. On the hear- 
ing before the référée the défendant admitted that duties paid on 
commissions above the usual rates were recoverable, but insisted : 
(1) That no recovery could be had on any item of such suit because 
(a) -the judgment and satisfaction thereof in the former suit was a 
complète bar to such recovery ; and (6) each of such items was barred 
by the statute of limitations. (2) That neither under the verdict 
or protest in this suit was the duty paid on "frais jusqu'à bord" re- 
coverable. (3) That, as the verdict did not liquidate plaintiffs' dam- 
ages, there was no rest at the date of the verdict; but interest ran 
continuously from the date of payment of the excessive duties recov- 
able by plaintiffs until the date of the liquidation of the amount 
thereof by the référée. But the référée reported against the défend- 
ant on each of thèse propositions, and, on exceptions duly raised 
thereto, his report and the defendant's exceptions came before the 
court with the resuit stated below. 

A. W. Grisivold, for plaintiffs. 

Elïhu Root, U. S. Atty, E. M. Morse, and Thos. Greenwood, for de- 
fendant. 

Wallace, J. In 1864 a verdict was rendered in tins case, and a 
number of other cases involving the same questions, upon the consent 
of counsel in open court. The suits were brought to recover duties 
alleged to hâve been illegally exacted by the défendant as collector of 
the port of New York upon merchandise imported by the plaintiffs. 
The duties were levied under section 1 of the aot of congress of March 
3; 1851, directing the collector to levy duty upon the actual market 
value or wholesale priée of merchandise, at the period of exportation 
to the United States, in the principal markets of the country from 
which the same is imported, and upon "ail costs and charges except 
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insurance, and including in every case a charge for commissions at 
the usual rates." The verdict was "for the plaintiffs for excess of 
duty, with interest thereon, illegally exacted from plaintiffs, and paid 
under protest to défendant and not barred by the statuts of limita- 
tions." It further stated in gênerai terms upon what charges and 
commissions the duties exacted might be recovered; among others, as 
follows: "On charges on merchandise imported at New York for the 
transportation of the goods from the interior of the country, by rail- 
road or water carriage, incurred prior to the time of exportation." A 
référence was subsequently ordered tô a référée to ascertain and re- 
port the amount due to the plaintiffs in the several cases. 

The exceptions to the referee's report présent various questions 
which are not open to considération. Certainly the verdict, rendered 
in 1864, upon the consent of counsel, must be as conclusive upon the 
matters covered by it as a stipulation formally made and acquiesced 
in for nearly 20 years. That verdict precludes the défendant from 
denying that the plaintiffs are entitléd to feoover excess of duties 
illegally exacted by, and paid under protest to, the défendant. When 
the plaintiffs show that they hâve paid excessive duties under protest 
to the défendant, by the terms of the verdict they are entitléd to re- 
cover the same. The défendant eannot, therefore, avail himself of a 
défense which proceeds upon the theory that plaintiffs never had a 
cause of action for the recovery of such duties. The défense of a 
-former suit in bar is of that character. 

The défense of the statute of limitations was reserved to the de- 
fendant by the terms of the verdict, but when the case was ■before 
Judge Blatohfobd, on defendant's motion to be allowed to plead the 
statute of limitations, he denied leave. This was, donbtless, upon 
the theory that the right to interpose that défense only applied to 
those cases in which it had been pleaded. The verdict was rendered 
in a large number of cases, and is so indefinite in many of its clauses 
that Judge Nelson, in 1868, in Winslow v. Maxwell, and Judge Ben- 
edict, in 1869, in Greenleaf v. Scheli, treated it as a stipulation open 
not only to construction but to modification. The order of Judge 
Blatchpord precludes the défendant from availing himself of the 
statute of limitations. 

The défendant insists that the référée improperly allowed the 
sums paid for duty upon the charges on the merchandise at Havre 
after its arrivai thére. The évidence shows that thèse charges were 
for cartage and commissions to the merchant who received the mer- 
chandise for the plaintiffs, and put it on board ship for exportation. 
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They were not charges for inland transportation from one principal 
market to another, and therefore were not specified in the protest of 
the plaintiffs. Construing the verdict with the aid of the protests, 
it seems elear that it was never intended to authorize the recovery 
of duties paid for such charges; and that this is the true construction 
is the more clear because the recovery intended to be authorized by 
the verdict was for duties which the courts had held were not legally 
collectible, and which the treasury department had conceded to hâve 
been illegally exacted. This is a part of the history of thèse cases in 
this court. It had been decided that charges for freight, on trans- 
portation of merchandise from the interior markets of the country 
to the port of exportation, were not dutiable. Gibb v. Washington, 1 
Me Ail. 430. It had also been decided that charges for freight or 
transportation, from the place of shipment to the port of importa- 
tion, were not dutiable. The treasury department had acquiesced in 
thèse décisions. It had never been decided that charges for loading 
the merchandise on shipboard at the port of exportation, or that the 
commissions of those who took charge of the merchandise at such 
port, were not legitimate charges and commissions upon which duty 
was leviable. In the treasury circular of May 21, 1863, it is an- 
nounced that just such charges and expenses as are hère contested 
should be added to the value of the goods in levying duty. That 
régulation was in force, and the recognized rule of the department, 
when this suit was brought, and when the verdict, upon consent, was 
entered. It cannot be supposed the government meant to abandon 
its contention without a contest, and the language of the verdict 
does not require such an interprétation. The sums paid for duties 
levied upon thèse charges and commissions should be disallowed in 
the recovery. If the proteat had contemplated contesting any part 
of thèse charges and commissions it might be open to inquiry whether 
any part of themwere incidental to the transportation from Eeims to 
Havre. ;But there would be no reason for doubt respecting the addi- 
tion to the market value of such charges as would hâve been incurred 
<f Eeims had been the port of exportation instead of Havre. As the 
case stands, however, this inquiry cannot be pursued. The verdict is 
no broader than the terms of the protest. 

There is nd merit in the point taken by the défendant that the 
plaintiffs cannot recover for the duties paid during the period when 
one of them had no interest in the cause of action. If there had 
been a plea of misjoinder, quite Hkely, under the terms of this very 
peculiar verdict, it might hâve availed the défendant. 
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The verdict did not liquidate the damages recoverable by the plain- 
tiffs, and it was erroneous to make a rest, at the date of the verdict, 
in computing the interest which the plaintiffs are entitled to as part 
of their damages. 

The case is referred back to the référée to ascertain the sum due 
the plaintiffs upon the principles thus stated. 



Bartels and others v. Schell. 
(Uireuit Court, S. D. New York. April 4, 1883.) 

1. Rbcovbkt op Illégal Duties—" Frais Jusqu'à Bord." 

In this case -the plaintiif is not entitled to recover the duty levied on the 
charges frais jusqu'à bord. 

Bartels v. Èedfleld, ante, 336, followed. 

2. Samb— Issue of Non- Assumpsit— Evidence of Former Judgment. 

Under the rule of pleading which obtained when the issue was joined in this 
action, it was compétent for défendant, upon the issue of non-assumpsit, to give 
in évidence the record of a former judgment between the parties on the same 
cause of action. 

3. Action for Part op Entire Demand— Judgment a Bab. 

When a party brings an action for a part only of an entire, Indivisible de- 
mand and recovers judgruent, he is estopped from subsequentiy bringing an- 
other action for another part of the same demand. 

4. Former Judgment — How Far an Estoppel. 

The doctrine of the fédéral courts is that the estoppel of a former Judgment 
extends only to the matters in dispute, or points of controversy upon the dé- 
termination of which the finding or verdict was liquidated ; not as to ail mat- 
ters which might hâve been but were not liquidated. It does extend, hpw- 
ever, to ail matters which might hâve been liquidated, so far as to bar a sec- 
ond recovery Ûpon the same cause of action. 

This suit was brought against the défendant, November; 1863, to 
recover the same kind of duties paid to him as collecter of customs, 
and. under the' same, kind of a protest, as that of Bartels t. Redfield, 
ante, 336. The plaintiffs' déclaration was a common-law déclaration, 
and alleged indebtedness as existing at the date of the commence- 
ment of the 'sait. TJae def endant's plea was non-assumpsit. No ver- 
dict was ever rendered therein, but an order was made therein in 
1876, referring the suit to a référée to détermine and adjust, in ac- 
cordance with rôles and décisions of the court in similar caseg, Bofar 
as the same should be found applicable, the claims of the plaintiffs 
for exeess of such duties found to hâve been illegally exacted from 
plaintiffs, and providing for, the xaising of objections and exceptions, 
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etc., and bringing the same, together with the referee's report, before 
the court for review. In September, 1860, and prior to the com- 
mencement of this suit, the plaintiffs brought a suit against the de- 
fendant to recover duties exacted by him as collector. The plain- 
tiffs' déclaration in that suit alleged indebtedness as existing at the 
date of the commencement of that suit. The defendant's plea was 
non-assumpsit. October, 1863, the plaintiffs recovered in that suit, 
and December, 1864, on payment thereof, satisfied, a judgment for 
a part of the excessive duties paid on some of the entriesupon which 
the plaintiffB sought to recover further alleged excessive duties .in 
this suit. In October, 1882, the défendant applied for leave to 
amend his plea in the présent suit, by setting up therein this judg- 
ment and the satisfaction thereof in the former suit as a bar to ail 
recovery prior to September, 1860, in the présent suit. This appli- 
cation the court denied, but ordered the référée to allow to the de- 
fendant ail payments or refunds, if any, which might hâve been 
made to the plaintiffs either voluntarily or in prior suit, on account 
of such excessive duties. Subsequently, on the hearing before the 
référée, the défendant offered in évidence the pleadings, the bill of 
particulars, the judgment roll, and the satisfaction pièce of judgment 
in the former suit as a défense to the plaintiffs' entire claim for al- 
leged excessive duties paid prior to September, 1860, the date of the 
commencement of such former suit. The référée, however, under 
plaintiffs' objection, ref used to receive the same except for the pur- 
pose of showing what crédit the défendant was entitled to. Further, 
the défendants insisted that under their protests the plaintiffs were 
not entitled to recover duty paid on "frais jusqu'à bord," but the réf- 
érée found that such duties were recoverable. Afterwards, on excep- 
tions duly raised, the competency of this offer and the report of the 
référée were passed upon by the court with the resuit stated below. 

A. W. Griawold, for plaintiffs. 

Elihu Root, U. S. Atty., E. M. Morte, and Tkos. Oreenwood, for 
défendant. 

Wallace, J. The order of référence in this case directs the réf- 
érée to proceed to détermine the claims of the plaintiffs in accord- 
ance with the rules and décisions of this court in similar cases, tu 
far as the same may be fonnd applicable, for excess of duties upon 
such charges and commissions as may be found to hâve been ille- 
gally exacted from plaintiffs and paid under protest. 

This order leaves ail the issues presented by the pleadings open to 
the décision of the référée. It was compétent, therefore, for him to 
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détermine whetlier the plaintiffs hâve any cause of action arising 
from the payinent of duties exacied by the défendant. The subsé- 
quent order modifying the original order was not intended tb deprive 
the défendant of any rights which existed in his favor to make any 
défense open to him under the original order of référence. In view 
of the antécédent proceedings in the case, it is not surprising that 
the référée should hâve misconstrued the meaning pf this order and 
interpreted it in a way its language does not require. 

The plaintiffa are not entitled to recover the duty levied on the 
charges "frais jusqu'à bord," for the reasons stated in the opinion in 
Bartels v. Redjield, ante, 336. The protests in this case are not suf- 
ficiently explicit to authorize the claim for such duties to be allowed. 

Under the rules of pleading which obtained when issue was joined 
in this action, it was compétent for the défendant, upon the issue of 
non-assumpsil, to give in évidence the record of a former judgment 
between the parties on the same cause of action. Young v. Black, 1 
Cranch, 565. As the former judgment was for the plaintifîs, it ex- 
tinguished the demand upon which it was recovered. 

It appears by the record of the former action, and by the bill of 
particulars therein of the plaintiffs' demand, that many of the de- 
manda litigated in the présent suit were litigated in the former suit. 
In the former suit plaintiffs sought to recover payments made for du- 
ties on a large number of importations from January 2, 1857, to 
April 22, 1861. 

The duties liquidated upon each entry, whenpaidby plaintiffs, were 
wrongfully exacted to the extent that they were not authorizéd by 
law, and thereupon a cause of action arose to the plaintiffs for the 
recovery of the whole sum illegally exacted. They had the right to 
bring a separate suit for each distinct cause of action. The liqui- 
dation upon each entry was the foundation of a single and entire 
cause of action. The right of action for payment of duties liquidated 
upon différent entries is, however, several and distinct for each entry. 
The distinction between demands or rights of action which are single 
and entire, and those which are several and distinct, is that the for- 
mer immediately arise out of one and the same act, and the latter out 
of différent acts. Secor v. Sturgis, 16 N. Y. 548. But the plaintiffs 
could not split up each exaction of duties so as to make several ac- 
tions or causes' of action for the several items includedin one liqui- 
dation. When a party brings an action for a part only of an entire 
indivioible demand and recovers judgment, he is estopped from sub« 
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sequently bringing another action for another part of the same de- 
mand. Baird v. U. S. 96 U. S. 430. 

In the présent suit it sufficiently appears that many of the entries 
upon which duties were exacted, and are now sought to be recovered, 
are the same upon which the plaintiffs recovered in the former suit 
a portion of the duties liquidated. They hâve had their day in court 
as to each cause of action founded on each entry, and cannot litigate 
it again. It was error to exclude the record of the former judgment. 
That judgment, however, will not bar a recovery for distinct and sev- 
eral causes of action which were not litigated. If it appears that no 
part of the duties liquidated upon a particular entry of the plaintiffs' 
importations were sought to be recovered in that suit, the former 
judgment is not an estoppel. The doctrine of the fédéral courts is 
that the estoppel extends only to the matter in issue or points in con- 
troversy, upon the détermination of which the finding or verdict was 
rendered ; not as to ail matters which might hâve been but were not 
liquidated. Smith v. Town of Ontario, 4 Ped. Eep. 388 ; Cromwell v. 
Sac Go. 94 U. S. 351. It does extend, however, to ail matters which 
might hâve been litigated so far as to bar a second recovery upon the 
same cause of action. 

The case is remanded to the référée for rehearing. 



People ex rel. Bunker v. Pacific Mail Bteam-Ship Co.* 
(Circuit Court, D. California. April 16, 1883.) 

CONSTITUTIONAL LAW — ReGTTLATIOK OF COMMERCE. 

Section 2955 of the Political Code of California, so far as it requires the pay- 
ment of 70 cents for each passenger, inspected to ascertain if he is afflicted 
with leprosy, coming into the United States by sea, and imposing a fine for 
non-payment upon the owners and consignées of the vessel bringing the pas- 
sengers, is unconstitutional and void. 

Demurrer to Complaint. 
W. W. Morrow, for Chas. G-. Bunker. 
Milton Andros, for défendant. 

Sawyer, J., (orally.) This is a demurrer to the complaint. The 
action is brought to recover $8,000, fées claimed to be due the 

*From the Pacific Coast Law Journal. 
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state immigration commissioner for inspection of passengers. The 
Political Code of the state of California provides for the inspection of 
ail passengers who arrive in this state from foreign countries by 
steamer, or other vessels, for the purpose of ascertaining whether any 
one or more of such passengers are afflicted with elephantiasis, or 
leprosy; and provides that the owner, captain, or consignée of the 
vessel shall pay to the commissioner who makes the inspection the sum 
of 70 cents for each passenger so inspected, whether ne is found to 
be suffering from this disease or not. It is also provided that the ex- 
cess so collected over $4,000 and expenses, as compensation for the 
commissioner, shall, when required for the purpose, be paid into the 
treasury of the state, for the purpose of building a place where the 
persons afflicted with this disease shall be kept and taken care of, so 
that they shall not corne in contact with the other people of the 
state. 

It is contended that this provision of the Code is unconstitutional ; 
that it interfères with the régulation of commerce. 

I am unable myself to distinguish the case hère presented from 
that of People v. Compagnie Générale Transatlantique, 2 Sup. Ct. 
Eep. 87, decided a few days ago by the suprême court of the United 
States. It seems to me that that décision covers this case precisely. 
In the head-notes of that décision it is stated that a New York state 
statute imposed a tax of one dollar on every passenger from a for- 
eign country brought into New York upon vessels, under wbat is 
called an inspection law, which authorizes passengers to be inspected 
with référence to their being criminals, paupers, lunatics, orphans, 
or infirm persons, liable to become a public charge, with a view of 
preventing such persons from coming into the state, and with a view 
of returning them to the country from which they came. This tax 
was levied to pay the expense of inspection, and for such other pur- 
poses as might be provided. The statute is held to be a régulation 
of commerce within the exclusive power of congress. In the head- 
notes is the following language : 

" The tax is not relie ved from this constitution al obligation by saying in the 
title of the statute that it is in aid of a law called an. inspection law, which 
authorizes passengers to be inspected with référence to their being criminals. 
paupers, lunatics, orphans, or infirm persons, liable to become a public 
charge." 

The title of the New York statute is, "An act to raise money for 
the exécution of the inspection laws of the state of New York." The 
first section provides : 
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" There shall be levied and collected a duty of one dollar for eacli and every 
alien passenger who shall corne by vessel from a foreign port to the port of 
New York, for whom a tax has not heretofore been paid ; the same to be paid 
to the Chamberlain of the city of New York by the master, owner, agent, or 
consignée of every such vessel within 24 hours after the entry thereof into 
the port of New York." 

In the décision in the case referred to I find the following : 

" The argument mainly relied on in the présent case is that the new statute 
of New York, pàssed after her former statute had been declared void, is in 
aid of the inspection laws of the state. This argument is supposed to dérive 
support from another statute passed three days earlier, entitled 'An act for 
the inspection of alien emigranta and their effects by the commissioners of 
émigration.' " 

The fact that there are two différent statutes mates no différence. 
One refers to the other, and they are to be construed together as one 
statute. In its décision the court goes on to say : 

"This act empowers and directs the commissioners of émigration 'to in- 
spect the persons and effects of ail persons arriving by vessels at the port of 
New York from any foreign country, as far as may be necessary, to ascertain 
who among them are habituai criminals, or paupers, lunatics, idiots, or imbé- 
ciles, or deaf, dumb, blind, inflrm, or orphan persons without means or capac- 
ities to support themselves, and subject to become a public charge, and whether 
their persons or effects are afïected with any infectious or contagious disease, 
and whether their effects contain any criminal implements or contrivances. 
* * *' Thèse two statutes, construed together, it is argued, are inspection 
laws within the meaning of article 1, § 10, clause 2, of the constitution 
of the United States, to-wit: 'No state shall, without the consent of con- 
gress, lay any imposts or duties on imports or exports, except what may be 
absolutely necessary for executing its inspection laws.' " 

Then the court goes on to discuss the question, and holds that this 
is not an inspection law within the meaning of the constitutional pro- 
vision ; that the inspection laws refer to the importation of goods and 
not to passengers. The court then proceeds : 

" It is apparent that the object of thèse New York enactments goes far be- 
yond any correct view of the purposeof an inspection law. The connu ission- 
ers are ' to inspect ail persons arriving from any foreign country to ascertain 
who among them are habituai criminals, or paupers, lunatics, idiots, or imbé- 
ciles, * * * or orphan persons, without means or capacity to support them- 
selves, and subject to become a public charge.' " 

The object of the statute of this state is substantially the same — to 
provide for the inspection of passengers, to ascertain whether any of 
them hâve a particular diseaBe. 
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"Another section," tho court says, "provides for the custody, the support, 
and the treatment for disease of thèse persons, and the retransportation of 
criminals. Are thèse inspection laws? Is the ascertaintnent of the guilt of 
a crime to be made by inspection? In façt, thèse statutes differ from those 
heretofore held void only in calling them in their caption ' inspection laws,' 
and in providing for payment of any surplus, after the support of paupers, 
criminal, and diseased persons, into the treasury of the United States, — a sur- 
plus which, in this enlarged view of what are the expenses of ah inspection 
law, it is safe to say will never exist. A state cannot make a law designed 
to raisemoney to support paupers, to detecfc or prevent crime, to guard against 
disease, and to cure the sick, an inspection law, within the constitutional 
raeaning of that word, by calling it so in the title." 

So, if you christen it a police régulation, or by any other name, it 
will make no différence, It is not an inspection law. The présent 
case cornes precisely within this case referred to, in my view. I dis- 
pose of it upon that ground. Thèse acts, alleged in the complainfc in 
this case, hâve occurred since the third day of August, Ï882. But, 
in the case referred to, the court intimâtes that oongress has passed a 
law which, if it did not cover thèse cases before, cuts up this whole 
subject by the roots. In the décision it is stated : 

"Since the décision of this case in the circuit court, congress has under- 
taken to do what this court has repeatedly said it alone had the power to do. 
By the act of August 3, 1882, entitled 'An act to regulate immigration,' a 
duty of 50 cents is to be collected, for every passenger not a citizen of the 
United States, who shall corne to any port within the United States by steam 
or sail vessel from a foreign country, from the master of said vessel by the 
collecter of customs. The money so collected is to be paid into the treasury 
of the United States, and to constitute a fund to be called the immigrant fund, 
for the care of immigrants arriving in the United States, and the relief of such 
as are in distress. The secretary of the treasury is charged with the duty of 
executing the provisions of the act, and with supervision over the business 
of immigration. No more of the fund so raised is to be expended in any port 
than is collected there. This législation covers the same ground as the New 
York statute, and they cannot co-exist." 

Under that décision, I think that this provision of the Political 
Code of California is unconstitutional, and the défendants are not lia- 
ble to pay the amount named, 70 cents, for the passengers examined, 
or the fine imposed for non-payment. 

The demurrer is sustained, and judgment will be entered for de- 
fendants on the demurrer. 
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Pacific Coast Mining & Milling Co. v. Spargo and others.* 

Same ». Fick and others.* 

Circuit Court, D. California. April 16, 1883.) 

1. Patent to Lards Embbacdtg Mines. 

Where a patent to lands is issued by the United States.it carries ail mines 
in the lands patented, to which no right bas attachcd at the time the patent 
issues. 

2. Patent Relates to Entry. 

"Where a purchaser enters and pays fora tract of public landsreceivinga eer- 
tificate of purchase therefor, the patent subsequently issued in pursuance oi 
such certiflcate relates to and takes effect from the date of the entry. 

3. Réservation m Patent op Right to Work a Mine. 

"Where a patent to public land réserves the right of a proprietor of a mining 
vein or Iode to extract and remove hia ore therefrom, should it be fourni to 
penetrate or intersect the lands granted by the patent, the réservation refers 
only to parties who are proprietors at the time when the right of the patentée 
attaches to the land, or the date of the entry or patent. 

At Law. 

Garber, Thornton è Bishop and F. W. Cole, for plaintiff . 

C. W. Cross, for défendants. 

Sawyer, J. In the first case the grantor of plaintif! entered and 
paid for the land described in the complaint at the rate of $1.25 
per acre, at the proper land-office, and received his certificate of pur- 
chase on December 19, 1874. In pursuance of his purchase a United 
States patent in the usual form issued to him on September 6, 1876. 
In March, 1880, the grantors of défendants located, in the usual way, 
a gold-bearing quartz Iode, under the surface on the land in question, 
■which they and the défendants worked under ground by means of a 
tunnel extended into it from without the boundaries of the land. 
Défendants claim title under this mining location. The patent to 
the plaintiff's grantor contained the clause : 

" Subject to any vested and accrued water rights for mining, agriculture, 
manufacturing, or other purposes, and rights to ditches and réservoirs used 
in connection with such water rights as may be recognized and acknowledged 
by the local customs, laws, and décisions of courts; and also subject to the 
right of the proprietor of a vein or Iode to extract and remove his ore there- 
from, should the same be found to penetrate or intersect the premises hereby 
granted, as provided hy law." 

Défendants insist that the mine subsequently located is embraced 
in this provision: "Also subject to the right of the proprietor of a 

*From the Pacific Coast Law Journal. 
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vein or Iode to extract and remove his ore therefrom, should the same 
be found to penetrate or intersect the premises hereby granted, as 
provided by law. " The language of the exception, strictly construed, 
seema to refer only to mineB located outside the lands which, by their 
dip or inclination, penetrate or intersect the land patented, and 
not to mines discovered and located within it. Bat, however this may 
be, the language certainly does not mean parties claiming to be "prô- 
prietors" who locate mines after the issue of the patent, but only 
persons who are "the proprietors" of mines at the time when the 
patentee's rights attached. When the patent issues, it covers every- 
thing embraced in the land to which no prior right has attached, 
otherwise the patent would not hâve reserved the rightB of "the pro- 
prietor of a vein," but would hâve reserved the veinitself. There can 
be no right of a "proprietor" to reserve unless there is a proprietor 
who has rights to protect at the time the réservation is made. The 
patent passed the entire title as against any subséquent locator, and, 
that being so, no légal right could be aequired against the patentée, by 
a subséquent location. No man could become thé proprietor of a 
mine already granted, except by purchase from the grantee. The 
patent cannot be attacked collaterally in thiB action. The land- 
ofncers were charged with the duty of ascertaining whether the lands 
were subject to be patented or not, and their détermination is con- 
clusive ; at least, in this action. 

The case of Steel v. St. Louis Smelting db Refining Go. 106 U. S. 
447, [S. C. 1 Sup. Ct. Rep. 389,] decided at the présent term of the 
suprême court, is emphatic on this point. But the same principle 
has been established by numerous prior décisions of that court. 
Smelting Go. v. Kemp, 104 U. S. 636; Quinby v. Conlan, Id. 426; 
Moore v.Robbins, 96 U. S. 530; Shepley v. Cowan, 91 U. S. 330; 
Johnson v. Towsley,13Wa\\. 72; Vance v.Byrbank, 101 U.S. 519. 

In the other case, against Fick et al., the grantor of the plaintiff 
entered the land, paid for it, and received his certificate of purchase 
on December 19, 1874. The mining location of défendants was made 
August 14, 1875, while the patent issued upon the certificate of pur- 
chase is dated September 6, 1876. The différence between this and 
the other case is that in this case the mining location was made after 
the entry and payment for the land, but before the patent issued; 
while, in the other, the mining location was not made till after the 
patent issued. But this can make no différence in the rights of the 
parties. The purchaser became the équitable owner of the land the 
moment ne entered and paid for it, and received his certificate of 
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purchase. From that time the United States had no real iaterest in 
the land. It only held the dry légal title in trust for the purchaser, 
pending the usual necessary delay io issuing patents, and the patent 
only perfected the title, the right to which had already vested. 
Lands cease to be public lands when entered and paid for. People v. 
Shearer, 30 Cal. 648 ; Gwynne v. Niswanger, 15 Ohio, 368 ; Astrom v. 
Hammond, 3 McLean, 108; Carroll v. Perry, 4 McLean, 26; Carroll 
v. Safford, 3 How. 441; Witherspoon v. Duncan, 4 Wall. 210, 219; 
Hughes v. U. S. Id. 232; Union M. & M. Co. v. Dangberg, 2 Sawy. 
454. 

When the patent finally issues it attaches itself to the entry and 
relates to the date of the entry. it is regarded, for the purpose of 
protecting the rights of the patentée against parties seeking to acquire 
intervening rights, as if issued at the date of the entry. The entry 
and patent are regarded as one title. Bagnell v. Broderick, 13 Pet. 
450-1; Gibson v. Chouteau, 13 Wall. 93; Shepley v. Cowan, 91 U. S. 
337; Smelting Co. v. Kemp, 104 U. S. 647; Hayner v. Stanly, 8 Sawy. 
225; [S. 0. 13 Fed. Eep. 217.] The title of the plaintif! dates from 
the date of the entry and payment, and not from the date of the 
patent; and the réservation in the patent relates to that date, and 
therefore antedates the mining location of the deîendants. The 
plaintif! in each case has the légal title to the mine, as well as the 
land, and is entitled to recover the Iode from which it has been 
ousted, and it is so ordered. 



Simplot v. Chicago, M. & St. P. Ry. Co. 

(Circuit Court, N. D. lowa, B. D. 1883.) 

Raïlkoad— Use of Street for Traces — Grant to Citt of Dubuqtte— Acts 
of conqrbss of jtti,t 2, 1836, and mabch 3, 1837— statuts of limitations 
— estoppel — judgmbnt against cltt. 

When the town of Dubuque was laid out by the acts of congress of July 2, 
3836, and March 3, 1837, the United States caused a réservation to be made of 
a strip of land f ronting on the Mississippi, the same being reserved for and 
dedicated to public use forever "for the purposes of a highway and for othcr 
public uses." In 1853 the United States granted this land to the city of Du- 
buque, providing, however, that this graut should "ia no manner affect the 
rights of third persons therein, or to the use thereof, but should be subject 
to the same." This strip, then known as Front street, was used as a highway 
and for levée purposes, and subsequently portions of it were occupied by the 
tracks of railroad companies, and in 1874 the track now owued by the Chi- 
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cago, Milwaukee & Bt; Paul Railway Company was laid over a triangle form- 
ing part of Front Street as originally laid out. At that time there was no 
building or fence or other érection on the land on which the track was laid. 
The plaintiffs had been in possession of this triangular tract for over 10 yearc, 
and duiing that time they had paid to (lie city certain sums assessed for the 
laying out, curbing, and paving of streets adjacent thereto, but they had full 
knowledge of the fact that this triangle was part of the public réservation. 
They claimed title to the land under three claims : (1) Adverse possession un- 
der the statute of limitations ; (2) an équitable estoppel agaïnst the public ; and 
(3) an adjudication by the district court of Dubuque county in their favor in 
Simplot v. City of Dubuque; and as owners of the land demanded damages f rom 
the railroad under the provisions of section 1244 of the Code of Iowa. Hdd : 

(1) That, as the city of Dubuque was incorporated under a spécial charter, 
the provisions of section 464 of the Code were not applicable, and the owner 
of land abutting on a highway or street along which a railroad track was laid, 
could not recover damages unless he owned the fee in the soil over which the 
tracks passed ; and as the title to this land was held by the city as a trustée for 
the furtherance of the public uses and purposes to which the property had 
been originally dedicated, title could not be acquired by adverse possession, 
and plaintiffs were not entitled to recover. 

(2) That the àct of the city in collecting the taxes was for its own benefit 
alone, and could not work an estoppel as against the gênerai public, for whose 
use the triangle was dedicated, and plaintiffs could dérive no title by reason 
of an estoppel. 

(3) That as the railroad company did not acquire its sole right to use the 
street for its tracks f rom the city, but by virtue of the origiûal act of congress, 
in dedicating this tract to public uses, it was not bound by the decree and j udg- 
ment against the city in the case of Simplot v. City of Dubuque, to which it was 
not a party. . 

2. Municipal Cobpobations — Statuts of Limitations— Estoppel in Pais. 

When a municipal corporation seeks to euforce its private rights, as distin- 
gtiished from rights belonging to the public, it may be defeated by force of the 
statute of limitations ; but in ail cases wherein the corporation représenta the 
public at large or the state, or is seeking to enforce a right pertaining to sov- 
ereignty, the statute of limitations, as such, cannot be made applicable. In 
such cases, however, the courts may apply the doctrine of estoppel in pais, and 
by means thereof, when justice and right demand it, prevent wrong and in- 
jury being done to private rights. 

This proceeding was instituted by the plaintiffs, under the provis- 
ions of section 1244 of the Code of Iowa, for the assessment of the 
damages claimed by plaintiffs to hâve been caused to their property 
by the construction and opération of the railroad track now oecupied 
by the défendant corporation at and near the intersection of Iowa 
and First streets, in the city of Dubuque, Iowa. 

The plaintiffs are, and hâve been for years, the owners of certain 
realty abutting on Iowa and First streets, and they claim that the 
track in use by the défendant is located upon their property to their 
damage; and, for the purpose of settling the amount of damages, the 
plaintiffs, under the provisions of section 1244 of the Code, made 
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application to the sheriff of the proper couuty for the appomtment 
of commissioners as therein provided. 

Upon the coming in of the report of the commissioners, both 
parties appealed to the circuit court of Dubuque county, and under 
the provisions of section 1254 the land-owners appeared in that court 
as plaintiffs, and the railway corporation as défendant, and there- 
upon the latter'removed the cause to this court. 

The cause coming up for trial before the court and jury, the de- 
fendant admitted in open court that the said Chicago, Milwaukee & 
St. Paul Bailway Company, défendant herein, was the successor by 
purchase of the rights of the Dubuque, Bellevue & Mississippi Eail- 
road Company; of the Chicago, Clinton & Dubuque Railroad Com- 
pany; and of the Chicago, Clinton, Dubuque & Minnesota Eailroad 
Company; that the track now used and owned by défendants was 
first used for railroad purposes in 1874, and had since then been 
used by the companies to whose rights this défendant had succeeded; 
that plaintiffs were the owners in fee-simple of lots 529 and 530, 
as platted on the original map of the town of Dubuque, as laid out 
by the commissioners appointed under the provisions of the act of 
congress of 1836. Thereupon the plaintiffs in open court admitted 
that the track operated by the défendant and the railroad companies 
under which it claimed, was not located upon any part of lots 529 
and 530 as originally laid out; that it passed over a triangular pièce 
of ground adjacent to said lots, which triangular pièce of ground 
formed part of Front street, as shown on the original map of Du- 
buque; that Front street, as shown on that map, constituted the rés- 
ervation which the commissioners had reserved for public uses, as 
provided for in said act of congress; that plaintiffs knew that said 
triangle was part of Baid réservation, and did not claim title thereto 
as being part of either lots 529 and 530 ; that they had no patent or 
conveyance of said triangle, but claimed title thereto under the statute 
of limitations, and under the decree rendered in the case of Alex- 
ander and Charles Simplot v. The City of Dubuque, in the district 
court of Dubuque county, Iowa. 

A map or plat of the ground, showing its présent condition and 
surroundings, was admitted in évidence, as well as a copy of so much 
of the original map of the town of Dubuque as shows the réserva- 
tion of Front street, set apart for public uses, with lots 529 and 530, 
and surroundings. 

Plaintiffs introduced in évidence the decree rendered in their favor 
against the city of Dubuque, in a cause instituted by them in 1874, 
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in the district court of Dubuque county, Iowa; and also introduced 
in évidence a written agreement signed by Amos H. Peaslee, then 
mayor of the city of Dubuque, William G. Stewart, and the plaintiff s, 
which provided for the laying down and taking up of the track across 
the triangle in question; and also introduced évidence showing that 
the track laid down under this agreement had not been taken up, al- 
though they had demanded that it should be removed, both of the 
city and William G. Stewart, as the représentative of the Dubuque 
Harbor Company; that after Stewart was through with the use of 
the track, the Chicago, Clinton & Dubuque Eailroad Company com- 
menced the use of the track, placing a car on the Bame in the nigbt- 
time, without the knowledge or consent of plaintiff s; that the Chi- 
cago, Clinton & Dubuque Eailroad Company and its successor hâve 
ever since used the track and refuse to remove it. 

The court directed the jury to find a spécial verdict in answer to 
certain questions submitted to them by the court, and thèse findings 
are to be read as part of this statement of facts. 

Both parties moved for judgment upon the spécial findings or ver- 
dict of the jury. Upon considération thereof, the court found and 
adjudged that the proceedings should be dismissed at.cost of plain- 
tifs, for the reasons that plainiiffs had failed to show that they were 
the owners of the triangle over which the defendant's track is lo- 
cated, and that hence they could not recover damages in this pro- 
ceeding, the grounds for which conclusion are more fully set forth in 
the following opinion. 

M. H. Beach, for plaintiffs, 

W. J. Knight and D. S. Wegg, for défendant. 

Shiras, J. By the act approved July 2, 1836, congress provided 
for the "laying off the towns of Fort Madison and Burlington, in the 
county of Des Moines, and the towns of Bellevue, Dubuque, and 
Peru, in the county of Dubuque, territory of Wisconsin." 

The act provided that the towns named should, under the direc- 
tion of the surveyor gênerai, be laid off into town lots, streets, avenues, 
and lots for public use called the public squares, and that, upon the 
completion of the survey of the lots, a plat thereof should be re- 
turned to the secretary of the treasury, and the lots should be offered 
for sale at public sale ; it being f urfcher enacted "that a quantity of 
land of proper width, on the river banks, at the towns of Fort Madi- 
son, Bellevue, Burlington, Dubuque, and Peru, and running with said 
river the whole length of said towns, shall be reserved from sale (as 
v,16,no.3— 23 
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shall also the public squares) for public use, and remain forever for 
public use, as public highways, and for other public uses." 

Under the provisions of this act of congress, and the act amenda" 
tory thereof, passed March 3, 1837, the town of Dubuque was laid 
out, and a plat thereof was executed and ûled at Washington as re- 
quired by the act. 

. The réservation provided for. on the river bank was properly laid 
off and platted, and on the map was clearly indicated by well-defined 
lines. 

In 1853 congress passed "An act for the relief of the town of 
Bellevue and the cities of Burlington and Dubuque," whereby there 
was granted to the cities of Burlington and Dubuque the land bor- 
dering on the Mississippi river, and rëserved for public uses under 
the act of 1836, to be disposed of as the eorporate authorities of said 
cities should direct; it being further provided "that the grant mâde 
by this act shall operate as a relinquishment only of the right of the 
United States in and toeaid prernises, and shall in no manner af- 
fect the rights of third persons therein, or to the use thereof, but 
shall be Bubject to the same." 

In the case of Cook v. Oity of Burlington, 30 Iowa, 94, the suprême 
court of Iowa construed this act of congress of 1853, and its effect 
npon the réservation provided for in the act of 1836, and reached the 
following conclusions : 

(1) That under the aet of 1836 the strip rëserved was dedicated to public 
use, and that, after the sale of lots abutting thereon to individuals, the 
act making this dedication assumed the character.of a contract which could 
not afterwards be abrogated and repealed ; that after the passage of the act of 
1836, and the sale of lots thereunder, the public acquired a right in this rë- 
served strip for a highway and other public uses; and to the extent of the 
right acquired by the public, that of the government was limited and con- 
trolled. The use was dedicated to the public, and the act of congress mak- 
ing the dedication was in the nature of a contract which could not after- 
wards be repealed; that the title remained in the government, but was held 
in trust. 

(2) That the act of 1853 had the effect of subrogating the city to the rights 
of the United States government in the property; that the power of absolute 
disposition did not réside in the government, and did not pass to the city; 
that the city took it for the same purposes for which the government held it, 
subject to the same trusts and aflected by the same conditions ; that it could 
dispose of it for public uses, but not for private uses ; that having only a 
qnalified title, the city cannot convey an absolute one. 

(3) That the réservation was set aside " for public highway and for other 
public uses;" that the use- thereof for the construction of arailroad along the 
same, carne vvithin the purposes of the dedication by the act of congress, it 
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being covered by the phrase "other public uses," even if it did not corne with- 
in the use " for a public highway." 

In the cases of Milburn v. City of Cedar Rapide, 12 Iowa, 247; 
Clinton v.C.R.éM.R.R. Go. 24 lowa, 455 ; G. N.é S. W. R. Go. 
v. Mayor of Newton, 36 Iowa, 299, and other causes following the 
rulings therein announced, it was held by the suprême court of Iowa 
that a railroad might be located along a public street or highway 
without the consent of the city or town, and without compensation 
being made therefor, subject, however, to proper équitable control. 

This rule remained the law of the state until the adoption of the 
Code of 1873, by section 464 of which it was enactèd that cities 
shall hâve the power to authorize or forbid the location or laying 
<îown of tracks for railways, etc., along the streets and alleys, etc, 
and further providing for the payment of damages. This section, 
however, forms part of chapter 10, tit. 4, of the Code, knownas "The 
General Incorporation Act," and does not apply to or in any manner 
affect the rights or powers of cities acting under spécial charters, of 
which Dubuque is now, and always has been, one. 

In Slatten v. Des Moines Valley R. R. 29 Iowa, 148, it was ruled 
that the owners of property abutting on a street, the fee of which 
was in the city, could not recover damages for the injury to their 
property caused by the construction of a railroad along the street in 
front of their property. 

This décision was upheld in City ofDavenport v. Stevenson, 34 Iowa, 
225 ; Barr v. Oskaloosa, 45 Iowa, 275 ; and other cases not necessary 
to cite. 

In Kucheman v. G., G. é D. Ry. Go. 46 Iowa, 366, the question of 
the right of the owner to recover damages for the construction of a 
railway along a street, where the abutting owner owned the fee in 
the street, subject to the easément of the highway, was pfesented, 
and it was determined that if he owned the fee in the street, then ne 
might recover damages, upon the theory that the construction of the 
railroad imposed an additional burden upon the soil, the title of 
which is in the abutting owner; that thereby his property is taken 
for public use, and he is entitled to damages. 

In 1874, therefore, when the railway track complained of in this 
cause was operated for railroad purposes, the rules of law applicable 
thereto were as follows : 

The city of Dubuque was incorporated under a spécial charter, 
and the provisions of section 464 of the Code of 1873 did not apply 
to Dubuque ; therefore, if a railroad track was laid along a street or 
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highway, the abutting owner could not recover damages unless he 
owned the fee in the soil over which the track waB laid; that if he 
owned property abatting on a highway, but did not own the soil or 
fee in the highway, then any damages he might sufïer by the con- 
struction of a railroad along the highway were purely consequential 
and not recoverable. 

The pivotai point, therefore, in the cause, is the question whether 
the plaintiffs were, in 1874, when the track now operated by défend- 
ant was first put in use, the owners of the soil or fee in the strip 
over which the track was laid and upon which it now remains. 

The plaintiffs owned lots 529 and 530 as laid off on the original 
map of the town of Dubuque, but it was admitted in open court by 
plaintiffs that the triangle over which the railroad track was laid, 
did not form part of lots 529 and 530; that it was part of Front 
street, — that is to say, of the réservation dedicated to public use under 
the act of congress of 1836; that the plaintiffs never had had any 
patent or conveyance thereof from any source. The plaintiffs claimed, 
however, that they had had the open, adverse, and hostile posses- 
sion of the triangle for more than 10 years before the track was laid 
down thereon, and that under the principles of the statute of limit- 
ations, and the doctrine of équitable estoppel, they were the owners 
of the triangle, and that their right had been recognized and adjudi- 
cated by the suprême court of Iowa, in a proceeding brought by them 
against the city of Dubuque. 

As already shown, the land composing Front street was reserved 
from sale when the town of Dubuque was laid out, and the title 
thereto remained in the United States until 1853, when it was trans- 
ferred to the city of Dubuque, under the conditions and limitations 
set iorth in Cook v. City of Burlington, supra. The city never con- 
veyed or granted the title to plaintiffs. Hence plaintiffs must es* 
tablish their title without the aid of a grant or conveyance, actual or 
supposed, of the record or fee title. 

In the case of Ingram v. G., D. é M. R. Go. 38 Iowa, 676, a 
case brought to recover damages for the construction of a railroad 
along this same Front street in Dubuque, it was ruled that plaintiffs 
therein, who were owners of abutting property, could not recover ; 
that the company had the right, without the consent of the city, to con- 
struct its track along Front street. 

Plaintiffs claim title to the triangle in question under three claims : 
(1) Adverse possession under the statute of limitations; (2) an équi- 
table estoppel against the public; (3) an adjudication in their favor 
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in the case of Simplot v. City of Dubuque, which they rely upon as 
binding upon the défendant and the public at large. 

In the spécial verdict returned by the jury they found that the 
plaintiffs had been in the open, adverse, and continuous possession of 
the triangle for more than 10 years previous to the location and op- 
ération of the railroad track across the same in 1874. 

The légal proposition to be defcermined, therefore, is whether plain- 
tiffs can avail themselves of the statute of limitations to establish a 
title to this triangle, as against the public and the défendant. The 
défendant claims the riglifc to operate its railroad track across the 
triangle, because the same forms part of the réservation set apart 
under the act of congress for public uses. By the act of congress 
this réservation was forever dedicated to public use. It was reserved 
from sale when the other lots in the town of Dubuque were sold to 
private parties, and by express dedication it was set apart for the 
purposes of a public highway, and for other public uses. Thus the 
United States government exercised its undoubted power to dispose 
of this property as in its judgment was wisest and best for the inter- 
ests of the public. 

When congress in 1853 transferred the title to this strip of land 
to the city of Dubuque, it simply substituted the city as a trustée, to 
hold the title, subject to ail the conditions and liabilities to which 
the property was subject when the title stood in the United States. 
This is expressly held by the suprême court of Iowa in Oook v. City 
of Burlington, supra. 

Could the législature of Iowa, or the people thereof, in their sov- 
ereign capacity, in any manner authorize or empower the city of 
Dubuque, or any citizen thereof, to divert said réservation to a pri-- 
vate use, or to a use inconsistent, with and destructive of the pur- 
poses contemplated in the original dedication of it to public use, as 
declared in the act of 1836? 

In the act of congress approved March 3, 1845, providing for the 
admission of Iowa into the Union, as a condition thereto it was re- 
quired that the state should agrée, by ordinance, that it would never 
"interfère with the primary disposai of the soil within the same by 
the United States, nor with any régulations congress may find neces- 
sary for securing the title in such soil to the loua fide purchasers 
thereof." 

By an act and ordinance of the gênerai assembly of Iowa, under 
date of January 15, 1849, this proviso was accepted, and was made 
irrévocable and unalterable. 



3 88 FEDERAL BEPOBTEK. 

In the case of King v. Ware, 53 Iowa, 97-100, [S, C. 4 N. W. 
Rep. 858,] the suprême court of Iowa held that under the terms of 
this ordinance "it was not within the power of the state to question 
lus title by escheating the lands, or nullifying the sale ruade by the 
United States in any other ruanner." 

If, then, this réservation was dedicated to public use forever, by 
the act of 1836, when the title thereof was in the United States, and 
if the act of 1853, as is held by the suprême court of Iowa in Cook 
v. City of Burlington, did not change or abrogate this dedication, but 
operated only to change the holding of the title from the United 
States to the city of Dubuque, then the property remained for public 
use by the express provisions of the act of congress, and this consti- 
tutes a primary disposai of the property by the United States, which 
it is beyond the power of the state of Iowa to abrogate or nullify in 
any manner. In other words, if the législature of Iowa should enact 
that this réservation should no longer be used for public purposes and 
uses, but should be sold by the city for private use, such an act of 
the législature would be wholly void under the ordinance above re- 
ferred to. 

If, then, it be true that the state of Iowa cannot lawfully defeat or 
nullify the primary disposai of the lands within its borders by the 
United States, can it be done indirectly through the opération of its 
statutes of limitations, in cases like the one now before the court ? 
If the United StateB grant land to A. in fee, and B. occupies same 
adversely for the requisite tirhe, he will obtain a title against A., but 
this does not affect or defeat the title conveyed by the United States 
to A. The right and title acquired by possession take the place of an 
actual conveyance from A. to B., and as A. has the absolute right to 
convey the lands to B., the latter can acquire them by adverse pos- 
session. If, however, the United States reserves lands in Iowa for a 
public use, and dedicates them to such use, so that the trust has at- 
tached to the naked title in the hands of the government, and then 
the government eonveys the same to A. to be held by him for the 
public and for the public uses only, he having the right to convey the 
same for Buch uses, could B. in such case, by invoking the statute of 
limitations of the state, obtain the title and ownership of such land, 
when it is expressly provided in the organic law of the state that it 
shall not interfère with the disposition of the soil thereof, made by 
the United States? 

That the United States did primarily dedicate and set apart theii 
land to the public use forever is admitted. 
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If B. can, by invoking the statute of limitations of the state, be de- 
clared the owner of the land as his private property, then it is clear 
that thereby the disposition of the land by the United States has 
been defeated. 

The légal mode by which this has been accomplished, if it has been 
done, is through the opération of a statute of the state. Can such a 
resuit be permitted wi'thout violating the terms of the compact be- 
tween the state and the United States, by which the former bound it- 
self never to interfère with the disposai by the United States of the 
land within the boundaries of the state. 

Suppose, after Iowa had become a state, the gênerai assembly had 
passed an act providing that any and ail persons who should culti- 
vate any portions of thèse réservations, and pay taxes thereon for a 
period of five or ton years, should be deemed the owners in fee 
thereof, could it he possible that such an act could be upheld, in the 
face of the express compact entered into with the United, States? If 
not, wherein would such an act, in effect, differ from the claim that 
is now made under the gênerai statute of limitations ? 

In the case of King v. Ware, already cited, the suprême court of 
lowa held that where the United States had granted lands to a rion- 
resident alien, at a time when, under the laws of Iowa, such aliens 
could not hold lands in Iowa, but the same were liable,. to be es- 
cheated, that this statute could not be invoked todefeat the title con- 
veyed by the United States. The right of disposition was with the 
United States, and could not be defeated by the effect Of any statute 
of the state. ThiB case is in point, and in effect holds that the state 
cannot, by the effect of its gênerai statutes, defeat the primary dis- 
position made by the United States of any lands in Iowa. Applying 
this principle to the case at bar, it would f ollow that plaintiff cannot, 
by invoking the aid of the statute of limitations of the state, defeat the 
opération of the act of 1836, whereby Front street was forever re- 
served from sale to private parties and dedicated to public use. 

A further question is presented by this branch of this case, to-wit, 
whether the plaintiffs can rely on adverse possession as giving them 
a good title against the public. 

The plaintiffs claim that the interests and rights of the public are 
wholly vested in and represented by the city of Dubuque, and while 
they admit that so long as the title remained in the United States 
they could not get the benefit of the statute of limitations, yet that, 
when the title was relinquished by the United States to the city in 
1853, then the Btatute would run in their favor. It must be kept in 
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mind that this stnp or réservation was not conveyed to the city as its 
private property. The public retained its full rights therein, and 
the city held the title as a trustée for the furtherance of the public 
uses and purposes to which the property had been originally dedi- 
cated. Under such circumstances can the right of the public to the 
use of the réservation be defeated by showing an adverse posesssion 
within thè meaning of the statute of limitations? 

In Dill. Mun. Corp. (3d Ed.) § 675, the following is stated to be the 
correct view.of the question: 

"Municipal corporations, as we hâve seen, hâve, in some respects, a double 
character, — one public, the other (by wayof distinction) private. As respects 
property not held for public use, or upon public trusts, and as respects con- 
tracta and rights of a private nature, there is no reason why thèse corporations 
should not fall within limitation statutes, and be affected by thera. For ex- 
ample, in an action on contract or for tort, a municipal corporation mayplead, 
or hâve pleaded against it, the statute of limitations. But such a corporation 
does not own and cannot alien public streets or places, and no lâches on its 
part or on that of its officers can def eat the right of the public thereto ; yet 
there maygrow up, in conséquence, private rights of more persuasive force in 
the particular case than those of the public. It will, perhaps, be found that 
cases will arise of such a character that justice requires that an équitable es- 
toppel shall be asserted, even against the public ; but if so, such cases will f orm 
a law unto themselves, and do not fall within the légal opération of limitation 
enactraents. The author cannot assent to the doctrine that, as respects public 
rights, municipal corporations are within ordinary limitation statutes. But 
there is no danger in recognizing the principle of an estoppél in pais, as ap- 
plicable to such cases, as this leaves the courts to décide the question, not by 
the mère lapse of time, but by ail the circumstances of the case to hold the 
publie estopped or not, as right or justice may require." 

In the case of Burlington v. B. é M. K. R. Co. 41 Iowa, 141, the 
suprême court of Iowa recognized the true rule to be that when the 
city laid aside its sovereignty and placed itself in the position of a 
contracting party and dealt with the individual, not as a subject, but 
as a natural person, it then subjected itself to the provisions of the stat- 
ute of limitations. 

In Pella v. Seholte, 24 Iowa, 298, it was held that the statute could 
be successfully pleaded against the city, when it sought to enforce its 
rights to a square alleged to hâve been dedicated to the use of the cit- 
izens; but it was also announced that this ruling "would not neces- 
sarily apply to a case where the dedication was gênerai, unlimited, 
and for the whole public, and not restricted, or for the primary bene- 
fi't of the contemplated municipality, and hence under its spécial con- 
trol and guardianship; or to a case where the public corporation was 
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ignorant of its rights or those of the public, or that thèse had been en- 
croached upon, or that a hostile right was being asserted against it; 
or to a case where the action was by the state or its public officer 
to assert the public rights, and not the municipal corporation to as- 
sert its rights." 

In Davies y. Huebner, 45 Iowa, 574, the court quoteB the foregoing 
extracts from Pella v. Scholte approvingly, and f urther says : 

• "It will be readily seen that a distinction is hère made between the rights 
of a municipal corporation and those of the state or the gênerai public. "We 
believe the weight of authority is that the statute does not run against the 
gênerai public because of the adverse possession of a highway established in 
the mahner prescribed by law. Whether this rule should prevail in this state 
we do not détermine; and yet we believe there are cases where the non-user 
has continued for such a length of time, and private rights of such a charac- 
ter hâve been acquired by lohg-continued adverse possession, and the consé- 
quent transfer of lands by purchase and sale, that justice deraands the public 
should be estopped from asserting the right to open the highway." 

Thèse décisions by the suprême court of Iowa, it seems to me, are 
in accord with the principles laid down in Dillon on Municipal Cor- 
porations, and that the true rule is that when a municipal corpora- 
tion seeks to enforce a contract right, or some right belonging to it in 
a proprietary sensé, or, in other words, when the corporation is seek- 
ing to enforce the private rights belonging to it, as distinguas h ed from 
rights belonging to the public, then it may be def eated by force of the 
statute of limitations ; but in ail cases wherein the corporation rep- 
resents the public at large or the state, or is seeking to enforce a 
right pertaining to sovereignty, then the statute of limitations, as 
such, cannot be made applicable. 

In the latter cases, the courts may apply the doctrine or principle 
of an estoppel, and by means thereof, where justice and right de- 
mand it, prevent wrong and injury from being done to private rights. 

In the case at bar, the plaintiffs are seeking, by the aid of the 
statute of limitations, to defeat the right of the défendant corpora- 
tion to use the réservation known as Front street for one of the public 
uses to which it was dedicated by the act of congress. Even if the 
city of Dubuque was a party to this litigation, and the statute was 
technically pleaded against the city, I do not tbink it could be held 
good, for the reason that the city would then be representing a public 
right, of the nature of sovereignty, and in that case, in my judgment, 
the statute cannot be successfully pleaded. The city, however, is 
not a party to the record. The défendant is operating its line of road 
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over a part of Front street, in strict accordance with the uses and 
purposes for which the réservation was dedieated to the public. 

The plaintiffs seek to show that they hâve become the owners of a 
part of Front street, and hâve defeated the right of the public thereto, 
by reason of the statute of limitations. 

To such a case, arising under the cireumstances shown herein, in 
my judgment the statute is inapplicable, and plaintiffs cannot make 
out their title to the triangle in dispute by force of the statute. 

2. The next question for décision is whether, under the factB of the • 
case, plaintiffs are entitled to estop the défendant corporation from 
questioning their title to the portions of the triangle ocoupied by the 
railroad company. In most of the cases wherein this doctrine of 
estoppel has been recognized, it ha& been applied to protect a défend- 
ant from being disturbed in the possession of rights winch hâve been 
acquired by long-continued adverse possession. It has been used as 
a shield for protection, not as a weapon of attack. In the case at 
bar, the défendant corporation has been occupying and using the 
railroad track over the triangle ever since it purchased the right of 
the Chicago, Clinton, Dubuque & Minnesota. Railroad Company, in 
1881. And that company and its predecessprs had been using the 
track since 1874. 

The object of this proceeding is to compel the défendant to pay 
damages to plaintiffs for using this track, on the ground that the 
track is located upon the property of plaintiffs, and ther ef or e, plain- 
tiffs are entitled to damages. When the défendant dénies the owner- 
ship of plaintiffs, and challenges the plaintiffs to produce the évi- 
dence of such ownership, the reply is that the défendant and the 
public are estopped from questioning plaintiffs' title. 

What are the facts relied on as the basis of an estoppel ? They 
are: (1) Adverse possession for tenyears or more; (2) payment by 
plaintiffs to the city of Dubuque of certain assessments levied for the 
curbing and paving the streets of the city adjoining the triangle and 
lots 529 and 530; (3) the judgment obtained by plaintiffs in the 
case against the city of Dubuque. 

The jury found that plaintiffs had been in adverse possession of 
the triangle for more than 10 years; that when the railroad track 
was laid down and operated, there were no buildings, fences, or erec-, 
tions thereon which had to .be removed to make way for the track ; 
that piaintiffs had never put that portion of the triangle on which the 
track waa placed to any use inconsistent with its use for railroad pur- 
poses. 
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It was admitted in open court, on behalf of the plaintiffs, that they 
knew that lots 529 and 530, as laid out, did not embraoe the triangle. 
The map of Dubuque clearly and unmistakably shows that the tri- 
angle formed part of Front street ; that is to say, of the réservation 
set apart for public use. The jury expressly found that plaintiffs, 
from and after 1865, knew that the triangle was part of Front street, 
and the évidence no less clearly shows that plaintiffs and their father, 
from whom plaintiffs inherited the property, had such knowledge from 
the time of the original parchase of lots 529 and 530. 

In the case of Brant v. Virginia Goal Co. 93 U. S. 335, the gênerai 
rules governing the doctrine of équitable estoppel are fully stated as 
follows: "For the application of that doctrine there must generally 
be some intended déception in the conduct or déclarations of the 
party to be estopped, or such gross négligence on his part as to 
amount to constructive fraud, by whieh another has been misled to 
his injury." "In ail this class of cases," says Story, "the doctrine 
proceeds upon the ground of constructive fraud or of gross négli- 
gence, which, in effect, implies fraud; and therefore, when the cir- 
cumstances of the case repel any such inference, although there may 
be some degree of négligence, yet courts of equity will not grant re- 
lief. It has been accordingly laid down by a very learned judge that 
the cases on this subject go to this resuit only : that there must be 
positive fraud or concealment, or négligence so gross as to amount 
to constructive fraud." 1 Story, Eq. 391. To the samo purport is 
the language of the adjudged cases. Thus it is said by the suprême 
court of Pennsylvania that "the primary ground of the doctrine is 
that it would be a fraud in a party to assert what his previoua con- 
duct had denied, when on the faith of that déniai others had aqted. 
The élément of fraud is essential, either in the intention of the party 
estopped, or in the effect of the évidence which he attempts to set 
up. * * * And it would seem that to the enf orcement of an es- 
toppel of this character, with respect to the title of property, such as 
will prevent a party from asserting his légal rights, and the effect of 
which will be to transfer the enjoyment of the property to another, 
the intention to deceive and mislead, or négligence so gross as to be 
Culpable, should be clearly ejstablished. * " * * It is also essen- 
tial for its application, with respect to thé title of the real property, 
that the party elaiming to hâve been influenced by the conduot or 
déclarations of another to his in jury, was himself not only destitute 
of knowledge of the true state of the title, but also of any convenïent 
and available meansof acquiring such knowledge. "Where the con- 
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dition of the title is known to both parties, or both hâve the same 
means of ascertaining the truth, there can be no estoppel." 

In the case at bar the plaintiiïs hâve always known that this tri- 
angle formed part of Front street. They hâve always known that it 
did not form part of lots 529 and 530, owned by them. They hâve 
always known that they had no record title thereto. They hâve 
always known that the triangle formed part of a strip of land reserved 
from sale to private parties, and formally, expressly, and fully dedi- 
cated to the public for public uses and trusts forever. With this 
knowledge on their part, how can it be said that they hâve been mis- 
ledto their injury? Who has misled them or deceived them? No 
one. In their own wrong they entered into possession of the triangle. 
When the city of Dubuque called on them for payment of assess- 
ments for curbing and paving the city streets around the triangle, 
they paid thèse, sums knowingly, and without any fraud being prac- 
ticed upon them by the public. They hâve not erected any build- 
ings or permanent improvements upon the premises, and, as is ex- 
pressly found by the jury, they hâve not put the portion of the tri- 
angle occupied by the railroad to any use inconsistent with its use 
for railroad purposes. 

There are many cases to be found in the books wherein it has 
been held that where parties hâve erected valuable buildings or 
other permanent improvements, which hâve eneroached upon public 
highways, and the same hâve remained undisturbed for the requisite 
time, then the publie will be estopped. In thèse cases, however, it 
will generally be found that the portion of the highway that is taken 
is but small, or that another highway can be readily laid out, and 
that the injury caused to the publie is but small compared to the loss 
and injury that would be caused to the individual by the destruction 
of his buildings or other improvements. Thèse cases alao show that 
the use to which the property haa been put is clearly inconsistent 
with its subséquent use as a highway; and hence it may well be 
that the public should hâve interfered when the buildings were being 
erected, beçause in those cases the public were clearly warned that 
the individual was asserting righta adverse to the public, and putting 
the property .to a use wholly inconsistent with its use for public pur- 
poses. Such cases, however, form no rule for the décision of the case 
at par, which must be viewed in the light of its. own .facta. 

, Itàs true that the plaintiiïs paid the city of Dubuque certain sums 
^ssessed against the property for the curbing and paving of the streets 
adjacent to the triangle, but how was knowledge of this fact brought 
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home to the public ? Even if kaowledge of such fact was chargeable to 
the public, what duty did such knowledge charge upon the public ? 
The public nor the railroad company could not prevent the city from 
demanding, or the plaintiffs from paying, thèse assessments. It was a 
matter with which they had no concern and no responsibility. 

When the city seeks to collect a tax or assessment that is due to 
it, it is enforcing a proprietary right, or, in other words, is collecting 
a debt due it, and is not acting for or representing the public in so 
doing. This Front-street réservation was not dedicated to the use of 
the city of Dubuque, nor of its citizens alone, but was dedicated to 
the use of the gênerai public. The gênerai public, however, had no 
right or interest in the assessments collected by the city of the plain- 
tiffs, and could not hâve interposed to prevent such collection. 
When collected the gênerai public derived no benefit therefrom. How, 
then, can it be claimed that the act of the city in making this collec- 
tion for its own use and benefit, binds or estops the gênerai public ? 
The city itself may be estopped, and the suprême court of Iowa has 
so held ; but such estoppel cannot be held to extend to rights and in- 
terests which were not represented by the city when doing the act 
which, it is held, works ah estoppel upon the city. 

The city of Dubuque, in the exercise of the powers granted by its 
own charter, had laid out a street over a part of this réservation; that 
is to say, it extended Iowa street diagonally across Front street. It 
then required the plaintiffs to pay for the curbing and paving of Iowa 
and First streets. By thèse acts of the city it was shown that the 
city did not include the triangle within the streets laid out by it. 
Hence it might well be that the city should be estopped from claiming 
the triangle to be part of its streets ; but, in my judgment, that does 
.not work an estoppel upon the public in regard to the use of the re- 
maining portion of Front street. The public does not' dérive its 
rights thereto from the city of Dubuque, nor through its acts under 
its charter, but the same are cdnf erred 'dirôctly by the act of oongress 
of 1853. ■-<•' 

The évidence in this case shows that Front street was for some 
years used as a levée and public highway, and in 1871 the city 
granted ordinanees authorizing the laying down of railroad tracks 
over différent portions thereof. ;.-■•■■;■ 

Without further élaboration, however, of this point, my judgment 
is that the facts disclosed by the évidence do not warrant thé : court 
in holding that the public are estopped from asserting the right to 
Ihè use ôf this triangle for public purposes, or that the rights of plain- 
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tiffs are of such a character as to require the court to find an estop- 
pel for their protection. 

3. It is urged, however, on behalf of plaintiffs, that the défendant 
is bound by the decree and judgment rendered in tbe case of Simplot 
v. City of Dubuque, and ia thereby estopped from asserting that plain- 
tiffs bave no title to the premises occupied by defendant's track. This 
claim goes upon the theory that the railway company dérives its right 
to occupy the premises in question solely from the ordinance of the 
city granting the right to the Dubuque, Bellevue & Mississippi Eailroad 
Company to place its track along Front street. Asauming for the 
moment that the défendant claims only through this ordinance and 
grant from the city, does it followthat the défendant is bound by the 
judgment against the city ? The ordinance granted by the city to 
the Dubuque, Bellevue & Mississippi Eailroad Company was adopted 
in 1871. The .railroad track was laid and used for railroad purposea 
in 1874. After such use thereof the plaintiffs herein brought an ac- 
tion against the city alone. The suit, therefore, was comnienced 
after the grant from the city to the railroad company, and after the 
use and occupation of the premises by the company. How, then, 
does the resuit of this suit, to-wit, the decree rendered in favor of 
the Simplots against the city, bar or bind the défendant, even if the 
latter does hold only under the grant from the city ? 

In Bigelow, Bstop. (3d Ed.) 94, it is said: 

" Thus an assignée is not estopped by judgment against his assigner in a. 
suit by or against the assignor alone, instituted after the assignment was 
ffiade, though if the judgment had preceded the assignment the case would 
hâve been différent. Hence privity in estoppel arises by virtue of succession. 
Noris a grantee of land affected by judgment concerning the property against 
his grantor, in the suit of a third person begun after the grant. Judgment 
bars those only whose interest is acquired after the suit, excepting, of course 
the parties." 

If, then, it be the rule that a judgment bars only those whose inter- 
est is acquired after the institution of the suit, it is clear that in this. 
case the défendant cannot babarred by the decree in the case against 
the city, even if the défendant be treated as a grantee of the city. 
Under the doctrine recognized in Ingram v. C, D. dt M. R. Co. supra, 
the défendant gets its right to occupy the premises in question for its- 
railroad track under the provisions of the act of congress of 1836, 
and the right-of-way act of the state of Iowa; and under the rule 
recognized in this case, following, as it does, the earlier cases of City 
of Clinton v. C. R. à M. KR. Co, 24 Iowa, 455 ; C, .V. & S. W. R. Co- 
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v. Newton, 36 Iowa, 299, the défendant herein is not dépendent upon 
the ordinances of the city as thë source of its right to maintain and 
operate its track over the triangle in question, the same being part 
of Front street as defined on the commissioners' map of the town of 
Dubuque ; but, on the contrary, without any authority or grant from 
the city, or even in the face of prohibitory action upon part of the 
city, the défendant, subject to équitable judicial control, had the right, 
under the act of congress, to maintain and operate its track in its 
présent location. This being true, it'follows unquestionably that the 
défendant cannot be barred or estopped by the effect of a decree ren- 
dered in the case of Simplot v. City of Dubuque, as the défendant was 
neither a party or privy thereto. 

Briefly stated the facts are as follows : When the town of Dubuque 
was laid out, the United States caused a réservation to be made of a 
strip of land fronting on the Mississippi river, the same being re- 
served for and dedicated to public use forever, "for the purposes of a 
highway and for, other public uses.. " This was not a réservation or 
dedication for Dubuque or its citizens alone, but for the gênerai 
public. This strip, known then as Front street, was used as a high- 
way and for levée pufposes. Subsequently, when railroads came 
into use in the west, portions of Front street were occupied by the 
tracks or rails of thèse companies, and in 187é the track now owned 
by the défendant was laid over, the -triangle in dispute, which it is 
admitted fonns part of Front street as orjgiflally laid out. When 
this track was laid down there was no building, ience, or other érec- 
tion on the land upon which the track was laid. 

The plaintiffs claim that by 10 years' or more adverse possession 
they hâve defeated the rights of the public in and to this portion of . 
Front street, in such sensé that they are now the owners thereof as 
against the public. 

The évidence shows that in ail the plaintiffs did in connection with 
this property they acted with full knpwledge of the fact that this 
triangle was part of the public réservation, and was not part of lots 
529 and 530, and that through no act on part of the public were the 
plaintiffs in any way misled or deceived. The plaintiffs hâve nevér 
-erected any building or permanent, érection upon thèse premises,. 

,It is shown that plaintiffs, when called , upon, paid certain auras for. 
curbing and paving the streets laid out by the city adjacent to the 
triangle. It is also shown that plaintiffs leased this triangle and re- 
ceived rent for its use, but it.is npt shown whatamount was receiyed, 
ior its use. In leasing the triangle, the plaintiffs informed the lessee 
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that theîr right to the premises mightbe disputed, and that the plain- 
tiffs would not guaranty his possession. 

In my judgment the original dedication by act of congress of Front 
street to publie use cannot be defeated by reason of the facts shown 
iu this case. They f ail far short of showing an estoppel upon the 
public, and hence the plaintiffs fail to show a title or ownership in 
the premises which would entitle them to claim damages for the use 
thereof for railroad purposes, under the law as it was in force in 
1874. Conseijuently the proceedings should be di3missed at costs of 
plaintiffs. 



Eeese w. Third-Aventje E. Co. 

{Circuit Court, 8. D. Nevo York. May 8, 1883.) 

Damages — Personal Injubt — Verdict. 

"Where, in an action for damages for a personal rajury caused by the négli- 
gence of défendant, the instruction to thé jury was as favorable as the plain- 
tif! was entitled to, and there is nothing to indicate that the jury were actuated 
by passion or préjudice, the verdict will be sustained. 

At Law. Motion for New Trial. 

L. A. Fuller, for plaintiff. 

Lauterbach & Spingam, for défendant. 

Wheeleb, J. This is an action on a statute of New York for dam- 
ages caused by the defendant's horses and car running over and kill- 
ing the plaintiffs boy; and now, after verdict for the défendant, has 
been heard on the motion of the plaintiff for a new trial. The testi- 
mony at the trial was conflicting; some of it tending to show that the 
horses and car ran over the boy without his fault, when the driver 
might hâve stopped so as not to hurt him ; and some of it, that the boy 
ran diagonally across the street towards the horses until he struck 
them. and was thrown down and run over without the driver being 
able to stop sooner. 

The court charged the jury in substance that the streets of the city 
were for the use of ail persons of ail âges and capacities, ail of whom 
would hâve the right to pass along and cross the streets unmolested ; 
and that the team of the défendant drawing the car should hâve 
been, if it was not, bo managed and kept in control as not to hit or 
injure any such persons when passing or crossing with such care as 
Buch persons ordinarily exercise ; that aa there was no question but 
that the horses and car of the défendant ran over and injured the boy, 
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in the street, so that he died, the plaintiff was entitled to recover, 
unless the boy, through his own want of care, so ran or placed him- 
self before the horses as to wholly or partly bring the injury upon 
himself ; or the managers of the team and car could not, by the exer- 
cise of ail due diligence and care, prevent the injury. 

The plaintiff did not ask, and does not appear to hâve been enti- 
tled to, any more favorable instructions; and on this motion she 
does not really claim that the rulings of the court were erroneous 
and injurious to her case, but complaihs that the verdict was wrong. 
Neither does she claim that the jury were actnated by partiality, 
préjudice, or unfairness, but that, upon the case as it stood, the find- 
ing should hâve been the other way. Had the state of the évidence ' 
been such that the resuit arrived at could not hâve been reached 
without some palpable error or mistake, there would be good ground 
for setting aside the verdict ; but such was riot thé case. There was 
a fairly debatable issue of fact as to how, and through whose fault, 
the injury occurred; and each party had the right, under the con- 
stitution and laws, to hâve that issue passed upon by the jury, 
and to hâve their finding stand when lawfully and fairly reached. 
Another jury might find differently, and might not; but, whether 
they would or not, this was the jury to whom, under the law, the re- 
sponsibility was committed, and whose décision must stand, unless 
error or mistake or unfairness has been shown to hâve brought it 
about. Nothing of that kind is shown. After careful and repeated 
examination and considération of the case, no adéquate ground for 
setting aside the verdict has appeared. Marriott v. Fearing, 11 Fed. 
Hep. 846. 

Motion overruled, and judgment on the verdict ordered. 



In re Aldeich and otoers. 

(District Court, 2f. D. New York. March, 1883.) 

1. Taxation of Negotiable Paper — Notes Payable in Goods. 

Section 19 of the act of February 8, 1875, which provides "that every person, 
firni, association, other than national-bank associations, and every corporation, 
state bank, or state baniing association, shall pay a tax of 10 per centum on 
the araountof their own notes used for circulation and paid out by them," 
must be construed as limited in its effect to notes payable in money; otber- 
wise ail sorts of negotiable paper, such as "grain receipts," fare tickets, and 
the like, might be subject to the same taxation 
v.l6,no.3— 24 
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2. Same -Notes Contemplated by the Nation al- Bans^Act. 

Section 5172 of the Itevised Statutes provides how the notes contemplated 
by the national-bank aet shall befprinted and wbat they shall contain. No 
provision is made for a note for less than one dollar. A note for a fractional 
sum is not onVy unknown to the law, but its issue is unlawful. Section 3583. 
The suprême court, by deciding that an obligation " payable in goods " was not 
illégal, has ieft the inference to follow almost necessarily that it was not such 
a note as was contemplated by the statute, and tberefore not taxable. 

At Law. 

Martin I. Townstnd, Dist. Atty., for the United States. 

John L. White, for the receiver. 

Coxe, J. In the years 1878, 1879, and 1880, George A. Aldrich, L. 
Orlando Sweetland, and Charles M. Waite were engaged in mercan- 
tile pursuits at Kennedy, New York. Prior to February, 1880, they 
issned promises or certificates, of various dénominations, in the 
words and figures as folio ws : 



S*S 



Kennedy Cash Store. 

Due tlie bearer Five Cents . 

in goods at our Store. 

Kennedy, N. Y., Oct. 14, 1878. 

No. 35. Aldrich, Sweetland & Waite. 



• * 



The othérs issued were, mutatis mutandis, in the same form, the 
amounts ranging as high as five dollars. Âbout $5,000 of this pa- 
per was circulated, to a limited extent, in the immédiate locality. 
In February, 1880, the firm failed, and a receiver was appointed, 
who, having reduced the property to money, now holds it ready for 
distribution. The collector of internai revenue for the thirtieth col- 
lection, district having assessed $498. S8, or 10 per cent., on this cir- 
culation, demanded that sum of the receiver. 

The questions involved are : First, whether the said obligations are 
taxable under the act of February 8, 1875; and, second, whether the 
Uniled States should be paid in full, or pro rata with the other cred- 
itors. 

Section 19 of the said act provides — 

"That every person, firm, association, other than national-bank associations, 
and every corporation, state bank, or state banking association, shall pay a tax 
of 10 per centum on the amount of their own notes used for circulation and 
paid out by them." 

In V. S. v. Van Auken, 96. U. S. 366, the suprême oourt held that 
mi obligation in almost precisely similar words was not, within sec- 
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tion 3583 of the Revised Statutes, "intended to circulate as, money." 
The court says: 

41 Hère the note is for 'goods' to be paid at the store of the furnàce company 
It is not payable in money, but in goods. and in goods only. No money could 
be deraandedupon it. It is not solvable in that médium. Watson v. MoNairy, 
1 Bibb, 356. The sum of 'fifty ' cents is .named, but merely as the limit of the 
value in goods demandable and to be paid upon the présentation of the note. 
Its mention was for no other purpose, and has no other effect. In the view 
of the law, the note is as if it called for so many pounds, yards, or quarts of 
a spécifie article." 

Is such a paper taxable, as a note used for circulation? It is 
thought that it is not. If thèse papers, winch are simply évidences 
of crédit, and nothing more, are liable to taxation, it is difficult to per- 
çoive why any paper representing value and passing from hand- to 
hand is not equally liable, Where is the collector to draw the Une, 
if not at notes payable in money? If allowed togo beyond, how can 
he stop until every species of negotiable paper has been taxed? Why 
are not grain receipts, which circulate so freely on the Chicago mar- 
kef, bille of lading, and invoices, subject to the tax? 

The construction of the statute contended for by the collector could 
be still f urther strained to include railroad, street-car, and ferry tickets ; 
jndeed, every peddler of milk on a country route might be required to 
pay on the milk tickets "circulated" by him. Where is the distinc- 
tion in principle between thèse cases and the case at bar? 

Mr. Parsons says, in his work on Contracta, (vol. 1, p. 247:) "As 
the negotiable bill or note is intended to represent and take the place 
of money, it mnst be payable in money, and not in goods." See also 
Austin v. Burns, 16 Barb. 643; Jérôme v. Whitney, 7 Johns. 321; 
Thomas v.Rooga, Id. 461; Edwards, Bills & Notes, (3d Ed.) §§ 147, 
148. 

The obligations hère are simply. due-bills or certificates,. giving 
the holder the right to exchange them for butter, eggs, tea, or 
coffee, at a certain place. If, instead of the language employed, 
they had recited that there was "due the bearer one pound of tea 
(50 cents per pound) at our store," etc., would the change be other 
than a verbal one? Does the fact that the holder has an option 
limited only by the capacity of the stook in trade change the nature 
of the paper ? It cannot be succeBsfully maintained that the stat- 
ute was : intended to cover Buçh obligation». Section 51,72 of the 
Eevised, Statutes provides how the notes contemplated by the na- 
tionalrbank act shall be printed, and what they shall contain. ;No 
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provision js made for a note for Iess than one dollar. A note for 
a fractional sum is not only unknown to the law, but its issue is un- 
lawful. Section 3583, supra. The suprême court, by deciding tbat 
an obligation payable "in goods" was not illégal, haa left the infer- 
ence to follow almost necessarily that it was not such a note as was 
contemplated by the statute, and therefore not taxable. 

The whole ténor of the act, and the sections relating to taxation, 
indicates that it was the intention of congress to tax only such obliga- 
tions as circulated as money. Whenever a tax is laid on negotiable 
paper other than bank notes, its character is particularly specified, 
and it is always money or its équivalent; as, for instance, in section 
3408, where a tax is imposed on the average amount of circulation, 
"including, as circulation, ail certified checks, and ail notes and 
other obligations calculated or intended to circulate or to be used as 
money." In Nat. Bankr. U. S. 101 U. S. 1, the ehief justice, hav- 
ing under considération section 3413, says : 

"The tax thus laid is not on the obligation, but on its use in a particular 
way. As against the United States, a state municipality has no right to put its 
notes in circulation as money. * * * The tax is on the notes paid out, 
that is, made use of as a circnlating mediuro." 

It is not contended that there was, prior to February 8, 1875, any 
law applicable to this case. 18 St. at Large, p. 311, §§ 19-21. A 
careful reading of thèse sections, however, would seem to justify the 
conclusion that they were intended to extend the law so as to apply 
to those, other than natiônal-bank associations, engaged in banking 
business, whether corporations or individuals» to make the law ap- 
plicable to new persons, but not to new subject-maiter. 

The tax, under the act of 1875, is paid in precisely the same man- 
ner as the tax on bank deposits, oàpital, and circulation; the meaning 
of the word "notes" is not enlarged or explained, and no language is 
used to indicate that it was the intention of congress to give to it any 
différent signification than that given in the original act. 

The conclusion reached is that the statute does not cover obliga- 
tions which simply entitle the : holder to a certain amount of mer- 
chandise— limited by the sum stated — at the store of the party who 
issues them. The system may be a pernicious one; very likely a tax 
should be imposed ; but if the foregoing views are correct it cannot be 
done under existing laws. 

The opinion of Attorney General Devens (25 Int. Eev. Kec. 167) 
is citcd as holding a différent doctrine. Although the collecter was 
advised to proceed and levy the tax, the attorney gênerai expressed 
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grave doubts regarding the legality of such action, and was appar- 
ently influenced in arriving at this conclusion by a désire to obtain a 
judieial construction of the statute, "since thus only can the question 
be brought to an authoritive détermination of the bighest fédéral 
tribunal." He doubted whether obligations payable in goods came 
within the letter of the statute, but thought that they did corne "within 
the mischief intended to be remedied by the statute." Although the 
opinion is entitled to great weight, it cannot be regarded as control- 
ling, especially where it is conceded that the question is a doubtful 
one. 

As. the conclusion reached disposes of the case, it wiil not be 
necessary to consider the second question stated above. 



In re Hoddeu, and another, Bankrupts.* 

'.District Court, E. D. Pennsyhania. February 9, 1883.) 

Taxes— Landlokd and Tenant — Mininq Lease — Liabilitt of Pcrchaser at 
Shebiff'b Sale op Leasehold to Pat Taxes upon Improvbmentb. 

A purchaser at sherilï's sale of the unexpired term of a coal-mining lease 
takes the lessee's place under the'léase, standing upon no higher plane in any 
respect, and, like the tenant, is liable for ail taxes on improvements placed by 
himself on the land. 

Exceptions to the Register's Eeport, allowing a set-off to the claim 
of P. W. Shaefer and others, exeeutors and trustées under the will 
of John Gilbert, deceased. 

The facts are fully set forth in the following portions of the regis- 
ter's report : 

The claim of P. W. Shaefer and others was presented for 82,798.65, for 
rent of Draper Colliery, belonging to the bankrupt's estate, as follows: 

On coal shipped from July 1, '77, to February 10, '78, - - $20,456 38 

Less amount paid on same, - ... . . 18,381 73 



$2,074 65 
Right of way on 3,200 tons coal, - - - 160 00 

Taxes for 1877 on improvements above valuation of $24,000, 564 00 



$2,798 65 

The colliery referred tohad been purchased by certain trustées for the créd- 
itons of the bankrupts at a sberlff's sale, made under a judgmenfc held by tbe 

•Reporled by Alben B. G uilbert, Liq., of tbe Phllaiiejjdim bu. 
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bankrupts against the Hickory Coal Company, and the business of mining 
carried on by the said trustées until a sale of the colliery by the assignées in 
bankruptcy. Pending this opération of the colliery, the lease had, on July 
1, 1877, terminated. It, however, contained a provision for a renewal for a 
term of 15 years, " at the eurrent rates of interest in the Mahoney valley at 
the time of renewal." 

The claim for taxes paid was resisted on the ground that the taxes had 
been assessed against the owners of the laud and improvements, and were 
properly payable by the landlords. For the sarae reason the assignées claimed 
they were entitled toset off against the claim for rent the sum of $738, taxes 
paid by the trustées on behalf of the estate of the bankrupts, the tenants, as- 
sessed in the same manner for theyear 1876. It appears by the évidence that 
about the time of the lease the taxes upon the improvements were separately 
assessed, and continued to be so assessed for four or five years, the landlords 
only paying the taxes on the land ; that subsequently the assessments were made 
against the land-owners for land and improvements; and that up to about the 
time of the purchase by the trustées aforesaid the matter of division of taxes 
was settled between the landlords and tenants upon the basis of valuation at 
the time of separate assessment. The lease contained, no provision in regard 
to the matter, nor does it appear that the division of taxes referred to was 
the subjectof any agreement which can be regarded as affecting a change in 
the relations and rights of the parties in this respect under the lease. 

By an act of assembly of the atate of Pennsylvania of April 3, 1864, it is 
provided that " every tenant who may or shall occupy or possess anylands or 
tenements shall be liable to pay ail the taxes which during such occupancy 
or possession, may thereon become due and payable, and, having so paid such 
taxes or any part thereof, it shall be lawf ul for him, by action of debt or other- 
wise,to recover said taxes from his laudlord, or at his élection to defalcatethe 
amount thereof out of the payment of the rent due such landlord. unless 
such défalcation or recovery would impair any contract or agreement between 
them previously made." 

It is conteuded that the improvements are the property of the tenants, the 
landlord having only an option of taking them at the termination of the 
lease, at a valuation to be arrived at as provided therein ; but they are re- 
quired to be constructed by the tenants at their own expense and cost, and 
are of absolute necessity in mining coal, the amount of production of which de* 
termines the rental to be paid. They dérive their value from their annexatlon 
to the land, and the value of the land is necessariiy greatly enhanced by them. 
The assessor has, however, chosen to consider them and the land, for the pur- 
pose of taxation, as inséparable, and has assessed the whole tax upon the pwner 
of the latter as the primary subject. 

The wisdom or legality of this détermination of the offlcer of the taxing 
power cannot be brought into question in this controversy ; and, there being 
no contract or agreement to be impaired by the défalcation claimed, I am of 
the opinion that the amount of taxes paid by the trustées may be deducted 
fi om the rent, and that the claim for taxes paid by the landlord should be 
disallowed, and there should be awarded to P. W. Shaefer and others: 
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Balance of rent, - - - - - - - $2,074 65 

Charge for right of way, - - . - 160 00 



$2,234 65 
Less amount of taxes paid by trustées, .... $738 00 



$1,496 65 



To this report exceptions, inter alla, of P. W. Shaefer and others, 
executors, etc., were filed, as follows: 

(1) That the regisfcer erred in reporting against exceptants, in the mat- 
ter of their claims to be repaid, the amount of taxes for 1877, on improve- 
ments belonging to the bankrupts, $564. 

(2) The register erred in reporting an allowance to the bankrupts of $738 
for taxes on improvements belonging to the bankrupts, assessed for the 1 
year 1876, and paid voluntarily by the bankrupts. 

John G. Johnson, for exceptions. 

Fergus G. Farquhar, contra. 

Butler, J. I cannot agrée with the register, respëôting the taxes 
on the tenants' "improvements." As conceded by counsel, the tenants 
would, clearly, be liable for thèse taxes were the assessment in 
the tenants' names. That the assessment is not so, is, in my judg- 
ment, unimportant. Under the lease, as the parties interpreted it, 
the liability for such taxes rested on the lessees. For some years, 
as the register finds, the improvements were assessed to the lessees, 
and the taxes paid by them. Subsequently they were assessed to the 
lessor with the land, but were still paid by the lessees — up to the time 
of the sheriiï's sale. Manifestly this subséquent method of assessment 
was by assent of the parties, and without influence on their rights. 
The purchasers at the sale took the lessees' place under the lease, — 
standing upon no higher plane, in any respect. The lease provides 
against transfer, without the lessor's assent. Granting that this pro- 
vision is inapplicable to a transfer by opération of law, as has been 
decided in this state, still the transférées take subject to the rights 
and equities of the original parties. It cannot be doubted that if the 
question were between thèse parties, the lessees would be liable for 
the taxes now in controversy. The suggestion that the transférées 
were ignorant of the lessees' liability for such taxes, is without force. 
Examination of the lease, and inquiry respecting the parties dealing 
under it, would hâve afforded this information. Where one virtually 
intrudes himself upon a lessor, as in the case of a purchaser at sher- 
i2's sale of an unexpired term, under a lease stipulating against 
transfer, it is certainly not unreasonable to put him to such exami- 
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nation and inquiry, and to hold him to the equities existing between 
the original parties. The register's report must be corrected in 
accordance with the foregoing opinion. 

The exceptions riled by the assignées were not pressed, and are 
dismissed. ■ 



United States v. Batatjd and another. 
'Circuit Court, S. D. New York. March 30, 1883.) 

1. INDICTMENT FOR RemOVING STAMPS FROM UaSKS CoNTAINING DlSTILlED 

Spirits— Section 3324, Rev. St.— Domestic or Foreign Spirits. 

As the offense described in section 3324 of the Revised Statutes, as amended 
by the aot of March 1, 1879, § 12, is coramitted by the renioval, without de- 
stroying, of stamps from a cask containing distilled spirits, whether such 
spirits be foreign or domestic, it is not necessary in the indictment to describe 
the spirits as domestic in order to charge an offense. 

2. Bame — Licensed or Ilucit Distillery. 

What is forbidden is the removal of the stamp from a package of distilled 
spirits without, at the same time, destroying it, and the offense is committed 
•whether the spirits in the cask be the product of * licensed or an illicit dis- 
tillery, and without référence to the circumstances under winch the stamp 
was afflxed. 

3. Bame — Capacity of Casks. 

It need not be alleged in the indictment that the casks contained more than 
flve gallons, and were not " standing casks." 

4. Same— Description of Stamps. 

it is not necessary in the indictment to set out the stamps removed Verbatim. 
A description thereof by their statutory désignation is sufflcient. 

5. Same— Bru, of Particulars. 

A bill of particulars cannot cure the omission of a material averment from 
an indictment ; but when, as in this case, the indictment shows that the de- 
scription of the stamps removed is ail that was within the power of the 
grand jury to give, and such description is sufflcient to show that an offense 
has been committed, and when it appears of record that further and full par- 
ticulars were afterwards giveh under the order of the court, a bill of particu- 
lars so obtained is an answer to the suggestion that the accused will not be 
able to identify by évidence the stamps to which the indictment rpfers, and 
plead an acquittai or conviction on such indictment in bar o£ u .--ulMuquent 
charge for the same offense. 

6. Same — Objections after Plea of Gtjilty. 

Af ter a plea of guilty, the only objection that can be made to the indictment 
is that it fails to describe thevarious acts intended to be proved with that rea- 
sonable certainty which the law requires to constitute a valid indictment. 

7. Same — Chakging Intent. 

As neither an intent to use the stamps again, nor an intent to defraud the 
United States, nor any other particular intent, is made by the statute an in- 
grédient of this offense, the indictment need not charge any such intent. 
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8. Same— Impeiîïect Averment Cured bt Verdict— Plea of Guilty. 

The rule that where an averment, which is neeessary for the support of the 
pleading, is imperfectly stated, and the verdict could not hâve been found with- 
out finding tbis imperfect averment to hâve been proved in a sensé adverse to 
the accused, tlien, after verdict, the détective averment, which might hâve 
been bad on demurrer, is cured by the verdict, applies with full force to a case 
where, although there has been no verdict of guilty, there bas been a plea of 
guiJty. 

9. Same— Knowledge of Contents of Casks. 

As, in this case, the statute bound the accused to know the facts and to 
obey the law at their péril, a conviction may be had without charging in the in- 
dictment knowledge of the contents of the casks from which the stamps were 
removed. 

10. Same— Statutory Désignation of Stamps. 

Although the statute désignâtes the stamps respectively " distiller ware- 
house stamps" and "tax-paid stamps," a désignation of such stamps in the 
indictment as " United States internal-revenue distillery warehôuse stamps " 
and " United States internal-revenue tax-paid stamps for distilled spirits," will 
be sufficient. 

11. Same— Joinder of Défendants. 

As the nature of the offense charged in this case is such that a joinder of 
offenders is permissible, the indictment is not bad because it joins two défend- 
ants. 

12. Same— Separate Offenses— Objection in Arrest of Judgment. 

An objection that an indictment chargea two separate and distinct offenses, 
cannot be availed of on a motion in arrest of judgment. 

On Motion in Arrest of Judgment. 
Before Wallace, Benedïct, and Brown, JJ. ' 

Benedïct, J. Tbis case cornes before the court upon a motion in 
arrest of judgment, upon a plea of guilty. The statute to which at- 
tention has been called in connection with the motion is as follows : 

" Every person * * * who removes any stamp, proyided by law, from 
any cask or package eontaining, or which had contained, distilled spirits with- 
out def acing and destroying the same at the time of such removal, or who 
aids or assists therein, * * * shall be deemed guilty of felony." Rev. St. 
§ 3324. 

The indictment contains several counts substantially alike. The 
first count charges that at a time and place stated the accused — 

"Did feloniously, knowingly, and fraudulently remove 36 United States in- 
ternal-revenue stamps, provided and required by law of the United States for 
distilled spirits. to-wit, 18 United States internal-revenue distillery warehôuse 
stamps for distilled spirits, and 18 United States internal-revenue tax-paid 
stamps for distilled spirits of the dénomination of 40 gallons, — a more partic- 
ular and definite description of which said stamps being as yet to the jurors 
aforesaid unknown, — from 18 casks then and there eontaining distilled spirits, 
to-wit, gin, — a more particular and definite description of which said casks and 
distilled spirits being as yet to the jurors aforesaid unknown,— on which said 
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casks said stamps had theretofore beeu placed, as provided and required by law 
of the United States, as they, the said George D. Bayaud and G-ustav F. Per- 
renaud then and there well knew, without defacing and destroying the said 
stamps at the time of the removal thereof as aforesaid." 

To tbis count the first objection taken is that it charges no offense, 
because it omits to state that the spirits contained in the casks were 
of domestic manufacture. ThiB objection is evidently based upon 
the supposition that the provision of the Btatute above quoted is ap- 
plicable to caskB containing domestic spirits only. This is a misap- 
prehension. By the act of March 1, 1879, § 12, (20 St. at Large, 
342,) the provision is made applicable to imported spirits as well. 
The offense is committed by the removal, without destroying, of 
stamps from a cask containing distilled spirits, whether such spirits 
be foreign or domestic. It is not necessary, therefore, to describe 
the spirits as domestic in order to charge an offense. 

The next objection is that the count is defective because it does- 
not show that the spirits contained in thé casks in question had been 
produced in a licensed distillery, and that the stamps had been af- 
fixed to the casks in pursuance of the requirements of law. Hère 
the argument is that only spirits produced in a licensed distillery are 
required to be stamped, and the provision above quoted applies only 
to the removal, without destroying, of stamps lawfully affixed; where- 
fore it is said that there must be an allégation and proof that the 
spirits in the casks had been produced in a licensed distillery; that 
a warehouse entry of them had been made ; that the warehouse stamp 
referred to had been affixed to the casks in conformity with such 
entry; that the tax on the spirits described had been subsequently 
paid; and the tax-paid stamp referred to affixed after such payment. 

In order to sustain this position the statute must be understood as 
if it read, "any person who removes a stamp which has been affixed 
as required by law from any cask to which it was so affixed," etc. 
But the statute reads otherwise. It describes the stamp referred ta 
by the words "any stamp provided by law," and it describes the cask 
as "any cask containing or which has contained distilled spirits," and 
it prohibits the removal without destroying of such a stamp from 
such a cask, and no wordB are used indicating an intention to limit 
the offense to removals without destroying of such stamps only as may 
hâve been affixed to the cask in question in the particnlar mode 
directed by law. Stamps of various kinds are provided by law for 
distilled spirits, and the object of the provision in question isto pre- 
vent a second use of any such stamp after it has been once affixed to> 
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a cask of distilled spirits. The removal of a governmental stamp from 
a cask of distilled spirits is not prohibited. What is forbidden is the 
removal of such a stamp from a package of distilled spirits without 
at the same time destroying it ; and the offense is eommitted whether 
the spirits in the cask be the product of a licensed or illicit distillery, 
and without référence to the circumstances under which the stamp 
was affixed. So the ingrédients of the offense created by the statuts 
in question (aside from knowledge and intent, which will be adverted 
to hereafter) are: (1) A removal, without at the same time destroy* 
ing, of any stamp provided by law; (2) from any càsk containing or 
which had contained distilled spirits. Thèse ingrédients are not 
wanting in the présent indictment. What has already been said dis- 
poses of the further point made, that it should appea'r on the face of 
the indictment that the casks contained more than five gallons, and 
were not "standing casks." 

The next objection to the indictment is that the stamps are not 
set out Verbatim. Hère reliance is first placed upon the rule that 
when words, whether written or spoken, form part of the gist of the 
offense they must be set out Verbatim. This rule has no application 
to a case like this. Stamps of various kinds are provided by law and 
their form prescribed. One kind, having a designated form, is termed 
a "distillery warehouse stamp," (21 St. at Large, p. 147;) another 
is designated by the statute as a "tax-paid stamp," and its form is 
prescribed, (section 3295, Eev. St.) To remove, without destroying, 
any stamp of either of thèse kinds from a cask containing distilled 
spirits is an offense, not because of the words printed on the face of 
the stamp, but because it is a stamp provided by law. The words 
upon the stamp form no part of the gist of the offense. That would 
be the same if the stamp exhibited a mère device without words. 
For the purposea of this statute the stamp is a mère emblem, and 
when it is described by its statutory désignation such description 
brings the thing within the scope of the statute, for every "distillery 
warehouse stamp" or "tax-paid stamp" is a stamp provided by law. 

In larceny, when a bank-note is the subject of the offense, it is 
needless to set forth the note. Ârchb. Crim. Pr. & PL 56. When 
the offense is selling a lottery ticket, the ticket is not required to be 
set forth. People v. Taylor, 3 Denio, 99 ; Freleigh v. State, 8 Mo. 613. 
The présent case is analogous in principle. 

Again, it is said that the stamp must be set out to enable the court 
to see that it was an engraved stamp, and filled out accordingto law. 
SCev. St. § 331 2. But setting out the stamp Verbatim in the indictment 
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would not show to the court that it was engraved, nor that it was 
filled out as the law required. Again, it is said a tax-paid stamp 
is a receipt for the tax on the spirits in the cask, and whether thèse 
stamps purported to be receipts for such tax can only be deterrained by 
the contenta of the paper. But section 3324 nowhere says that the 
stamp referred to must be a receipt. The words are, "any stamp 
provided by law;" and the removal, without destroying, of such a 
stamp from a cask containing spirits is forbidden, whether the 
stamp shows the receipt of the tax lawfully charged on the spirits or 
not. Eeference has been made to the. rule in respect to indictments 
for forgery, where the forged note must be set out to enable the court 
to see that the thing made or uttered is in the similitude of a thing 
capable of being' forged. Hère we hâve nothing to do with the simil- 
itude of a stamp, but with the stamp itself , — a thing liaving a statu- 
tory name and form, which is therefore legally described by using 
the statutory désignation. Again, it is said the stamp should be set out 
in order to inform the accused of the history of the casks to which 
they were affixed. But the accused can be informed of the act 
charged without furnishing a history of the casks. To require that 
would annul the statute. Still again, it is said the stamp should be 
set out to enable the accused to be prepared to show that the stamps 
removed were not genuine, or were removed by persons other than 
the défendants. But ail this may be secured to the accused without 
setting out the stamps Verbatim. 

To require the setting out of the stamps Verbatim is one thing; to 
require a description of the act charged aufficient to identify it is 
quite another; and whether the description of the act charged, fur- 
nished by this indictment, is suffieient for that purpose, is the next 
question to be considered. 

The description given of the act intended to be proved against the 
accused is as follows, viz. : That at a certain time and place they did, 
from 18 casks containing gin, remove, without destroying, 36 United 
States internal-revenue stamps, presciïbed and required by law for 
distilled spirits, to-wit, 18 United States internal-revenue distillery 
warehouse stamps for distilled spirits, and 18 United States internal- 
revenue tax-paid stamps for distilled spirits of the dénomination of 
40 gallons, a more particular and definite description of which said 
stamps is as yet to the jurors unknown. 

The act intended to be proved is removing, without destroying, cer- 
tain stamps. If the case were larceny the act would be takiug and 
carrying away certain stamps. An indictment for larceny, containing 
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a description of the property taken, such as this indictment affords, 
would be good according to many authorities; as, for instance, 2 
Haie, 283, where the description given is "20 sheep;" Reg v. Gai- 
lears, 1 Denison, C. G. 501, where the description is "one ham;" Rex 
v. Johnson, 3 Maule & S. 540, where the description is "nine bank- 
notes." 

Considering the analogy between the act of removing and the act 
of taking and carrying away, it is not seen why any greater partic- 
nlarity in describing the property should be required in the one case 
than in the other. Certainly too much is claimed when it is asked 
that the indictment indicate the évidence by whioh the government 
intends to support the charge that the acoused removed thèse stamps. 
The degree of certainty required in an indictment dépends upon the 
character of the offense. Complète certainty ia not, in ail cases, re- 
quired. What is sufficient certainty in any case dépends on the nat- 
ure of the offense and the circumstances of the case. The descrip- 
tion hère is carried so far as to point out that the stamps removed were 
18 United States internal-revenue distillery warehouse stamps, and 
18 United States internal-revenue tax-paid stamps for distilled spir- 
its of the dénomination of 40 gallons, and that they were removed 
from casks, and that such casks contained gin. 

Moreover, the grand jury say that thèse are ail the particulars 
known to them. No doubt each of thèse stamps at some timè dia- 
played other distinguishing characteristics besides those stated in the 
indictment; but it does not follow, as contended by counsel, that such 
other particulars must hâve been known to the grand jury. The 
stamps may hâve been accidentally defaced since their removal from 
the casks and before exhibition to the grand jury, so as to disclose no 
more than is stated in the indictment, or they may hâve been lost 
and so never exhibited to the grand jury, or they may been beyond 
the reach of the grand jury, and no more of their contents recollected 
by witnesses of the removal than the indictment discloses, and still 
their removal may hâve been proved. It has never been supposed 
necessary to produce the subject of a larceny before the grand jury, 
and it is entirely possible to give légal proof of the removal of those 
stamps at the time and place stated without producing the stamps 
themselves. It is by no means correct, therefore, to say that "this 
indictment is either a fraud upon the court, and its présentation a 
perversion of justice, or else the allégation in it is untrue." 

But it is again contended that the contents of the stamps, so far 
as printed in the statutes, might hâve been given. Certainly; but 
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without any benefit to the accused. The stamps are described by 
their statutory désignation, and the accused is thereby most certainly 
informed of their contents, so far as printed in the statutes, for no 
stamp can corne within the désignation of the statute unless in the 
statutory form. 

Agaîn, it is contended that the stamps should be set out to enable 
the accused to plead an acquittai or conviction in bar of a subséquent 
charge for the same offense; and it is said more th an 100 stamps are 
alleged to hâve been removed, and if the accused are again indicted 
for removing any of thèse it will be impossible for them to show by 
the record or by évidence that the subject of such new indictment is 
one of those referred to in this indictment. Hère is not the place to 
object to the indictment because of the number of charges it contains. 
The accused, without objection, hâve plead guilty to each charge 
made. After such plea the only objection open to them on this score is 
that the indictment fails to describe the various acts intended to be 
proved with that reasonable certainty which the law requires to consti- 
tute a valid indictment. Such a degree of certainty in an indictment as 
will preclude the necessity of any évidence to identify the subject- 
matter is not required. "There must be some paroi évidence in ail 
cases to show what it was that he was tried for before." Reg. v. 
Mansfield, 1 Car. & M. 140. In the présent case, if the accused be- 
lieved themselves to be exposed to the danger of a second prosecution 
in respect to any of the stamps forming the subject of this indictment, 
because not possèssed of évidence to identify the stamps, it was open 
to them, before pleading guilty, to provide themselveB with such évi- 
dence by means of a bill of particulars. And the record presented 
on this motion shows that this précaution was not omitted. 

A bill of particulars cannot cure the omission of a material aver- 
ment from an indictment; but when, as hère, the indictment shows 
that the description of the stamps removed is ail that was within the 
power of the grand jury to give, and such description is Bufficient to 
show that an offense has been committed, and when it appears of 
record that further and full particulars were afterwards given under 
the order of the court, a bill of particulars so obtained is an answer 
to the suggestion that the accused will not be able to identify by évi- 
dence the stamps to which the indictment refers. 

Hère it should also be remarked that in point of fact the indict- 
ment has proved sufficient to enable the accused to identify the acts 
charged, for it enabled them to say to the court in the môst solemn 
manner, by their plea of guilty, that they had committed the acts 
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charged. It would hardly do, therefore, to permit them, after ac- 
knowledging their guilt, to escape punishment upon the theory that 
ihey are not informed by the indictment as to what they say by their 
plea they were thereby, informed. 

In V. S. v. Schimer, 5 Biss. 195,: an indictment was upheld 
where the act waB deseribed as "removing five kega of lager béer 
without affixing and cançeling a stamp denoting the tax on Baid béer," 
and the case is one properly cited hère, for this case, like that, is one 
arising outof a, revenue law and purely statutory. The circumstance 
that the statuts un der considération déclares the offense a felony 
does not take the case out of the reasoû of the rule applied in Schi- 
mer' s Case, for it will be observed that this statute, like the statute 
considered by the suprême court in U. S, v. Staats, 8 How. 46, does 
not make a felonious intent part of ; the description of the offense, but 
refers to felony ,only in ; connection ,with the punishment. 

The next point to be considered ia : that the indictment does not 
charge an intent to use the stamps agâin, or an intent to defraud the 
United States. A-sufficient answer to this objection is that neither 
anintentto use the, stamps again, nor an intent to defraud the United 
States, norany other particular intentais made by the Btatute an in- 
grédient of the offense, and there isnothing in the nature of the of^ 
fense, or in the language used to describe it, that enables the court 
to fix upon any particular intent as intended to be implied. Two 
particular intents are suggested in the objection as made. How is 
the court to sélect between- them ? It is to be borne in mind that the 
gênerai criminal intent, the wicked mind, (which being absent — as, for 
instance, in cases of removing stamps by mistake or by order of court, 
etc. — may take such cases out of the scope of the statute,) is a différ- 
ent thing from the particular intent hère sought to. hava inserted in 
the statute by the court. A gênerai criminal intent is charged in 
this. indictment by the word "feloniously." Upon this point the 
greatly-considered case of Queen y. Aspinall, L. E. 2 Q. B. Div. 
48, as to which see remarks of Brett, J., in Bradlaugh v. The 
Queen, 3 Q. B. Div. 626, iB a direct adjudication. 

But if the particular intent to defraud the United StateB is to be 
grafted into this statute by the court, still the objection under con- 
sidération cannot avail, for hère is to be applied the rule that where an 
averment which is necessary for the support of the pleading is imper- 
fectly stated, and the verdict could not hâve been found without find- 
ing this imperfect averment to hâve been proved in a sensé- adverse 
to the accused, then after verdict the defective averment, which might 
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have l>een bad on demurrer, is cured by the verdict. Heymann v. Reg. 
L. E. 8 Q. B. 102-105; The Queen v. Aspinaïl, supra; Wills v. 
Clajlin, 92 U. S. 141. In this case, although there has been no 
verdict of guilty, there has been a plea of guilty, and the rule cited 
applies with full force. So that if, as contended, the particular in- 
tent to defraud the United States is an ingrédient of the offense, to 
be averred and proved, then the charge which the indictment con- 
tains, that the accused "fraudulently" removed the stamps, is now to 
be taken in the only sensé in whioh it could be material in a descrip- 
tion of the offense in question, viz., as meaning "with intent to de- 
fraud the United States. " The case is one of an imperfect averment 
cured by the plea of guilty. 

It is next objected that the indictment is fatally defective because 
it omita to allège that the accused knew that the casks contained dis- 
tilled spirits. In regard to this point it is first to be remarked that 
it dépends upon the proper construction to be given the statute above 
quoted. Looking at the words employed as indicating the intent of 
the law, it is seen that the statute montions certain ingrédients as nec- 
essary to constitute the offense, and makes no allusion to knowledge 
that the casks contained or had contained distilled spirits. It would 
have been so easy and so natural to have designated such knowledge 
among the other ingrédients, if it had been intended to make such 
knowledge an ingrédient of the offense, that the omission of any ex- 
pression to that effect goes far of itself, considering the object of the 
statute, (see A Quantity of Distilled Spirits, 3 Ben. 558,) to repel the 
presumption of such an intention. 

The argument in support of such a presumption assumes that 
knowledge of the contents of the casks must be proved in order to 
render the act of removing stamps punishable as a crime. But no 
such assumption can be indulged in. Statutory crimes where knowl- 
edge or intent are not ingrédients of the offense are common. 'The 
rule applied in such cases is that where a statute forbids the doing 
of a certain act under certain circumstances without référence to 
knowledge or intent, any person doing the act mentioned is chargea 
with the duty to see that the circumstances atfcending this act are 
such as to make it lawful ; and under such statutes a conviction may 
be had upon proof of doing the forbidden act, without proof of knowl- 
edge by the accused of the circumstances specified in the statute. 
The books contain many cases where such a rule has been applied. 
For instance, Burma v. State, 19 Conn. 399, where the act charged 
was selling liquor to a comraon drunlcard, in which case the court 
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refers to cases of entieing a female under 21 years of âge, and of 
adultery, (see Fox v. State, 3 Tes. Ct. App. 329,) as within the rule; 
Corn. v. Waite, 5 Mass. 264, where the act charged was selling 
adulterated milk; 2 Allen, 160, where selling liquor that was intoxi- 
eating was the offense; State v. Heck, 23 Minn. 549, where selling 
liquor to an habituai drunkard was charged; 1 Euss. Crimes, 93, 
where the crime charged is inducing a soldier to désert; Reg. v. .Rôt- 
iras, 1 Car. & K. 456, where the crime was abducting an unmarried 
girl under 16 years of âge. Also, Reg. v. Olifier, 10 Cox, C. C. 402; 
Fitepatrickv. Kelly, L. B. 8 Q. B. 337, where the charge was selling 
adulterated butter ; Reg. v. Woodrow, 15 Mees. & W. 404, where the of- 
fense was having in possession adulterated tobacco, and where it was 
found as a fact that the accused believed the tobacco to be unadul- 
terated. See, also, Halsted v. State, 12 Vroom, 552. In ail thèse 
cases a point similar to the one under considération waB made with- 
out avail. 

No reason has been suggested why the rule above stated should 
not be applied in the présent case. By the statute under considér- 
ation a certain act is made criminal when done under certain cir- 
cumstances, without référence to knowledge or intent. The act de- 
scribed is removing from a package to which it is affixed a stamp 
provided by law, without at the same time destroying the stamp. 
This act is forbidden under certain circumstances ; namely, where 
the stamp is affixed to a package containing, or which had contained, 
distilled npirits. The accused were under no obligation so to remove 
such stamps from the cases to which they were aflSxed without in- 
forming themselves in respect to the contents of the casks, — as to 
which the stamps themselves were probably légal notice ; but, if not, 
they were certainly sufficient to provoke inquiry. When such stamps 
were so removed from the casks, at the time containing distilled 
spirits, the act made criminal by the statute was done. In such a 
case a conviction may be had without charging in the indictment 
knowledge of the contents of the casks, for the statute bound the ac- 
cused to know the facts and to obey the law at their péril. 3 Greenl. 
Bv. p. 21, § 21. 

But if the law were otherwise, and an averment of knowledge be 
requisite, still the présent indictment does not fa.ll, for the reason 
that the possession by the accused of knowledge that the casks con- 
tained distilled spirits is necessarily implied in the averment of the 
indictment, where it is said: "On which said casks said stamps had 
v.!6,no.3— 25 
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theretofore been placed, as provided and requiréd by law of the 
United States, as they, the said George D. Bayaud and Gustav F. 
Perrenaud then and there well knew." The knowledge thus imputed 
to the accused could not be possessed by them without their know- 
ing that the easks contained ofhad contained distilled spirits. Cer- 
tainty to a certain extent, in gênerai, is the most that is requiréd in 
an indictmènt; and any fact by necessary implication ineluded in 
what is alleged is sufficiently averred to uphold a conviction. Archb. 
Crim. Pr. & PL (17th Eng. Ed.) 54. 

Still, again, it is objected that the stanips referred to are not de- 
seribed by their statutory désignation, because the statute désignâtes 
them respectively "distillery warehouse stamps" and a "tax-paid 
stamp," while the indictmènt uses thewords "United States internal- 
re venue distillery warehouse stamps" and "United States internai- 
revenue tax-paid stamps for distilled spirits." But there is no mis- 
taking the description given. The plain référence is to the statutory 
"distillery warehouse stamp" and the statutory "tax-paid stamp," and 
that is suffi cient. 

The next point made in behalf of the accused is that the indictmènt 
is bad because it joins two défendants, when the nature of the offense 
is such that no joinder of défendants iB permissible. The rule of the 
common law is that ail présent at the time of committing the offense 
are principals, although only one acts, if they are confederates and en- 
gaged in a common design of which the offense is a part. Tins rule 
applies as well in statutory offenses. Prentiss, Crim. Proc. 14. Noth- 
ing is diseovered in the nature of the offense in question to prevent 
one of the défendants being principal in the first degree and the other 
a principal in the second degree. If so, their joinder is permissible." 

Lastly, it is sought to hâve judgment arrested because the indict- 
mènt charges in each count at least two separate and distinct offenses. 
Whether such be the fact it is unnecessary hère to décide, for, as- 
suming the defect to exist, it cannot be availed of on a motion in arrest 
of judgment. 

Ail the grounds urged in support of the motion to arrest the judg- 
ment hâve now been considered, and, none of them being found ten- 
able, the motion must be denied. 
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"The Dbiven-Well Cases."* 
Andrews and others v. Hovet.* 
(Circuit Court, 8. D. lowa, G. D. May, 1883.) 

1. Patents — Driven Well — Origotai. Patent No. 73,425, and Reissub No. 

4,372, Void— Dbdication to Public— Public Dsk— Anticipation. 

As the évidence in thia case shows that ia 1861 Nelson W. Green, who was 
at that time the colonel of a régiment, in order to supply his men with pure 
water, devised and put in opération a method of driving wells ; that he did not ' 
at that time contemplate procuring a patent for his invention, bût intended 
simply to benefit his régiment ; that his invention was in open and public seu, 
with his acquiescence and consent, for more than four years before he applied 
for a patent ; and that this method of driving wells was known and resorted 
to by certain other persons in Milwaukee, "Wlsconsin, in 1849 and 1850, and 
in Independence, lowa, in 1851, — the reissued letters patent No. 4,372, granted 
tosaid Green under date of May 9, 1871, and the original patent No 73,425, 
dated January 14, 1868, for an " improved method of constructing artesian 
wells," must be held invalid and void. 

2. Same — Reissue Void. 

When the original invention did not embrace the idea of creating a vacuum 
in the lining of the well for the purpose of utilizing the pressure of the atmos- 
phère, nor the original patent, expressly or impliedly, cover or describe the ap- 
plication of this principle, the enlargement of the claims in a reissue for the 
purpose of covering this idea of atmospheric pressure caused by a vacuum in 
an air-tight tube will render such reissue void. 

3. Same— Reissue mat Embrace, What. 

A reissue can be validly granted only for the same invention which was orig- 
inally patented. A reissue that goes beyond this, and covers other and différ- 
ent inventions or improvements suggested by the use of the original invention,' 
will be void. 

4. Same— Pkior Use— Consent of Invbntob—Aot. 1839— Section 4886, Kbv. St. 

The twp-years' limitation was intended in the act of 1839, as it unquestion- 
ably is in section 4886 of the Revised Statutes, to be gênerai, and it applies 
to ail cases in which the invention has been in public use or on sale for more 
than two years prior to the application, whether with or without the consent 
or allowance of the inventor. Per Love, J., concurring. 

Nelson, J.,tlissents. 

In Equity. 

This suit, with a large number of others against other détendants 
now pending in this court, is based upon reissued letters patent No. 
4,372, granted to Nelson W. Green, o neof the complainants, under 
date of May 9, 1871; the original patent, No. 73,425, bearing date 
January 14, 1868, and having been issued for an "improved method 
of constructing artesian wells. " The bill allèges an infringeinent on the 
part of the défendant, and prays for an injunction, aceounting, dam- 
ages, and further relief. The answer, in substance, dénies that Green 

•Afflrmed. See S Sup. Ct. Rep. 101. 



388 FEDEEAL BBPOETEB. 

was the original inventor of the alleged improvement ; avers that the 
alleged invention was known and in public use for more than two 
years prior to the date of the original letters patent; that Green, if 
ne was an original inventor, abandoned his invention, and knowingly 
permitted itB publie use for more than two years before applying for a 
patent ; that the reissue is a departure from the original letters pat- 
ent, and embraces différent and more extensive claims than are covered 
by the original; and also dénies that défendant has infringed upon 
the rights and invention held and owned by the complainants. As 
already stated, there are pending in this court a large number of 
causes brought by the complainants for alleged infringements upon 
their rights, and in the district of Minnesota similar suits are pend- 
ing, in which the isBues are substantially the same. For conven- 
ience's sake it was agreed that thèse causes should be heard at one 
and the same time before the judges of the district of Minnesota and 
the districts of Iowa, and accordingly, at the October tenu, 1882, of 
this court, such hearing was had and the questions at issue were very 
fully and ably presented, both in print and by oral argument before 
the court. At that time there was pending before the suprême court 
at Washington the case of Wahl v. Hine, on appeal from the district 
of Indiana, in which cause this same patent was involved, and it was 
hoped the décision of that case would give us a final and authorita- 
tive décision upon the more important questions discussed in this 
court. When the judgment in Wahl v. Hine was announced, how- 
ever, it appeared that the judges were equally divided in opinion 
therein, eight only of the members of that court having sat in the 
case, and hence no opinion upon the mérita was reached or an- 
nounced in that cause. It became, therefore, the duty of this court 
to consider the questions submitted, unaided by the décision in Wahl 
v. Hine, and we hâve endeavored to give them the considération which 
their importance demanda. Upon many of the questions involved a 
very large amount of évidence has been adduced, and the questions 
of law and fact hâve been ably argued and presented by the counsel 
in the cause. 

Stoneman, Rickel é Eastman, Hubbard, Clark é Daivley, A. R. 
West, and Rogers é Rogers, for complainants. 

Lake é Harman and Wilson é Gale, for défendants. 

Shiras, J. Assuming for the présent that Nelson W. Green is 
entitled to the crédit of being the inventor of what is commonly known 
as the "driven well," we shall first consider the défense of abandon- 
ment; that is to say, the averment that he allowed the use of his 
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invention to beeome part of the property of the public, witbout as- 
serting his right to a patent for the protection of his rights as an 
inventor. 
In the case of Shaw v. Cooper, 7 Pet. 292, it was held that — 

"Vigilance is necessary to entitle an individual to the privilèges secured 
under the patent law. It is not enough that lie should show his right by inven- 
tion, but ne must seeure it in the mode required by law, and if the invention, 
through fraudulent means, should be made known to the publie, he should as- 
sert his right immediately and take the necessary steps to legalize'it. The 
patent law was designed for the publie benettt, as well as for the benefit of in- 
ventors. * * * No matter by what means an invention may be commu- 
nicated to the public before a patent is obtained, any acquiescence in the 
public useby an inventor will be an abandonnant of his right. If the right 
were asserted by him who fraudulently obtained it, perhaps no lapse of time 
could give it validity. But the public stand in an entirely différent relation 
to the inventor. The invention passes into the possession of innocent per- 
sons, who hâve no knowledge of the fraud, and at a considérable expense, 
perhaps, they appropriate it to their own use. A strict construction of the 
act, as it regards the public use of an invention before it is patented, is not 
only required by its letter and spirit, but also by sound policy. * * * The 
doctrine of presumed acquiescence, where the publie use is known or mighfc 
be known to the inventor, is the only safe rule whieh can be adopted on this 
subject. * * * Whatever may be the intention of the inventor, if he suf- 
fers the invention to go into public use through any means whatever, with- 
out an immédiate assertion of his right, he is not entitled to a patent, nor will 
a patent obtained under such circumstanees protect his right." 

In the case of the Consolidated Fruit-jar Co. v. Wright, 94 U. S. 
96, it is said that — 

" The inventor must comply with the conditions prescribed by law. If he 
fails to do this he acquires no title, and his invention or discovery, no matter 
what it may be, is lost to him, and is henceforward no more his tlian if he had 
uever been in any wise connected with it. s It is made, thereupon, as ifc were 
by accretion, irrevocably a part of the domain which belongs to the com- 
munity at large." 

From the évidence in the cause, it appears that in the summer of 
1861 Nelson W. Green was a résident of Cortland, New York; that 
he was engaged in drilling and organizing volunteers for the army, 
and especially in connection with the seventy-sixth régiment of New 
York infantry, of which régiment he was appointed colonel; that 
■while thus employed his attention was called to the subject of pro- 
curing pure water for the use of his men, and that he set about to 
devise a means by which water could be readily procured from be- 
neath the surface of the earth, thus avoiding danger from poisoned 
wells and springs, and also from the risk of being eut off from access 
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to the ordmary sources of supply, when in the présence of the enemy. 
The patentée himself testifies that in the summer of 1861 he had 
devised, in his own mind, a method of accomplishing this resuit, 
which he explained first to his drill squad, and then to the officers of 
his régiment, and which consisted in driving a rod sharpened at the 
end into the ground, and into the water-bearing stratum, then with- 
drawing the same and inserting a tube through which the water could 
be drawn by any ordinary style of purnp. As a test of the method 
proposed, under the direction of Col. Green, an experiment of driving 
a rod down to the water was made near his house, and this experi- 
ment was followed by driving a well at the fair grounds at Cortland, 
at the expense and for the use of one Graham, who had the contract 
for furnishing food and other supplies at the camp, on the fair 
grounds. This well was driven between the first andfifteenth of Oc- 
tober, 1861, and was used generally by the men in camp, as well as 
by Graham and his employés. 

We further find in the testimony of Col. Green the following: 

Question 60. "After this experiment at the house, and the making and use 
of the well at the fair grounds, what was your opinion as to the practicability 
of making wells by that process, either for gênerai use or for the purpose of 
the aray, as you had originally intended?" 

Answer. " The resuit of the two expérimenta referred to had upon my mind 
the effect to convince me of the entire practicability and feasibility of the pro- 
cess for ail the purposes named in the question." 

Question 61. " Did you take any steps, give any orders or directions, for the 
procurement of material to be taken with your régiment into the field for the 
purpose of making wells to supply that régiment with water, wherever it 
might be situated?" 

Answer. " I gave Lieut. Mudge orders to procure such material for the pur- 
poses named, and gave Adj. Robinson orders to f urnish him with transporta- 
tion for the same, and when at Albany made arrangements with the quarter- 
master gênerai for the transportation of that material with the régiment when 
it went to the front." 

By the testimony of the patentée himself it is shown that the in- 
vention claimed by him was perfected in conception in the summer 
of 1861, and was demonstrated to be a success by practical use in Oc- 
tober, 1861; that the patentée caused the necessary apparatus to be 
procured to be taken with the régiment for its use when it moved to 
the seat of war, and arranged with the authorities at Albany for the 
transportation needed therefor. 

The testimony of the patentée shows, beyond the possibility of a 
doubt, that his object and purpose in 1861 was to provide a means 
of supplying the men uuder his care with pure water, and protecting 
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them from the danger to be apprehended from the polluted or poi- 
Boned springs and wells, or from being eut off by the enemy from ac- 
eess to the usual sources of supply, and to this end he caused the 
apparatus to be used in driving wells to be procured, and transporta- 
tion therefor to be provided. 

The sinking of the well at the fair grounds at Gortland, and the 
providing the means for driving thèse wells whenever and wherever 
they might be needed by the régiment, establishes beyond question 
the intent on the part of Col. Green that this invention should be 
publicly and commonly used by his régiment at any and ail times and 
places. His own testimony shows that he explained his invention 
and the means of carrying it into effect, first to his drill squad, and 
then to the officers of his régiment, and subsequently consented to 
the sinking and public use of the well at the camp ground, and yet 
he never cautioned any one to keep the method a secret, nor is it 
shown that in 1861 he ever mentioiied to any one the idea of ob- 
taining a patent, or that he proposed doing sô, or that he took any 
action looking to that end. Ail that he did tended to spread the 
knowledge of the mode of making thèse wells and of the success at- 
tending their use, and nothing whatever is shown indicating an in- 
tent to restrict the right to make and usé the same to himself as a 
patentée. 

It is an admitted fact that Col. Green was a man of intelligence 
and éducation, and he must hâve known what the law required of 
him, in case he desired to secure his rights as an inventor under the 
provisions of the patent laws. He knew, then, that to secure his 
rights, if he desired to procure a patent, he must apply therefor be- 
fore permitting his invention to pass into gênerai or public use. His 
own testimony conclusively shows that he gave publicity to his inven- 
tion, and consented to, nay, aided in making, the use thereof common 
and public. There is nothing in the évidence showing that he pur- 
posed or intended to make further or différent experknents, with a 
view to perfecting his discovery. He himself expressly testified that 
the experiment at his house, and the driving and use of this well at 
the camp ground, convinced him of the feasibility of the process in 
making wells either for gênerai or army use, or, as counsel for com- 
plainants, in their brief upon the facts, pages 17 and 18, state it: 
"The two experiments fully and safcisfactorily demonstrated the gên- 
erai practicability of the process, where no rock intervenes." 

The évidence shows conclusively, therefore, that the invention was 
thought out and, was put into satisfactory use, the use being an open 



392 FEDERAL REPORTER. 

and public one, while Col. Green's régiment was in camp at Cort- 
land; and the necessary machinery and tools, with transportation 
therefor, were provided for continuing the construction and the open 
and public use of other wells; and yet no step was taken by Col. 
Green for the procurement of a patent, nor was there at that time 
any act done, or statement made, indicating a purpose or intent upon 
his part to apply for a patent in the future. 

It is urged, however, that the reason why an application for a pat- 
ent was not made at that time was because Col. Green had become 
involved in serious difficulties on account of the shooting of Capt. 
McNett, one of the officers of his régiment, on the sixth of Decem- 
ber, 1861. If it appeared from the évidence that Col. Green had, in 
the fall of 1861, taken the initiatory steps for the procurement of a 
patent, or had eveu unmistakably announced his intention so to do, 
and it appeared that the accomplishment of such purpose was inter- 
rupted by the complications and difficulties arising out of the shoot- 
ing of Capt. McNett, it might then be claimed that thèse difficulties 
formed an excuse for the long delay in applying for a patent on the 
part of Col. Green. But it will be borne in mind that the idea of this 
mode of constructing a well was thought out in the summer of 1861, 
and the well at the camp ground was sunk before the fifteenth of 
October, and the shooting of McNett was not until December 6th. 

It is also shown by Col. Green himself that he gave the proper 
orders for the construction of the apparatus necessary to be used in 
sinking wells, and that, when in Albany, he arranged for the trans- 
portation thereof with the régiment when it moved to the seat of 
war. If he thus had time and opportunity enough to provide the 
means necessary to furnish thèse wells for the coimnon and public 
use of his régiment, can it be fairly claimed that he did not hâve 
time and opportunity to at least announce his purpose of procuring 
a patent, if such was then his intent ? 

It would seem that the utmost that can be said of the effect of the 
difficulties resulting to Col. Green from the shooting of Capt. McNett 
is, that thereafter his attention was so fully occupied thereby that he 
gave no further thought to the subject of driven wells at that time 
and hence did not, in his own mind, reach the conclusion that he 
would apply for a patent, until several yeara had elapsed and thèse 
difficulties had begun to pass away, and until it was brought to his 
attention that, through the use of this mode of driving wells, other 
parties had reaped large pecuniary benefits. But during this delay, 
extending to May, 1866, a period of over four years, the public had 
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acquired rights through the open and uninterrupted use of the dis- 
covery. What the causes were that led to this long Bilence on the 
part of Col. Green are not so material as the fact itself that he made 
public the knowledge and use of his invention, and then for over four 
years remained wholly silent, and took no action for the procurement 
of a patent. Can there be any question that Col. Green did permit 
his invention to go into public usewithout an immédiate assertion of 
his rights ? 

In Egbert v. Lippmann, 104 U. S. 333, it was held that "to consti- 
tute the public use of an invention it is not necessary that more than 
one of the patented articles should be publicly used," it being also 
held in the same case that "if an inventor, having made his devico, 
gives or sells it to another, to be used by the donee or vendee, with- 
out limitation or restriction, or injunction of Becrecy, and it is so 
used, such use is public, even though the use and knowledge of the 
use may be confined to one person." 

It is not questioned that the well at the camp ground was made 
with the knowledge and consent of Col. Green. It was for a public 
use, being constructed at the expense of the sutler, Graham, for the 
purpose of supplying water for use in the cook rooms, as well as for 
gênerai use by ail connected with the régiment. There was no effort 
made to keep the mode of its construction secret, but rather the con- 
trary. When the régiment left Cortland, New York, Col. Green ex- 
ercised no control over this well, nor did he cause it to be taken up 
or otherwise kept from public use or knowledge. If he was the in- 
ventor of that description of well he certainly gave to Graham the 
full right to construct and use the well, and to permit its use by 
others, without any limitation whatever, or any injunction of secrecy, 
thus bringing the case within the rule laid down in Egbert v. Lipp- 
manrij even if there were no further facts showing acquiescence in the 
public use of the invention. But thèse facts are not wanting, for it 
is proven by Col. Green himself that he caused the necessary tools 
and pipes to be procured for the use of the régiment when it went to 
the front, showing clearly that he proposed and intended to permit 
any number of wells to be sunk and used that might be needed by 
the régiment, thus showing that he contemplated a continuous pub- 
lic use of the invention, without restriction or limitation. 

Again, the évidence shows that a large number of driven wells were 
made and used in and about Cortland and neighboring places during 
the years 1862, 1863, 1864, and 1865. It is now claimed that Col. 
Green had not actual knowledge of the existence of thèse wells; but 
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was he not bound to know that the natural resuit of what he him- 
self had done, and had caused to be done, in the way of giving pub- 
licity to the success which attended this mode of making wells, would 
be to spread their use by the publie, unlesB he promptly prevented 
such reBult by procuring a patent? and can he now be heard to say 
that he did not know, nor hâve reason to know, that the use of thèse 
wells was becoming cominon in his own neighborhood, when the 
facts show that such use was the natural resuit of his own acts ? But 
we are not left to mère inference upon tins question, as there is tes- 
timony showing satisfactorily that he had knowledge of the existence 
of à portion, at least, of thèse wells ; and, despite his own testimony, 
wherein he endeavors to destroy the weight of this évidence, either 
by direct déniai or by claiming that he did not in fact recognize cer- 
tain wells which came under his notice to be driven wells, yet we 
think the prépondérance of évidence is against him on this propo- 
sition, and that it must be held that he knew that such wells were 
being made and used. 
. We find, therefore, as conclusions of fact, — 

(1) That in 1861 Col. Green's purpose in devising his method of driving 
wells was to furnish a ready means whereby the men of his régiment could 
procure a supply of pure water, and that he did not at that time oontemplate 
procuring a patent therefor, and that he put his method of driving wells into 
public use in 18'61 for the beneflt of his régiment, and thereby dedicated or 
abandoned his invention to the public. 

(2) That his invention was in open and public use, with his knowledge 
and acquiescence, for more than four years before he applied for a patent 
thereon. 

From thèse conclusions of fact it necessarily follows that the let- 
ters patent originally granted, and the reissued letters based thereon, 
must be held invalid and void. 

2. It is also urged on behalf of défendants that the reissued pat- 
ent enlarges the scope of the original patent, is broader in its terms, 
including improvements and principles not contained in the original 
spécifications, and is therefore void. This défense demands an ex- 
amination and détermination of what Col. Green's original inven- 
tion consiated, and of what is embraced within and covered by the 
n issued patent. We will consider the latter proposition before pro- 
ceeding to the former. William D. Andrews, one of the complain- 
ants, in giving his testimony, is asked whether he lias read and un- 
derstands the reissued patent, and, if so, to describe it, which he 
does in the following language : 
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"The invention is for a inethod of proeuring water from the earth by 
means of a tube inserted into the earth down to and into a water-bearing 
stratum, and attaching to such tube, in casés where the water does not flow 
naturally, a pump by an air-tight connection, and by the opération of the 
puinp producing a vacuum within the tube which forms the body of the well 
and its lining, thereby causing the water in the surrounding earth, under the 
pressure of the atmosphère, to rush into the well formed by the tube, and 
f urnishing a practically inexhaustible supply of water, by the means as stated 
and described." 

In the opinion of Judge Benedict in the Carman Case, cited at 
length by complainants, it iB stated that "the novelty consista in 
making the well-pit to consist of the tube of a pump connected tightly 
with the earth. This is accomplished by driving into the earth the 
tube to be used as a tube of a pump and at the same time as the pit 
of the well. This manner of inserting the tube renders it possible, 
by means of a pump attached to the tube, to croate a vacuum in the 
pit of the well, and at the same timo in the water-bearing stratum 
of the earth." 

In the printed argument of counsel for complainants it is said that 
"the drive-well invented by Col. Green left no open space between 
the lining and the suction pipe, and is based upon the principle that 
if a vacuum is formed in the earth at the ordinary depthB by the ac- 
tion of the suction pump, the atmospheric pressure communicated 
through the earth to the water will cause it to respond to the vacuum 
produced within the well, whose lining is itself the suction pipe of 
the well, and perfectly air-tight, the earth serving as a fil ter." 

It is not necessary to extend thèse quotations to show that the 
principle which it is claimed constitutes the discovery or invention 
of Col. Green, as described in the reissued patent, is that the pro- 
duction of a vacuum in the earth by means of an air-tight tube driven 
into the earth, to which is attached a suction pump, will greatly in- 
crease the supply of water. 

To produce this vacuum it is necessary that the tube forming the 
lining of the well should be in such close contact with the surround- 
ing earth as to be air-tight ; and it iB claimed that driving the tube 
into the ground, whether with or without originally perforating the 
earth with a rod, constitutes a mode of constructing a well which 
practically résulta in producing a well whose lining- — to-wit, the 
tube — is in air-tight connection with the earth. In other words, in 
order to successfully apply the principle, it is absolutely essential 
that the tube forming the lining of the well should be in such close 
contact with the earth that the air cannot pass down around the out- 
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side of the tube, and the pump used in drawing up the water must 
also be attached to the end of the tube by an air-tight connection. 
Unless both of thèse conditions are fulfilled it is impossible to creato 
a vacuum in the tube, and about the portion of it inserted in the 
water-bearing stratum; and as the création of this vacuum is the es- 
sential and ouly means of applying the principle which it is claimed 
eonstitutes the chief merit of Col. Green's invention or discovery, it 
follows that in order to protect such a discovery by a patent it must 
be included within the spécifications. This may be done by either a 
proper description of the resuit to be obtained, with the mode or 
means to be employed in producing the same, or by simply describ- 
ing the means employed to accomplish the resuit; that is to say, it 
would be suffieient if it was stated that, by the use of certain pre- 
scribed means, a vacuum in and about the tube would be created, 
and thereby the supply of water would be increased, or if it was 
stated that the tubing of the well was so driven as to be made air- 
tight by contact with the surrounding earth, and the pump to be 
used was affixed to the tube by an air-tight connection. In the lat- 
ter case the resuit reaohed or the principle put into opération would 
not be described; but as the means described must necessarily pro- 
cluce the resuit, or apply the principle, it is held suffieient to describe 
the means employed, without specifying the principle which is thereby 
brought into play. Indeed, it is not necessary that the inventor, to 
be entitled to a patent, should himself understand the abstract prin- 
ciple which his invention brings into use. It is suffieient if he is the 
inventor of a means whereby a new and useful application of the 
abstract principle is brought about. Still, as already remarked, it 
is necessary that in the patent and spécifications the new and useful 
application of the principle must be described, either by setting 
forth the resuit obtained, with the means of its accomplishment, or 
else by such a description of the means employed as will, if followed, 
necessarily produce a resuit which embodies the practical application 
of the principle involved. 

Let us now examine the spécifications originally filed by Col. Green, 
and see whether there is embraced therein the application of the prin- 
ciple of utilizing atmospheric pressure through the création of a vac- 
uum in the tube, and the earth surrounding it, where it pénétrâtes 
the water-bearing stratum, The description of the invention is sd 
forth in the fol! owing language: 

"My invention consista in driving or forcing an iron or a wooden rofl with 
a steel or iron point into the earth until it is projeeted to or into the water, 
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and then withdrawing the said rod and inserting in ita placé a tube of métal 
or wood to the same depth, through which and from which the water mav be 
drawn by any of the usual well-known forma of pumps." 

Finally, in setting f orth his claim, he does so in the following terms : 

"Having thus fully described my invention, what I claim and désire to se- 
cure by letters patent ia the herein-described process of sinking wells where 
110 rock is to be penetrated, viz., by driving or forcing down a rod to and into 
the water under ground, and withdrawing it and inserting a tube in ita place 
to draw the water through, subatantially as herein described." 

It certainly cannot be succesBfully claimed that in thèse Etale- 
ments it is set forth in express terms that the principle to be utilized 
is the atmospheric pressure forcing the water to and into the tube 
through the agency of a vacuum created in the tube and in the earth 
at the lower end of the tube, where it pénétrâtes the water-bearing 
stratum. There is not to be found in any part of the spécifications 
any référence to a vacuum, either in or out of the tube, nor any men- 
tion of atmospheric pressure created thereby. If the application of 
this principle formed the material and ail-important part of Col. 
Green's invention in 1861, as is now claimed in argument, he cer- 
tainly failed to set it forth in express terms in his spécifications 
forming part of the original patent ; nor can it be inf erred from the 
description of the means to be employed that he then proposed to cro- 
ate a vacuum by making the well lining air-tight, and by attaching 
i pump thereto by an air-tight connection. He describes a driving 
rod, having a swell thereon, which is to be driven into the ground 
and then withdrawn, and a tube of a diametèr somewhat smaller than 
the diametèr of the swell of the drill rod is to be inserted in the hole 
thus made. In no part of the description is it said, either expressly 
or by fair implication, that the tube, when inserted, must fit Boclosely 
into the opening made by the rod that no air can pass down on the 
outside of the tube to the water, nor is it stated that the pump must 
be attached by an air-tight connection to the top of the tube. A per- 
son can follow with exactness ail the instructions therein given, and 
yet it would not necessarily follow that he had excluded the air from 
the lining of the well, or from the water-bearing stratum at the place 
where the tube penetrated the same. Inother words, the description 
of the means to be employed, as set forth in thèse spécifications, does 
not show that one of the results arrived at is to render the lining of 
the well air-tight, and to hâve attached thereto a pump by an air- 
tight connection, The description of the means to be employed can 
^e carried out in practice without making an air-tight lining or tube, 
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and hence without forming a vacuum around the bottom of the tube 
or in it. This being true, it foljows that it cannot, from the descrip- 
tion of the means employed, be inferrèd that Col. Green tben intended 
to claim, as part of his discovery or invention, the application of the 
principle that by ereating a vacuum in and about the tube, the same 
having been made air-tight, the flow of water would be largely in- 
creased. He did not claiin it in express words, and the description 
of his invention, and the means to be used in carrying the same into 
practical use, fail to show that such was the main or even a neces- 
sary part of his invention. 

In our judgment his invention or discovery is f ully and fairly de- 
scribed in the lànguage of his own claim, to-wit ; 

" What I claim and désire to secure by letters patent is the herein-described 
process of sinking wells wbere no rock is to be penetrated, viz., by driving or 
forcing down a rod to and into the wàter under ground, and withdrawing it. 
and inserting a tube in its place to draw the water through." 

What he sought to accomplish was to devise à rapid, easy, and fea- 
sible means of reaching an underground supply of water in such a 
mode that any ordinary pump could be applied to bring it to the sur- 
face, and his plan was to drive down a rod into the water, withdraw 
it, and then insert a tube, through which the water could be drawn 
by any ordinary kind of pump. In our judgment the évidence intro- 
duced by complainants shows that this was ail that Col. Green sought 
to do in 1861, and that in making his experiments at that time he 
did not contemplate or conceive of the idea that the tube should be 
made air-tight so as to create a vacuum in it and about it, and thereby 
utilize the atmospheric pressure. Hence it is that in the spécifica- 
tions attached to the original patent no mention is made of atmos- 
pheric pressure, or of a vacuum in and about the tube, nor is it stated, 
in describing the means to be employed in making the wells, that the 
tube must be air-tight in its connection with the surrounding earth,. 
or that the pump must be attached thereto. 

It is inexplicable, if it was intended to embraco in the original pat- 
ent the opération of atmospheric pressure in the earth, through the 
création of a vacuum, which is now claimed to constitute the chief 
features and merit of the driven well, that the spécifications contain 
no référence thereto, either expressly or even by fair implication. 

We conclude, therefore, that the original patent cannot be so con- 
strued as to embrace the application of this principle. 

Turning now to the spécifications of the reissued patents, what do* 
we find? In the first place, it is stated "that the hole or opening is- 
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made by the mère displacement of the earth, which is packed around 
the instrument, and not remoyed upward from the noie, as it is in 
boring." And it is further said that "I prefer to employ a pointed 
rod, which, after having been driven or forced down until it reaehes 
the water, I withdraw, and replace with a tube made air-tight through- 
out its length, except at or near its lower end." And further, "I at- 
tach to the tube by an air-tight connection any known form of pump." 
In thèse portions of the spécifications we find it provided that the 
earth must be packed around the tube forming the lining of thff well; 
that this tube must be air-tight throughout its length, except at or near 
the lower end, which pénétrâtes the water, and the pump used there- 
with must hâve an air-tight connection with the tube. Under thèse 
spécifications it is olaimed by complainants that the main feature of 
the discovery consists in the utilization of the atmospherio pressure 
through the création of the vacuum in and about the tube. (See ques- 
tions 11 and 12, testimony of William D. Andrews, pp. 210, 211, vol» 
1, of complainant's record.) (Kving thèse spécifications the construc- 
tions which complainants put thereon, it follows that the reissued 
patent covers (1) the process of sinking wells by forcing down a 
rod or tube to the water-bearing stratum' without removing the earth 
upwards, as in boring or digging; (2) oreating a vacuum in the tube 
forming the lining of the well, by making the tube air-tight except at 
the lower end, compacting the earth around the tube, and by attach- 
ing a pump with an air-tight connection to the tube. 

In the argument of counsel, as well as in the testimony of complain- 
ants, it is urged that the great merit of Col. Green's invention con- 
sists of the discovery of the effect of the vacuum thus created. Ac-' 
coi'ding to the view we take of the original patent, it did not cover or 
deseribe the application of this principle. It follows, therefore, that 
the reissue embraces the application of an important and material 
principle, not found in the original. 

The rule is well settled that a reissue can be validly granted only for; 
the same invention which was originally patentèd. If the reissue 
goes beyond this, and covers other and différent inventions or improve- 
ments suggested by the use of the original invention, it will bevoid. 
SeeBurr v. Duryee, 1 Wall. 531; Manufg Go. v. Ladd, 102 TJ. S. 408; 
Miller v. Brass Co. 104 U. S. 350; James v. Campbell, Id. 356; 
Manufg Co. v. Corbin, 103 U. S. 7S6. 

As we view the évidence in this case, we find that Coli Green in 
his original invention did not ombrace the idea of creating a vacuum' 
in the lining of the well for the purpose of utilizing the pressure of 
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the atmosphère, nor did his original patent, either expressly or im- 
pliedly, cover or describe the application of this principle ; that this 
idea of utilizing the atmospheric pressure was an after-thought on the 
part of complainants ; that to protect it as a part of Col. Green's in- 
vention it was evidently necessary that the spécifications should be 
enlarged; that the reissue was obtained for the purpose of covering 
thereby this idea of atmospheric pressure caused by a vacuum in 
an air-tight tube ; that the complainant now claims that the chief 
merit of the invention consista in creating a vacuum in the tube and 
the earth surrounding it, where it pénétrâtes the water-bearing 
stratum, and, through the pressure of the atmosphère, forcing a larger 
and more continuous supply of water into the tube forming the lin- 
ing of the well, and that the application of this principle is provided 
for and embraced within the spécifications of the reissued letters 
patent. Giving thèse spécifications the construction claimed there- 
for by complainants, it follows, in our judgment, that the reissue de- 
parts widely from the original, and embraces the application of a 
principle not covered by the original invention of Col. Green, aiid 
consequently that the reissued patent must be held void. In determin- 
ing this question of the validity of the reissued letters patent, we hâve 
assumed that the construction put thereon by complainants and their 
counsel is legally correct, to-wit, that there is embraced therein the 
principle of utilizing atmospheric pressure by creating a vacuum in 
the tube, and about the same where it pénétrâtes the water-bearing 
stratum. We hâve also assumed, without questioning it, that the 
theory of complainants in regard to the création of a vacuum about the 
tube* and its effect in increasing the flow of water into the tube through 
the pressure of the atmosphère upon the other portions of the water- 
bearing stratum, is correct. In the view we hâve taken of the case, 
it has not been necessary to investigate fully the scientific points in- 
volved in the latter proposition, but we will only Bay that the ex- 
périmenta made before the court, and the évidence adduced on this 
question in physical science, hâve not fully demonstrated to our satis- 
faction the correctness of the theory relied upon by complainants. 

3. Upon the issue of originality of invention by Col. Green a large 
amount of évidence has been adduced, with a view of showing that 
this method of sinking wells had been substantially described in va- 
rious publications antedating Col. Green's discovery, and also that 
wells had been aunken by this method at différent times and places. 
We do not deem it necessary to specially mention more than two of 
thèse alleged prior discoveries. While it cannot well be questioned 
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that it is shown that in some of the other instances a near approach 
was made to the method subsequently adopted by Col. Green, yefc 
we do not think it can be said that thèse isolated instances were any- 
thing more than mère experiments, not developed to an extent suffi- 
cient to enable the court to say that they clearly anticipated Col. 
Green's discovery. There are two instances, however, which cannot 
be go summarily disposed of, thèse being: First, the well at Inde- 
pendence, Iowa ; and, second, the wells driven at Milwaukee, Wiscon- 
sin, by E. W. Purdy. 

In regard to the well at Independence, the qnery is whether it was 
in fact construeted in 1861, as claimed by défendants, or in 1866, as 
averred by complainants. The défendants claim that there were two 
wells driven at Independence, — One in the early summer of 1861, the 
other in 1866, — while the complainants aver that there was but one 
well, i. e., the one driven in 1866, and that the witnesses who place 
rt in 1861 are simply mistaken in the date. In several of the cases 
heretofore heard, touching the validity of Col. Green'B patent, the 
question in regard to this Independence well has been presented, and 
it has been therein held that the conflict in the testimony was to be 
reconciled by holding that the witnesses for the défendants, while 
testifying truthfully to the existence and character of this well, had 
mistaken the date, and placed an event in 1861 which really took place 
in 1866. If the évidence submitted to us was substantially the same 
as that submitted in the cases referred to, we should not feel disposed 
to re-examine the question at issue, but we hâve had presented to us 
much additional évidence largely intended to prove the date of the 
driving of the well in question, by proving the date of other facts 
which are so connected with the existence of the well that proof of 
the date of the former unmistakably fixes the time when this well 
was driven and in use. Thus a number of witnesses who probably 
could not by a mère effort of memory fix the month or the year when 
they saw and used the well, testify to facts which corroborate their 
recollection that they saw and used this well when the soldiers were 
enlisting at Independence and forming companies commanded by 
Capts. Lee and Hord, for the purpose of entering the Union army. 
That thèse companies were organized at Independence in the year 
1861 is a fact beyond dispute. So with other facts, the date of 
which is not open to question, such as the time when Sherwood and 
Kimball kept the hôtel at Independence, the date of Col. Lake's mar- 
riage, the use of the well by the cricket club when playing crrcket 
v.l6,no.3— 26 
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upon the grounds adjoining the lot where the well was driven, and 
which club was broken up by a nuruber of its members entering the 
army in 1861. By such faota aa thèse the défendants hâve greatly 
strengthened their position in regard to this well at Independence, 
and while it cannot be doubted that there is much plausibility in the 
argument urged against the reliability of this évidence, still it seems 
to us that the prépondérance of the évidence upon this question is 
with the défendant, and that it must be held as a conclusion of fact 
(1) that in the early part of the summer of 1861 there was con- 
structed at Independence, Iowa, a driven well which proved a suc- 
cess; (2) that thiB well was constructed by driving a tube down 
into the water-bearing- stratum, and attaching to the tube a pump by 
which the water was drawn up through the tube in apparently an 
inexhaustible quantity. 

It does not appear, however, that any other wells came into use 
by reason of the driving of the one under considération, and if the 
décision of the court depended solely upon the effect to be given to 
the driving of this one well, we might well doubt whether it would 
not be proper to treat it as a mère isolated experiment, which would 
not be held to defeat =the rights of an independent inventor. In re- 
gard to what may be called the Milwaukee wells, it is shown by the 
testimony of E. W. Purdy that in 1849 and 1850 he was in the 
business of making wells at Milwaukee, Wisconsin; that he used iroD 
rods about two inches in diameter, and made so they could be coup- 
led together. The first rod was about 16 feet long, the lower end 
being in shape of a drill. This rod was worked up and down by a 
rope running over a gin-pole, the rod being raised up and down, and 
in that way the earth was displaced by the rod as it went down. 
ï'ubing of about four inches in diameter was driven down as the rod 
progressed. This tube formed the lining of the well. No earth was 
removed upwards, except in case of striking quicksand, when a long 
sheet-iron bucket, with a valve in the bottom, was used to bring up the 
quicksand. When the tube had been forced down into the water, if 
the water did not corne to the surface' a pump was used, the tube to 
which the pump was attached being placed inside the tube first forced 
down, the latier forming the lining of the well. It is shown by the 
testimony of Purdy that he drove a large number of thèse, wells, and 
the places where and the parties for whom they were driven are 
given in several instances. In some cases the wells were driven to 
the depth of 60 and 100 feet. In thèse wells thus driven there waa 
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used — First, a rod for puncturing the earth, which was driven down 
to the water-bearing stratum ; second, into the aperture thus made a 
tube was forced, which was in close contact with the earth and which 
formed the lining of the well, and through which the water either flowed 
naturally, or was drawn by the aid of a pump inserted therein. 
Comparing this method of driving wells and its résulta with that 
adopted by Col. Green in 1861 and described in the spécifications 
attached to the original letters patent, we confess our inability to see 
any substantial différence. What he expressly claimed in his origi- 
nal spécifications was the process of sinking wells by driving or 
forcing down a rod to and into the water under ground, and with- 
drawing it, and inserting a tube in its place to draw the water 
through, and it is just this process in substance that was employed in 
Milwaukee. 

Thèse wells driven at Milwaukee cannot be set aside as abandoned 
experiments. Purdy testifies that he was engaged in sinking them 
as a regular business. Numbers were put into practical use. This 
testimony remains uneontradicted, and it is not claimed that thèse 
wells are a myth. If, then, it be true that in 1849 and 1850 wells 
were driven at Milwaukee by a process not distinguishable from that 
devised by Col. Green in 1861, and thèse wells were driven, not as 
mère experiments, nor for the purpose of exhibition, but for public 
and continuous use, and from aught now shown may be in use to-day, 
oan any other conclusion be reached than that Col. Green was not the 
original or first inventor of the process of driving wells described in 
his spécifications ? In our judgment the method pursued in sinking 
thèse wells at Milwaukee is the same in substance as that devised by 
Col. Green, differing only in minoï particulars, and hence it followB 
thât Col. Green's process for driving wells was only a reproduction 
of a method which had been devised and put to practical public use 
fully ten years before Col. Green hit upon the same expédient. If 
this be true, then it necessarily results that the défense of want of 
novelty must be sustained. 

The conclusions we hâve reached upon the points already discussed, 
render it unnecessary to considef the other questions, including that 
of infringement, which are presented in the record. Under the view 
we hâve taken of the case it follows that complainants' bill must be 
dismissed, with costs, and it is sô ordered. 

Love, J., concurring. I concur fully in the opinion just delivered 
by my brother Smiua, and I can add nothing to what he has said 
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touchîhg the points which he has considered. I purpose, however, to 
give my own views upon one question whieh has not been discussed 
in the opinion. The réspondent sets up the défense among others 
that the alleged inventipn of Col. Green was in public use for more 
than two years prior to his application for a patent, and after the 
time when, as Col. Green claims, his invention was perfected. But 
the complainants insist that this défense cannot be maintained, be- 
cause one of its essential conditions is that the public use for two 
years must hâve been with Green's knowledge and consent, and the 
complainant contends that the défendant has failed to establish the 
fact of Green's knowledge and consent. If it were necessary, in my 
view, to the décision of this point, I would be compelled to find the fact 
to be that Green did know of the use of the invention for more than two 
years prior to his application. In my judgment, the prépondérance 
of évidence, both direct aad circumstantial, shows that Green did 
know the fact that driven wells, substantially the same as his, were 
in public use for a period of more than two years before he made his 
application. 

Several witnesses, apparently crédible, against Green alone testify 
to tacts showing directly Green's knowledge and acquiescence in the 
use of his invention for the time mentioned. Besides, it appears that 
quite a number of driven wells were put down and used in the town 
of Cortland, New York, where Green lived, for more than three years 
before he filed his application, and it is difficult to see how Grean 
could hâve been ignorant of such a fact, considering the deep in- 
terest he must hâve felt in its results. But, in my judgment, it is 
unnecessary to this défense to find that Green knew of and assented 
to the use of his invention for the period in question. Green's origi- 
nal patent was issued when the act of 1839 was in force, and it is 
clear to my mind that, açcording to the true construction of that act, 
a public use of an invention for two years, without the consent of the 
inventor, is sufficient to invalidate the patent. 

The seventh section of the act of 1839 (5 St. at Large, 353) pro- 
vides that — 

" Every person or corporation who has or shall hâve purchased or con- 
structed any newly-invented machine, manufacture, or composition of inatter, 
prior to the application of the inventor or discoverer for a patent, shall be 
held to possess the right to use, and vend to others to be used, the spécifie 
machine, manufacture, or composition of matter so made or purchased, with- 
out liability therefor to the inventor, or any person interested in such inven- 
tion; and no patent shall be held to be invalid by reason of such purchase, 
sale, or use prior to the application for a patent as aforesaid, except on proof 
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of abandonnant of such invention to the public, or that such purchase. sale, 
or prior use lias been for more than two years prior to such application for a 
patent." 

The section just quoted was no doubt intended as an amendaient 
of the eixth section of the act of 1836, as follows: 

" That any person or persons having discovered or invented any new and 
useful art, machine, manufacture, or composition of matter, or any new and 
usef ul improvement on any art, machine, manufacture, or composition of mat- 
ter, not known or used by others before his or their discovery or invention 
thereof, and not at the time of his application for a patent in public use or on 
sale with his consent or allowance as the inventer or discoverer, and shall de- 
sire to obtain an exclusive property therein, may make application in writing 
to the commissioner of patents expressive of such désire, and the comniis- 
sioner, on due proceedings had, may grant a patent therefor." 

What is the true construction of the seventh section of the act 
of 1839 just quoted? Is it essential to a défense Bet up under that 
section that the "sale or prior use" of the invention for more than 
two years before the application for a patent should be with the in- 
ventor's "consent or allowance?" 

In the case of Egbert v. Lippmann, Blatohpord, J., said: 

"The effect of the act of 1839 is to require that an inventor sball not per- 
mit his invention to be used in publie at a period earlier than two years prior 
to his application for a patent under the penalty of having his patent rendered 
void by such use. Consent and allowance by the inventor are not necessary 
to such invalidity." 

The decree in this case was affirmed by the suprême court of the 
United States. 10é U. S. 333. Mr. Justice Woods, in delivering 
the opinion, says that — 

*' Since the passage of the act of 1839 it lias been strenuously contended that 
the public use of an invention for more than two years before such applica- 
tion, even without his [the inventor's] consent and allowance, renders the 
letters patent therefor void. It is unnecessary in this case to décide this 
question, for the alleged use of the invention covered by the letters patent to 
Barnes is conceded to hâve been with his express consent." 

It is, therefore, to say the least,» an open question whether or not 
the consent of the patentée to the public use is a condition essential 
to the défense in question. For my own part, I must say that, but 
for the doubt thus cast upon the construction of the seventh section 
of the act of 1839, I could not possibly entertain a question about it. 

Upon what principle of construction may we attempt to interpolate 
the significant words "consent or allowance" into the statute? Thèse 
words do not appear in the statute. No such condition is expressed 
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as thèse words imply. The plain, simple, and unqualified provision 
is that "no patent shall be held to be invcdid by reason of such pur- 
chase; sale, or use prior to the application, except on proof of abandon- 
ment of such invention to the public, or that such purchase, sale, or 
prior use has been for more than two years prior to such application 
for patent." Not a word is hère used, to the effëct that such prior 
use or sale shall be with the "allowance or consent" of the patentée. 
If we get such a condition into the section we must do it either by 
construction or interpolation. Now, the interpolation of material 
words into a statute is ordinarily an act of simple violence. It is a 
settled rule in the interprétation of contracts and statutes that their 
meaning and intent must be ascertained from ail and not from a part 
of the words of the act or instrument. It would do violence to this 
rule in the construction of a statute to cast out certain words and 
consider only what remained. And surely we may, with much 
stronger reason, say that it would be wholly inadmissible to incorpo- 
rate into a statute words not found in it, and thereby give the act a 
meaning and construction wholly différent from that which it would 
bear without such interpolation. 

It may not be amiss hère to note what a celebrated writer upon 
the law of nations says upon the interprétation of treaties : 

" The first gênerai maxim of interprétation is that it is not perraitted to in- 
terpret what has no need of interprétation. When an act is conceived in clear 
and précise ternis, when the sensé is manifest and leads to nothing absurd, 
then there can be no need to refuse the- sensé which a treaty naturally pré- 
sents. To go elsewhere in search of conjectures in order to restrain or extin- 
guish it is to endeavor to élude it. If this dangerous method be once ad- 
initted, there will be no act which it will not render useless." Vattel, Law 
Nat. book 2, c. 17, p. 368. 

Now, what is there in the clause in question that needs interpré- 
tation? It is plain and unambiguous. It is free from obscurity. 
Does the language of the clause, when received in its obvious sensé, 
lead to any absurd resuit ? Would it, when so taken, work such gross 
and palpable injustice as to lead the mind to conclude that the légis- 
lature intended it to be received in some other and différent sensé ? 
On the contrary, the législature had, in my opinion, a wise purpose in 
fixing a period of limitation which should not dépend upon the un- 
certainty of the patentee's consent. Its purpose was to require some 
degree of diligence from the inventor in the assertion of his rights, 
and to give him full protection when he exercised that diligence ; and 
at the same time to protect the public in the exercise of rights ac« 
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quired, where the patentée should, by reason of his own négligence, 
fail even to file his application for a patent for a period of two years. 
The législature may justly hâve considered a period of two years from 
the completion of the inverition quite a sufficient time to enable the 
inventor to make his application. No injustice could possibly arise 
to him from such a rule except as a conséquence of his own négli- 
gence. What but négligence could lead an inventor to delay the 
assertion of his claims for more than two years from the maturity 
of his right ? And was it the intention of congress to protect him 
against the conséquences of his own négligence ? If the complain- 
ants' construction is to prevail, there is no time whatever prescribed 
within which, without the inventor's own consent to the use, be is 
required to make his application for a patent. The inventor could, 
under this construction, by simply refusing his consent, withhold his 
invention from public use for an unlimited time after bringing it to 
perfection. He might, after the lapse of many years, and after his 
invention should be in gênerai use, by sjmply denying his consent, 
or by mère silence, obtain a patent, and thus override and préjudice 
intervening investments and industries, unless, indeed, a case of 
abandonment could be made out. This, it is easy to see, would be 
against sound policy as well as private justice. The public interest 
would be prejudiced and individuals injured without real benefit to 
the inventor, since his true interest would certainly not be promoted 
by the delay. 

Congress did, indeed, in the act of 1836, give to the inventors and dis- 
coverers the right to apply for a patent without limit as to time, after 
they were in public use or sale, when without their own consent or allow- 
ance. But the unwisdom of this provision becoming apparent, con- 
gress, in the act of 1839, changed the law by prescribing a fixed period 
of limitation and omitting the words requiring the inventor's "consent 
or allowance" to the use or sale of his invention. The intention of con- 
gress, in the act of 1839, is further illustrated by section 4886 of the 
Eevised Statutes. It will appear by inspection pi this section that it 
embodies so much of the seventh section of the act of 1839, and the 
sixth section of the act of 1836, as it was the purpose of congress to 
préserve; and that while the two-years' limitation is in express terms 
re-enacted in the 4S86th section of the Eevision, the qualifying 
words requiring the consent or allowance of the inventor used in the 
act of 1836 are entirely omitted. The section is as follows: 

" Sec. 4886. Any person who has invented or discovered any new and usef ul 
art, machine, manufacture, or composition o£ matter, or any new and useful 
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improvement thereof, not known or ased by others in this country, and not 
patented or described in any printed publication in this or any foreign country, 
before lus invention ordiscovery thereof, and not in public use or on sale for 
more than two years prior to his application, unless the same ia proved to hâve 
been abandoned, may, upon payment of the fées required by law, and otker 
due proceedings had, obtain a patent therefor." 

It will not, I suppose, be doubted that the two-years' limitation 
clause in the seventh section of the act of 1839 must receive precisely 
the same construction as the two-years' limitation clause in section 
4886 of the Revised Statutes. The language of this clause in the two 
sections being substantially the Bame, and the purpose of the légis- 
lature the same, it follows that the construction must be the same. 

Now, does any one for a moment suppose that the words "and not in 
public use or on salé for more two than years prior to his application," 
in section 4886 of the Eevision, will bear the construction that the 
two-yearB' public use, in order to invalidate the patent, must be with 
the "assent or allowance" of the inventer? Will any court ever in- 
terpolate the words "assent or allowance" into section 4886, thus : 
And not in public use or on sale "with the assent or allowance of the 
inventor" for more than two years prior to his application? What 
possible reason could hâve moved congress to provide that the public 
use, in order to defeat the patent and vest a right to use the inven- 
tion in the public, should continue for two years, if that public use was 
to be with the consent and allowance of the inventor? 

The act of 1839 must, I think, hâve been specially intended to ap- 
ply to a class of persons who Bhould make, use, and vend the "machine, 
manufacture, or composition of matter" before the application, with- 
out the allowance or consent of the patentée. The seventh section 
of that act, it will be observed, provides Bubstantially that any person 
who has or shall hâve constructed or purchaBed such newly-invented 
thing prior to the inventor's application, shall hâve the right to use 
and vend to others such spécifie thing, without liability to the in- 
ventor or other person interested in the same. Now this must surely 
refer to persons who Bhould construct or purchase the newly-invented 
thing without the inventor's consent or allowance, because, if it were 
constructed or purchased with the inventor's allowance and consent, 
he could not, on gênerai principles, make them liable as infringers. 

This particular provision of the seventh section was.therefore, wholly 
unnecessary and nugatory except as a protection to those who should 
invade the inventor's right without his "consent or allowance" before 
the application. And can it be doubted that the words which imme- 
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diately follow in the same section refeç, in part at least, to the same 
class of persons, namely, those who should purchase or make the in- 
ventor's "machine, manufacture, or composition of matter" without 
his consent or allowance ? Can it be questioned that the provision 
that "no patent Bhall be held to be invalidby reason of such purchase, 
sale, or use prior to the application for a patent, etc., except on proof 
that such purchase, sale, or prior use has been for more than two years 
prior to such application," was intended to embrace at least the class 
of cases ref erred to in the immediately preceding part of the section ? 
In my opinion this two-years' limitation was intended in the act of 
1839, as it unquestionably is in the 4886th section of the Bevised 
Statutes, to be gênerai, and that it applies to ail cases in which the 
invention has been in public use or on sale for more than two years 
prior to the application, whether with or without the consent or allow- 
ance of the inventer. 

It is obvious, from the plain reading of the act of 1836, that 
under its provisions an inventor who permitted or allowed the pub- 
lic use or sale of his invention up to the time of his application, 
was not entitled to protection, for the unavoidable implication from 
the language is that he should not be entitled to a patent. The law 
would not permit him to call to account as infringers persons whom 
he had allowed to use his invention, and perhaps invest their money 
init, before 'he gave notice of his intention to claim it bv making his 
application. 

The class of persons, therefore, who used or sold the "art, machine, 
manufacture, or composition of matter" with the consent of the in- 
ventor, were fully provided for and protected by the act of 1836. But 
there was another class not provided for by that act, namely, those 
who should use, purchase, or sell the thing invented without the 
inventor's consent before his application. The public ubo did not, 
ander the statute of 1836, preclude the inventor from hisright to a 
patent and his right to call infringers to account where his invention 
was used before the application without his allowance or consent. 
Yet it is obvious that the latter class of persons might hâve a certain 
equity which the law ought to protect, and the primary object of the 
seventh section of the act of 1839 seems to hâve been the protection 
of those who might before the application, without the inventor's con- 
sent, use his invention and perhaps invest money in it. Hence the 
seventh section of that act provides that "any person or corporation 
who shall or shall hâve purehased or constructed any newly-invented 
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machine, manufacture, or composition of matter prior to the applica- 
tion by the inventor or discoverer for a patent, shall be held to pos- 
sess the right to use, and vend to others to be used, the spécifia machine, 
manufacture, or composition of matter so made or purchased without 
liability therefor to the inventor or any other person interested in such 
invention." If the statute had stopped hère a possible inference might 
hâve arisen that a patent issued to an inventor, where his invention 
had been on sale or in use even without his consent, would be held 
invalid. This would hâve been unjust to the inventor. It was his 
own fault or négligence if his invention came into public use with his 
own consent or allowance, and the act of 1836 denied him relief 
against the conséquence of his own fault or négligence. But it was 
the manifest purpose of the act of 1839 to guard carefully against any 
possible implication that the sale or use of the invention, without the 
inventor's consent or allowance, should deprive him of his right to a 
valid patent. Hence it is further provided in the same clause of sec- 
tion 7, following the words just quoted, that "no patent shall be held 
to be invalid by reason of such purchase, sale, or use prior to the 
application for a patent," except what? Except on proof of aban- 
donment, or on proof that such purchase, sale, or prior use has been 
for more than two years prior to such application for a patent. 

Now, what follows from this analysis of the two statutes? Is not 
the inference plain and irrésistible that the purchase, sale, or prior 
use of the things invented for two years before the application, with- 
out the assent and allowance of the inventor, would invalidate the 
patent? Can we hère interpolate the words "with the assent and al- 
lowance" of the inventor, seeing that the very object of the thirty- 
ninth section was to provide for a class of cases in which the inven- 
tion should be used without the inventor's consent or allowance? 
The clause of the act of 1839 in question hère is, I think, a statute 
of limitation, and ail such statutes are founded rather upon considér- 
ations of public policy than private justice. And where no excep- 
tions are made in the statute itself, it is not compétent for the courts 
to introduce them. If married women, infants, and other persons 
under disability were not excepted from the provisions of a statute of 
limitations, no court could incorporate into the statute a saving 
clause in their favor. 

Standing upon the broad grounds of public policy it matters not 
that a statute of limitations may work injustice in particular cases. 
If my construction of the seventh section of the act of 1839 be cor- 
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Tect, it is décisive of the présent case, since it is established by the 
évidence beyond doubt that Green's invention waB in public use for 
more than two years prior to bis application for a patent. 

Nelson, J., dissenting. I dissent from the conclusions and judg- 
ment of my associâtes, Judges Love and Shibas, for the following 
reasons : 

1. Because, in my opinion, Green was the first and original dis- 
coverer of a patentable process described in the letters patent issued 
to him, aiid the claim in the reissue is not enlarged, and is for the 
same process described in the original. 

2. Because, before the act of 1870, it was generally understood, 
and, in my opinion, correctly decided, that under sections 7 and 15 
of the act of 1836, and section 7 of the act of 1839, a use of the in- 
vention more than two years prior to the application would not defèat 
a patent, unless the use was had with the consent and allowance of 
the inventor. Such use is not proved. Kelleher v. Darling, 3 Ban. 
& A. 449; Draper v. Wattles, Id. 618; Henry v. Prov. Tool Co. là. 
513. See Hall v. Macneale, 23 0. G. 939; S. C. 2 Sùp. Ct. Rep. 79. 

3. Because the Milwaukee wells testified to by "Purdy" were arte- 
sian wells, and Green's process was not used. The tubing described 
made a réservoir, and a lead pipe attached to a pump was dropped 
into it and the water drawn through the lead pipe. 

4. Because prior use should be clearly established, and where the 
évidence is contradictory mère prépondérance is not sufficient and 
satisf actory ; "to doubt upon this point is to résolve it in the néga- 
tive." The proof of prior use at Independence, Iowa, leaves room 
for a fair and reasonable doubt, when weighed with care and scru- 
tiny. 4 Fishef, Pat. Cas. 468-482, 559, 560 ; Coffin v. Ogden, 18 
Wall. 124; Putnam v. HoUender, 6 Fed. Bep. 893. 



"The statute of 1836 (5 St. p. 117, § 6) did not allow the issue of a patent 
when the invention had been in public use or on sale for any period, however 
short, with the consent or allowance of the inventor, and the statute of 1870 
(16 St. p. 201, § 24 ; Rev. St. § 4886,) does not allow the issue of a patent when 
the invention has been in public use for more than two years prior to the ap- 
plication, either with or witliout the consent or allowance of the inventor." 
Manning v. Cape Ann Isinglass & fflue Co. 2 Sup. Ct. Eep. 863. 

The exemptions of rnarried woraen and infants from the opération of stat- 
utes of limitations "rest in every instance upon the express languagein tnose 
statutes." Vanve v. Vanee, 2 Sup. Ct. Rep. 854— [Ed. 
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Cobtjrn and another v. Brainard and another.* 

{Circuit Court, £!. 1). Missouri. March 12, 1883.) 

1. Patents — Effect op Décision as to Validity — Prelimtnahy Injonction. 

Where a motion is made fora preliminaryinjunction for an alleged infringe- 
ment of a patent which has been held valid, without collusion, in a contested 
patent case, the validity of the patent is coiisidured settled for the purposes 
of the motion. 

2. Same. 

"Where, however, the décision does not show what claims were held valid, nor 
what would be an infringement, two questions are left open, viz.: (1) What 
are the contrivances covered by the patent ? and (2) has the défendant in- 
fringed the same t 

Motion for a Preliminary Injunction for an alleged infringement 
of letters patent of the United States for an "improvement in cases 
for transporting eggs," and an "improvement in egg-boxes." 

The first of said patents contains two claims, which are as follows : 

" (1) A case for transporting eggs, in which are more than two removable 
trays, each containing a séries of bottomless cells or compartiments, some of 
thèse cells having walls irrespective of the walls of the case, and each tray 
being separated from its adjoining traybya removable diaphragm or dividing 
board; (2) the combination of more than two trays, each containing a séries 
of bottomless cells or compartments, some of thèse cells having walls irre- 
spective of the walls of the case in which the combination may be used, and 
each tray being separated from its adjoining tray by a removable diaphragm or 
dividing board." 

The other patent alleged to hâve been infringed contains the fol- 
lowing claims : 

"(1) A tray or double séries of rectangular bottomless pockets constructed 
of flexible material, or in separate strips, intenvoven and përrnanently inter- 
locked, beyond danger of séparation, by means of straight slits or slots eut in 
opposite edges thereof , substantially as and for the purposes set forth ; (2) a tray 
or double séries of rectangular bottomless pockets, constructed of suitable flexi- 
ble material, in two intersecting séries of separate strips, each séries of strips 
being provided with slots or slits eut in opposite edges of each strip, whereby 
the respective séries are interwoyen and permanently interlocked beyond dan- 
ger of séparation, substantially as and for the purposes set forth ; (3) a tray 
or double séries of rectangular bottomless pockets, constructed of suitable 
flexible material, in two intersecting séries of separate strips, each séries of 
strips being provided with slots or slits eut alternative in opposite edges of 
each strip, whereby the respective séries are intenvoven and permanently in- 
terlocked beyond danger of séparation, substantially as and for the purposes 
set forth." 

*Ruported by B. V Rex, Esq., of the St. Louis bar. 
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The complainants, in their bill, allège that the défendants hâve 
acknowledged their infringement of said patenta by a written agree- 
ment. 

For remaining facts see Coburn v. Clark, 15 Fed. Ebp. 804. 

Overall é Judson, for complainants. 

Phillips & Stewart, for défendants. 

Tkeat, J. In case No. 2123 (Coburn v. Clark, 15 Fed. Eep. 804) 
many suggestions hâve been made applicable to this case. 

In addition thereto the question of arrangement between the par- 
ties, or confessions, are presented. Waiving that inquiry, and looking 
to the interlocking and alsothe combination claims, an injunction or- 
der must go provisionally against infringement of either of said 
claims. 



Barney. r. Peck and another. (Two Cases.) 

(Circuit Court, S.D. New York. April 1, 1883.) 

Patents for Inventions— Infringement op Several Patents — Bill Multi- 
pariocs— Demurrer. 

When a bill allèges infringement of several patents for différent inventions, 
to escape the objection of multifariousness it must aver that the inventions 
are capable of conjoint use and are in fact so used by défendant. 

Demurrer to Bill. 

A. J. Todd, for complainant. 

Briesen & Steele, for défendant. 

Wallace, J. When the bill allèges infringement of several pat- 
ents for différent inventions, to escape the objection of multifarious- 
ness it must aver that the inventions are capable of conjoint use, and 
are in fact so used by the défendant. Nellis v. McLanahan, 6 Fisher, 
Pat. Cas. 286; Gamewell Fire Ahrm Tel. Co. v. Chillicothe, 7 Fed. 
Eep. 351; Hayes v. Dayton, 8 Fed. Eep. 702. The bill hère is 
founded on distinct patents, and allèges that "the défendants hâve 
unlawfully used the said patented inventions, and bave made and 
sold skates containing and embodying in their construction said in- 
ventions or substantial parts of thesame, and still continue soto do." 
It does not appear that the several inventions can be embodied in 
one skate. The averment of the bill would be satisfied by proof that 
some of the skates made by the défendants infringe one of the patents, 
and others infringe another patent. It may be that some or ail of 
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the skates are infringements of ail the patenta, but the défendants 
are not required to take tbe chances of being compelled to litigate 
several distinct and unconnected controversies in one suit. 
The dernurrer is sustained. 



Smith ». Halkyard and others. 

tCHrcuit Court, D. Rlwde Island. 1883.) 

L Patents for Inventions— Priobitt of Invention — Effect of Décision of 
Patent-Office. 

The décision of the patent-office upon an interférence proceeding is sufflcient 
to entitle the successf ul party, as against the def eated party or his privies, to a 
preliminary injunction upon the question of priority of invention raised in 
a subséquent suit. 

2. Same — Not an EstoppeIj— Injonction. 

While the defeated party to an interférence is not estopped in another action 
from raising the question of want of novelty in the invention, yet if he had 
kaowledge of the condition of the art at the time of his application, a want of 
novelty in the invention must be clearly apparent, or a preliminary injunction 
will be granted. 

3. Same — Want of Good Faith. 

In such a case it has been held, where there is want of good faith, the court 
will grant an injunction. 

4. Same— Patents Nos. 259,597 and 232,561 Sustained. 

Patent No. 259,597, granted to Stephen N. Smith, June 13, 1882, for a ma- 
chine for making lacing-hooks for machines, compared with patent No. 102,- 
195, granted to Solomon W. Young, April 19, 1870, and the Towne patent, re- 
issued August 9, 1881, and numbered 9,837, and held not anticipated thereby. 
Patent No. 102,195 held valid, and défendant enjoined from constructing and 
using either of said. patents. 

In Equity. Motion for a preliminary injunction. 

John L. S. Roberts, George L. lioberts, and Oscar Lapham, for com- 
plainant. 

Wilmarth H. Thurston and Benj. F. Thurston, for défendants. 

Before Lowell and Golt, JJ. 

Colt, J. This motion is based upon an alleged infringement by 
the défendants of two letters patent issued to the complainant — No. 
259,597, dated June 13, 1882, covering a machine for making lacing- 
hooks for shoes, and No. 232,561, dated September 21, 1880, for 
lacing-hook stock. 

The complainant ruade application for the machine patent July 
28, 1879. On the day it was allowed, the défendant Halkyard ap- 
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plied for a patent upon the Bame machine, his application beîng a 
copy of that filed by Smith in the Canada patent-office. An inter- 
férence waB declared, teBtimony was taken by both sides, and hear- 
ings liad before the primary examiner, the board of examiners, and 
the cômmissioner of patents. A décision was rendered by each tribu- 
nal in favor of Smith as the first inventpr. During this contest Halk- 
yard filed a motion to dissolve the interférence on the ground of prior 
public use of the machine for more than two years, winch was over- 
ruled. The bill allèges that in 1879 Halkyard associated himself 
with the défendant Church, and that they hâve since, under the name 
of the Halkyard Manufaeturing Company, (also made a party de- 
fendant,) constructed and used machines embodying the complainant's 
invention. The décision of the patent-office upon an interférence 
proeeeding is sufficient to entitle the successful party, as against the 
defeated party or his privies, to a preliminary injunction upon the 
question of priority of invention raised in a subséquent suit. Han- 
ford v. Westcott, 16 0. G. 1, 181; Holliday v . Pickhardt, 12 Fed. Rep. 
147; Peck, Stow é Wilcox Co. v. Lindsay, 18 0. G. 63. 

Halkyard now contends that the patent is void for want of novelty. 
While the defeated party to an interférence is not estopped in another 
action from raising the question of want of novelty in the invention, 
yet if he had knowledge of the condition of the art at the time of his 
application, which the testimony hère discloses, a want of novelty in 
the invention must be clearly apparent, or a preliminary injunction 
will be granted. Peek, Stow é Wilcox Qoi v. Lindsay, 18 0. G. 63. 
In such a case it has been held that where there is want of good 
faith the court will grant an injunction. Greenwood v. Bracher, 1 
Fed. Rbp. 856. 

We are not satisfied upon the évidence of a want of novelty in the 
complainant's patents. While it is true that machines existed for 
making lacing-hooks, eyelets and eyelet stock, shoe-stays and shoe- 
stay stock, yet we do not find any machine composed of the same 
combination of éléments or devices as is found in the Smith patent, 
nor do we find, in any prior patents referred to, lacing-hook stock of 
the character described in the Smith patent. In the Smith machine 
a narrow strip of métal with tubular necks at regular intervais is in- 
troduced to a guide and carried forward by the action of a finger, 
which engages in each tubular neck, to the punches. The first 
punch scores the tubular neck so that the ends will split and turn 
down evenly in the shoe; the second punch indents the métal contig- 
uous to the neck, which forma when bent over the head of the lacing 
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hook; the third punch cuts out the blank, which consista of the tubular 
neck and contiguous indentation. The blank now drops into a car- 
rier slide, which moves backward. A presser-foot to hold the blank 
in place descends, and the slide carries the blank under it. A fixed 
tongue mounted on the bed of the machine enters the notch in the 
end of the carrier to give support to the blank after it has been car- 
ried backwards. The presser-foot rises and an anvil advances over 
the tubular end of the blank. A vertical rod then rises from under- 
neath and bends the end of the blank, which forms the head of the 
lacing-hook upwards; a horizontal slide opposite the anvil then ad- 
vances and bends the head of the lacing-hook over upon the anvil ; 
at the same time indents the back, the slides retreat, and the lacing- 
hook falls from the machine. 

The first claim in the patent is for a séries of punches for scoring, 
indenting, and cutting, jointly with the feed mechanism arrangea to 
mo.ve the stock from the first two punches to the last. The défend- 
ants contend that this was anticipated by certain patents granted to 
Solomon W. Young, and especially patent No. 102,195, dated April 
19, 1870, which embraced the combination of two prior patents, 
issued to him, No. 65,035, May 21, 1867, machine for making eye- 
lets, and No. 65,036, May 21, 1867, machine for making eyelet 
stock. But it seems to us that there are différences of a material 
character between the Smith and Young machines. 

In the Smith machine there is one feeding device; in the Young 
machine, four. The Smith machine has a prismatic punch for scor- 
ing the inside of the eyelet barrel, unlike either of the drawing or in- 
denting punches in the Young machine. The Smith machine con- 
sista of one feed mechanism combined with a séries of punches, 
which produce a blank composed of a scored eyelet barrel and a con- 
tiguous indentation, which blank, when operated upon by the other 
parts of the machine, becomes a lacing-hook. The Young machine 
consists of a combination of several punches, each with a separate 
feed mechanism, the product of which is an eyelet with a smooth 
barrel. Without entering into any fuller discussion at this time, we 
feel safficiently satisfied for the purpose of this motion, that the 
combination embraced in the first claim of Smith was not anticipated 
by the Young patents. 

The second claim in the Smith patent is for a combination of the 
cutting punch, the carrier, the sliding anvil, and the vertically and 
horizontally moving slides arrangea to act successively, and bend the 
blank over the anvil. It is urged that this claim was anticipated by 
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the Towne patent, reissued August 9, 1881, and numbered 9,837. 
A comparison, however, between the two machines discloses a widely- 
different construction. This is apparent upon examination, and it is 
fully and clearly set out in the affidavit of the inventoi - , Towne. In 
place of two rods in the bending mechanÎBm of the Smith machine, 
the process of bending the blank in the Towne patent is accomplished 
by five rods operating on the circumference of a revolving circular 
table. The carrier in the Smith machine holds the blank during the 
entire process of bending; in the Towne patent it simply pushes the 
blank into other mechanism for holding during the process of bend- 
ing. In the Smith patent the blank is eut out by a punch of proper 
shape, and then drops into the carrier. In the Towne patent the 
cutting punch, which is dôme shape at one end, acts in combination 
with an upward moving plunger, which strikes up one end of the 
blank in the form of a dôme; spring grippers strip the blank from 
the retreating cutting punch and the blank is held upon a way or 
road through which a follower moves and pushes it to the bending 
mechanism. 

With suçh différences of construction between the two machines, 
and without mentioning others, it can hardly be said, we think, that 
the second claim of Smith was anticipated by Towne. 

The foregoing reasoning is applicable to the third claim of the 
Smith patent, which relates to the bending mechanism in the ma- 
chine. The fourtb, fifth, and sixth claims are not pressed at this 
hearing. The seventh claim covers the feeding devices in combina- 
tion with the scoring and cutting punches. It is contended that this 
was anticipated by the Young patent, No. 102,195, before referred to. 

In the Young patent a spring is inserted in the dye-hole of each of 
the first two dies, which, by pressing against the bottom of the eye- 
let, raises it and clears it from the female die, otherwise there would 
be an obstruction to feeding the stock along. In the Smith machine 
a spring is inserted in a groove along which the stock is first fed. 
The spring in the Young machine could not perfora the same func- , 
tion in the Smith machine, because the stock fed into the Smith ma- 
chine has the bottom of the eyelets punched out, so that the spring 
would tend to enter the opening at the bottom of the eyelet and 
wedge the same. By inserting a flat spring in the groove forming 
part of the feeding device, Smith constructed a sprihg-clearer, which 
would work upon stock having the bottom of the cup or eyelet eut 
out. While it may be said, perhaps, that this claim is less free from 
v.l6,no.3— 27 
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doubt than the others we hâve considered, we do not feel warranteà 
in holding that it is clearly void for want of novelty. 

The eighth claim is for a combination of the indenting devices, the 
cutting devices, the, carrier and bending de vices,, operating upon stock 
having tubular neckë, whereby the blank is folded across its middle 
into a U form,,and it is said that. ail this is found in the Towne pat- 
ent. We are of the opinion, however, as already stated, that the 
mechanism of the Towne machine is very différent. 

The Smith stock patent, No. 232,561, consists of a. narrow strip of 
métal provided with a sei-ies of alternate necksand indentations, and 
stock sOv cjonstructed is found in no other patent to which we hâve 
been referred. That the défendants use stock of this character in 
thé production of the lacing hooks made by them we think is free 
from doubt. 
, Injunction granted 



Town of Pelham v. The B. P. Woolsey, etc. 

[District Court, S. D. New York. April 13, 1883.) 

1. CosrsTmpnoNAii Law— Title op Act. 

Under the constitution of the state of New York, which requires that the 
stibject of every private or local bill shall be single and expressed in its title, it 
is sufflcient if the title indicate the powers given in the act by reasonable impli- 
cation, ho that the public would not naturally be misled. Where the title of an 
act was "to authorize the town to raise money to construct a town dock," 
Ueld, that this indicated by reasonable intendment the power to charge and 
collect wharfage, and that the act was not in that respect unconstitutionaL 

2. BlGHT TO COLI^ECT WHARFAGE. 

The right to collect wharfage is a franchise restingonly upon législative au- 
thority. 

3. SAMB — MBANING OP "WHATiFAGE" — Whbn Chargeable. 

The town having by resolution declared that the rates of wharfage for the 
town dock should be "one cent per ton per day ; ail goods to be allowed to lie 
on the dock 24 hours free of charge ; after 24 hours to be charged flve cents per 
ton per day," — held, that the wïfarfage referred to was the ordinary use of the 
wharf by vessels àfloat in Icading or unloading, or mooring for safety in the 
wdinary course of commerce ; and that the resolution did not authorize the 
charge as for "wharfage " against a vessel while she lay scuttled and sunk be- 
tween high and low water mark, at a distance of 10 or 15 feet from the 
wharf, and fastened thereto by only one of several Unes, others being attached 
to the shore. 

In Admiralty. 
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Uudley B. Worton and H. B. Kihghorn, for libelànt. 

Scudder de Carter and Geo. A. Black, for elaimant. 

Bbown, J. The libel in this case was filed to recover $132 wharf- 
age at the libelant's dock at City Island, Pelham, from January 
8 to May 19, 1880, being at the rate of one dollar foï eâeh 100 tons 
per diem. The right of the libelànt to recover is contested on the 
ground that the act upon whieh the libelant's authority to collect 
wharfage is based is unconstitutional. The constitution of this state 
(article 3, § 16) provides that "no private or local bill * * * shalï 
embrace more than one subject, and that shall be expressed in the 
title." The act in question, passed March 8, 1871, (N. Y. Sess. Laws, 
1871, c. 79,) is entitled "An act to authorize the town of Pelham, 
in the county of Westchester, to raise money for the purpose of con- 
structing a town dock on City Island, in said town." 

The first section of the act authorizes the town auditors to con- 
struct, at an expense of not over $8,000, a public dock on City Island, 
to remain, when completed, the property of the town of Pelham, and 
to be kept and maintained in good repair at- the expense of the town, 
and under control of the town auditors, "who shall hâve power to' 
make ail necessary régulations as regards dockage, and as to the sums 
to be paid to said town for the use thereof." 

Section 2 authorizes the town auditors to issue town bonds to de- 
fray the expense of constructing said dock, payable on or before the 
expiration of 12 years, with semi-annual interest not exceeding 7 per 
cent, per annum. Section 3 provides that the "supervisera of the 
county shall from time to time levy and assess upon the property and 
inhabitants of the town of Pelham euch sums of money as it shall 
be necessary to raise to provide for the payment of the principal and 
interest of said bonds. " This act, providing for the construction and 
maintenance of this dock, and for raising the moneys therefor, is 
a local act. It clearly embraces but one subject; but it is contended 
that the whole subject is not expressed in the title of the act, and 
that the only purpose of the act indicated by its title is to "raise 
money for the purpose of constructing a town dock," not for maintain- 
ing it afterwards, nor to provide means for its subséquent mainte- 
nance, nor to charge dockage. One purpose of the constitutional pro- 
vision referred to was to prevent secret or fraudulent législation, and 
to prevent the législature or people from being misled by the title of 
any local or private act, and that reasonable notice of the object of 
the bill should be given by its title. It is, therefore, not sufficient : 
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that the subject of the act be single; it must be expressed in the 
title. Town of Fishkill v. Fishkill, etc., Co. 22 Barb. 634, 641 ; Peo- 
ple v. Briggs, 50 N. Y. 553, 561; In re Blodgett, 89 N. Y. 392; Peo- 
ple v. O'Brien, 38 N. Y. 193. 

In the above cases, and in others in which acts of the législature 
hâve been heldvoid for not expressing the subject involved in thelit- 
igation, the distinction between the matter embraced in the body of 
the act and that indicated by the title has been broad and well de- 
fined; in ail of them the title of the act furnished no indication of 
the particular matter objected to in the body of the act. The 
nearest approaçh to the présent case, to which I bave been referred, 
is that of People v. Gom'rs of Palatine, 53 Barb. 70, where an act 
entitled an act "to regulate" a road, was held not a sufficient expres- 
sion of the authority contained in the body of the act to alter and 
redace the width of the road, and to donate the excluded land to the 
adjoining owners. Potter, J., in that case, regarded the title as in- 
tentionally concealing this, purpose, and as conceived in fraud. 

In the case of People v. Allen, 42 N. Y. 404, an act entitled "An act 
to incorpora,te the Schenectady Astronomical Observatory" was held 
not sufficient to express in its title one of the provisions of the act, 
which made it the duty of the state to make a gift or loan of money 
to supply means to build the observatory, and because that is no 
proper part of an act creating an incorporation or defining its powers. 
The court say: "The title of the act in question was deceptive, and 
calculated to niislead ail concernedin regard to the main purpose of 
it, which was to obtain $60,000 from the treasury without any adé- 
quate security for its repayaient." 

On the other hand, In the Matter of tlie Public Parles, 86 N. Y. 437, 
it was held that an act entitled "An act to provide for the surveying, 
laying out, and monumenting certain portions of the city and county 
of New York, and to provide means therefor," was sufficient to in- 
clude the opening of streets and proceedings tp acquire and pay for 
the land taken for that purpose. The court say : 

"The words 'laying oufc' must be interprétée! in a broad and libéral sensé, 
* * * and may be regarded as eovering the opening, for without sucli 
opening the laying out would be of no avail. The laying out is the main 
thing to be done, and, as a part of the subject, necessarily comprehends the 
opening, which is absolutély essential before the completion of the work. 
» * * The title should fairly and reasonably announce the subject, and so 
long as it is a single one, and the various provisions thereof hâve respect to 
and relate to the saine, and legitimately tend to accomplish the object to be 
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attained, it is enough to satisfy the requirements of ïhe constitution. * " * * 
It is a suflicient compliance with its ternis if this is done fairly, and iii such 
manner as to convey to the mind an indication of the subject to which it re- 
lates." See, also, In re Upson, 89 N. Y. 67. 

In the présent case, it may be said, it is true that, strictly, the 
maintenance of this dock, or the power "to keep and maintain the 
same in good repair at the expense of thetown," isnot identically the 
same as "constructing the dock" Bpoken of in the title. No one, 
however, could imagine that the dock was to be abandoned by the 
town the moment its original construction was completed. Subsé- 
quent repair is necesBary in the nature of the case; and authority to 
construct the dock would, therefore, in a gênerai sensé, seem to im- 
ply and include the power to keep it constructed by means of neces- 
sary repairs. So that the public cannot, I think, be reasonably said 
to be misled as to the existence of this power in the bo% of the act 
through the omission of any more spécifie mention of it in thé title, 
any more than in the cases last above quoted. By the nature of the 
case, it is a necessary incident to the gênerai purpose indicated in 
the construction of the dock, and is reasonably to be inferred there- 
from. If it were necessary for me, therefore, to pass upon that 
branch of the act, I should not feel warranted in holding the act un- 
constitutional as respects the power of maîntaining the dock in re- 
pair, and of charging dockage as a means of raising mouey for that 
purpose. 

But there is another view ôf the act, and of its title, under whioh 
the right to charge dockage, at least for the présent, should be sus- 
tained. The title of this act disfcinctly states the authority to raise 
money for the purpose of "constructing a dock;" the body of the 
act authorizes the issue of bonds therefor, and requires such taxation 
as is necessary for their payment; and it also authorizes the towîito 
make régulations as respects dockage. There is nothing in the act 
which déclares that the charges for dockage shall be applied to the 
maintenance of the dock, rather than to the payment of the princi- 
pal or interest of the bonds issued for its construction ; and there is no 
évidence in the case which shows that the wharfage sued for is to be 
applied to the one rather than to the other. The town would, there- 
fore, hâve a right, even according to the purpose expressed in the title, 
to charge for dockage and to apply the sums collected in réduction of 
taxation for the principal and interest of the bonds which are not vet 
matured. 

This objection should, therefore, be overruled. 
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Prior to the tiling of the présent libel, John P. Hawkins, who lias 
intervened for bis interest, and contesta the libelant's claim, had filed 
his own libel in rem against tbe sohooner on December 9, 1880, to en- 
force an alleged lien upon ber as à shipwright for repairs. His lien 
was sustained: by this court, (The B. F* Woolsey, 7 Fed. Eep. 108,) 
and a decree in his favor therein has been entered for tbe sum of 
$1,029.19, damages and costs, on August 29, 1881. Pending that 
suit tbe vessel was sold by order in that cause for tbe gross sum of 
$525, which bas been paid into the registry of tbe court. During 
the first few days of the period, between January 8 and May 18, 1880, 
for which tbe présent claim of wharfage is made, the schooner was 
moored along-side of the dock; on the first day at tbe end of tbe 
pier, but afterwards rnoved up near to the shore. The pier was 400 
feet long, and tbe schooner 94 feet; and the dock ran parallel to tbe 
ways used by Hawkins in connection with his ship-yard, and about 
80 feet" sou therly from it. The schooner was at that time in litiga- 
tion, there being two or three other suits pending in respect to her. 
After breaking loose from her moorings once or twice, she was brought 
nearer shore between bigh and low water mark and scuttled. After 
the first week of tbe period for which wharfage is claimed, she lay, as 
I find from the évidence, from 10 to 15 feet from the dock, aground, 
scuttled, and entirely out of the water at low tide, fastened in part 
by lines connected with an anchor on shore, and in part by lines or 
chains fastened to some part of the pier. She remained thus during 
ail the rest of the period claimed, after tbe first week, and so contin- 
ued until sold by the marsbal under the order of this court. If tbis 
claim for wharfage is sustained while she was thus scuttled and sunk, 
a similar claim would eeetn to exist against the proeeeds of sale for 
the subséquent period till Baie, which would exceed ber whole net pro- 
eeeds. 

In the case of Taylor v. The Joseph Walker, 17 Leg. Int. 255, it 
was beld that the admiralty cannot enforce a claim for wharfage for 
the period during which tbe vessel lay sunk, and therefore not sup- 
plied with wharfage services. In the case of Taylor v. Mut. Ins. Co. 
37 N. Y. 275; 9 Bosw. 369, it was held that wharfage could not be 
claimed in respect to a ship sunk 30 feet under water. In the latter 
case, indeed, the sunken vessel was not fastened to the wharf, thougb 
occupying and impeding the use of the adjacent slip. 

The Woolsey, in this case, though partly made fast by lines extend- 
ing to the dock or some part of it, certainly did not hâve the benefit 
of wharfage in tbe ordinary sensé. Wharfage, as defined in tbe Cy- 
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clopedia of Commerce and Webster 's Dictionary, is "the fee paid for 
loading goods on a wharf or for shipping them off." Bat it also 
may clearly include the use of a wharf while lying along-side for pro- 
tection. But the term "wharfage" is certainly usually applied only 
to vessels afloat and enjoying some substantial benefits, either of pro- 
tection or safety, or in the loading or unloading of cargo. 

The resolution of the board of town auditors, under which the prés- 
ent claim for wharfage iB made, was passed June 16, 1874, and is in 
thèse words : 

"Kesolved, that the rates of wharfage for the town dock shall be as fol- 
lows: Ail vessels of 100 tons and under to be charged 50 cents per day; ail 
vessels over 100 tons to be charged one cent per ton per day; steam- vessels to 
be charged 50 cents eâch landing; ail goods to be alltfwed to lay on the dock 24 
hours free of charge ; after 24 hours to be charged flve cents per ton for ëveïy 
24 hours thereafter." 

The wharfage referred to in this resolution would seem to refer to 
wharfage in the ordinary sensé of that term. It does not appear 
reasonably to embrace such a case as this, where the vessel enjoyed 
none of the ordinary benefits or uses of the wharf for the purposes 
of commerce or navigation, but lay aground at a distance from it, 
scuttled, and : attached to it by une or twô only of several lines. The 
right to collect wharfage is a franchise, and dépends upon a grant by 
the sovereign power. Wiswall v. Hall, 3 Paige, 313; 14 N. Y. 523; 
77 N. Y. 452. 

The législative acts regulating wharfage in the port of New York, 
and along the Hudson, allow a charge of half full wharfage rates 
where a vessel is made fast to another vessel moored to the wharf, 
and half rates, also, for anchorage in the slips. Thèse charges rest 
upon express statutory authority. Laws 1860, c. 254; Laws 1875, 
c. 405; Walsh v. N. Y. Floating Dry-dock Co.11 N. Y. 448, 452-3. 

The libelant, by the authority conferred by the act of 1871, might 
doubtless pass resolutions imposing reasonable charges upon vessels 
running lines.to the dock under any circumstances, though not along- 
side. But no charge can be claimed hère except such as has been or- 
dered by the resolution above quoted, and that is for "wharfage," 
wbich should be construed iri the ordinary sensé of that word. If, 
in the crowded docks of this city, only half fées are charged for mak- 
ing fast to a dock when not along-side, and that by spécial provision. 
of law, it can scarcely be supposed that at the dock in Pelham it 
would be designed to make the mère fastening of a line from a vessel 
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scuttled and sunk, and not along-side the wharf, chargeable with full 
wharfage rates, the same as for a vessel along-side and using the 
■wharf in the ordinary ways of commerce for loading or unloading, or 
riding in safety afloat. I do not think the mère stretching of a line 
to the dock, under thèse circumstances, constitutes such wharfage a8 
is referred to or intended in the resolution, and it should not be, 
charged for as such. 

I allow, therefore, the sum of $9.24 for one week, at the rate of one 
cent per ton, with interest, $1.62, making $10.86, with costs, and I 
disallow the residue of the claim. Judgment may be entered for the 
libelant accordingly. 

" Wharf âge is a charge for the use of a wharf, made by the owner therefor, 
by way of rent or compensation." Parkersbwg & Ohio River Traasp. Co. v. 
City of Parkersburg, 2 Sup. Ct. Rep. 732.— [Ed. 



The Grand Fiepublic, etc. 
(District Court, S. D. New York. April 11, 1883.) 

1. Rulbs of Navigation— Inspectons' Rules— Section 4233— Sectton 4412. 

The rules of navigation established by the supcrvising inspectons under sec- 
tion 4412 of the Revised 8tatutes, are valid and binding, in so far as they do not 
conflict with the statutory rules of navigation in section 4233. 

2. Same— Rule 2. 

Rule 2 of the supervising inspectors, which vcquires a steamer in the flfth 
situation, having the other steamer on lier own starboard bow, to go to the 
right, is not in conflict with rule 19 of the Revised Statutes, § 4233, though it 
takes away the option existing under the latter to go to the right or the left. 

3. CONTRAEV SlONALS— RtILE 19. 

Wliere the steamer G. R. was comirig up the middle of the North river, hav- 
ing the steamer A. about one point on her starboard bow about a mile distant, 
and the latter was coming down the river i'rom the easturly aide, heading some- 
what to the Jersey shore, and the latter gave one whistle, which was not heard 
by the G. R., and the G. R., when half a mile oiï, gave two whistles, which werc 
answered by one whistle, to which the G. R. replied with two whistles when only 
one-eighth mile distant, and a collision ensued, and neither steamer slackened 
her speed until they were within two or three lengths of each other, helâ, 
that both were in fault for not slacking speed sooner, and that the G. R. was 
further in fault for not porting her helm to go to the right, as required by the 
inspectors' rule 2. 

In Admiralty. 
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Wm. H. McDougal, for Martin & Haskell. 

Stapler ê Wood and C. Van Santcoord, for co-libelant H. & H. 
Manuf'g Go. 

H. E. Tallmadge, for co-libelant Garvey, adm'x. 

Henry T. Wing, for insurance companies. 

D. é T. McMahon, for claimants. 

Bbown, J. The several libels and pétitions in this case were fiïed 
to recover damages for the loss of the steam-boat Adelaide, by a 
collision with the Grand Republic, in the middle of the Hudson 
river, off Leroy street, at about 7.50 p. m. on the nineteenth of June, 
1880. Both were stout, staunch, and powerful steam-boats, employed 
in the excursion and passenger business about New York. ' The 
Adelaide was running to and from the iron pier at Long Bramcb. 
She had.made her last landing on her return trip at' the foot of 
Twenty-second street, in the North river, where she had discharged 
her passengers, and was steaming down the river towards her berfrh, 
near Communïpaw ferry, Jersey City, where she was to lay up for 
the night. The Grand Republic had been upon an excursion, and 
had landed her passengers at Jewell's wharf, Brooklyn, and was 
returning to lay up for. the night at the foot of Twenty-fourth street, 
North river. After rounding the Battery she kept off and reached 
about the middle of the river at Courtlandt street, when she was 
headed nearly directly up the stream, or probably a little westerly, 
and kept nearly upon the same coursB until she struck the Adelaide, 
near her forward gangway on the port side, causing the latter to sink 
in a few moments. 

For the respondents it is claimed that the Adelaide, when first 
seen about a mile distant, was coming straight down the river, and 
much nearer to the New York shore, until shortly before the collision, 
when she gave a sheer to the westward and undertook to cross the 
bows of the Grand Republic, when it became impossible for the latter 
to avoid her. 

The witnesses for the Adelaide testify that after leaving Twenty- 
second street she was heading for about Communipaw ferry, and that 
the Grand Republic, when first seen, somewhat above a mile distant, 
was also heading somewhat to the Jersey shore; that the Adelaide, 
when about a mile distant, gave one signal whistle, indicating that she 
would go to the right; that the Grand Republic, when half à mile dis- 
tant, first replied with two whistles, and at the same time steered more 
to the westward, to which the Adelaide again gave one long whistle, to 
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which two whistles were again answered by the Grand Republic, which 
wefe followed by several danger signais from the Adelaide, when her 
helm was put hard aport and ail steam put on in the endeavor to es- 
cape the Grand Republic, the collision appearing then to be otherwise 
unavoidable. 

On the part of the Grand Republic it is testified that none of the 
whistles of the Adelaide were heard except the last danger signais, a 
ffw moments only before the collision; that her own first two whistles 
were given when the steamers were half a mile apart ; the second two 
when they were about one-eighth of a mile apart; and that imme- 
diately thereafter she stopped and reversed at full speed, when from 
two to three lengths off, at the same time giving several danger 
signala. \ 

Each claims that if the other had kept on her course when their 
firat whistles were given the eollision would not hâve happened ; the 
Adelaide claiming that the Grand Republic would hâve passed port 
to port, and the Grand Republic claiming that they would hâve passed 
starboard to starboard. 

It is not necessary to examine in détail the numerous points upon 
which the witnesses disagree. The< collision çould not hâve occurred 
except through a gross disregard of the rules of navigation by one or 
both of the vesseja. There were no obstructions' in the river on either 
side; the weather was clear; the wind light ; the time less thah a 
quarter of an hour after sunset; and the course of each was in full 
view of the other. Some controversy has arisen on the argument in 
regard to the courses of the two vessels in référence to each other, 
and whether thèse courses fell within what is known as the fifth situa- 
tion in the supervisors' inspecting rules and their rule 2, or in the 
sixth situation, — -that is, "head and head, or nearly so,"— within 
rule 1. ■■<■'• ■ 

The test whether steamers will be considered as meeting "head 
and head" is whether the colored lights of each would be seéri to the 
other. If that test be applied, the steamers were not in that situa- 
tion, according to the évidence on both sides. From the évidence on 
the part of the Adélaïde, and the probabilities of the case, as she was 
bound for Communipaw ferry, I hâve no doubt that on leaving Twenty- 
second street she tookj as her witnesses testify; a direct course thither ; 
nori bave I any doubt that the Grand Republic, after passing Cham- 
bers street, was heading up the middle of the river, thoùgh probably 
a little to the westward. Upon thèse courses their paths would cross 
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by an angle ôf at least.one point. '' Several witnesses from the Grand 
Eepublic also state that the Adélaïde; frôin the time when she was first 
Been, bore from one to one and a half points on their own starboard 
bow. Her two colored lights could not, therefore, hâve been Been on 
board the Adelaide. When the Adelaide was first seen by the pilot of 
the Grand Eepublic off Vestry street, the former was about off Eleventh 
street, or three-quarters of a mile distant. From ail the évidence, I 
am satisfied the Adelaide was then at least one-third of the distance 
out from the New York shore,as her pilot testifies; and that she bore 
from the Grand Republic one point on the latter's starboard bow. A 
drawing of the situation will show that the Grand Eepublic muBt, 
therefore, hâve been heading a little towards the westeriy shore ôf 
the river, and that the situation was, therefore, the fifth, rather than 
the sixth, as indicated in the inspector's raies, (p. 38.) 

It is not, however, material in this case which situation shonld 
be regarded as the true one, as respects the obligation of the Grand 
Eepublic, for, whether it was the fifth or the sixth, the pilot rules 
equally required the Grand Eepublic to port her helm and go to the 
right, there being nothing to make it necessary to départ from this 
rule. 

By the nineteenth statutory rule (section 4233) the vessel which has 
the other on her own starboard side is required to keep out of the way ; 
while the other, in such case is, by rule 21, required to keep her course; 
and this applies to the fifth situation. The Grand Eepublic having 
the Adelaide on her own starboard hand was, therefore, bound to 
keep out of the way* Independent of the inspector's rules she would, 
doubtless, hâve had the option of shaping her course either to the right 
or left, for the purpose of keeping out of the way. New York, etc., Co. 
v. Rumball, 21 How. 372, 384. The inspector's rules and directions 
(rule 2, pp; 33, 37) take away this option, and require a steamer in 
such case to pass to the right; while the other vessel, which by the 
statu te (raie 23) is bound to keep her course, must, according to 
the inspector's directions, "continue on her course, or port her helm, 
if necessary to avoid a collision, each having previously jgiven one 
blast of the steam-whistle." 

The supervising inspectors are by section 4412 àuthorizëd to "es- 
tablish such régulations, to be observed by ail steam-vessels in pass- 
ing each other, as they shall from time to tiine deem necessary for 
safety." The rules thua established are obligatory; ' so far as they 
are not in conflict with. the statutory régulations. The MïLwaukee, 
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1 Brown, Adm. 313, 321. Bule 2 of the inspectera, in taking away 
the option of the vessel bound to keep out of the way to go the left 
if she chooses, when in the fifth situation, is not in conflict with the 
statutory rules, and is, therefore, binding. The direction for the 
other vessel to "keep her course, or port lier helm if necessary to 
avoid a collision, " is unfortunate, I think, in the latter braneh of it, 
as it is liable to be misinterpreted as an authority to vary from the 
statutory obligation to keep her course under iule 21, except in the 
spécial circurastances referred to in rule 24, although probably not 
so designed. 

From the courses ot the vessels, as I hâve above described them, 
it is manifest that there was danger of collision from the time of 
their first signais. The duty of eaeh was perfectly fixed by the rules. 
The Grand Republic was bound to keep out of the way by passing to 
the right, and the Adelaide was bound to keep her course. Both 
were also required to slacken speed, and also to stop and,back if nec- 
essary. .' 

The witnesses on the part of the Adelaide contend that the Grand 
Eepublic wa# continually starboarding her helm in accordance with 
her two whistles ; and one witness who was behind her testified that 
lie saw her rudder blade indicating the helm bard to starboard just 
before the collision. Her own witnesses claim that lier helm was not 
changed until. she stopped and : backed her engines, when the vessels 
were about twoflengths apart, and that then she ported. From this 
it is manifest that the Grand Eepublic took no ; <timely and proper 
îpeasures. to avoid the collision and keep out of the way, as she was 
Jjpund to do. r There was nothing in the circurastances niaking it nec- 
essary for her to starboard her helm rather than port; and if she had 
starboarded from the time of her first two whistles, when half a mile 
off , as the libelant's witnesses testify, she was violating the mspect- 
ors' rule whieh required her to ,pass to the right. If she made no 
change in, her helm until withi» two or tkree leagths, as is olaimed on 
her part, ! she,persisted in her course in apite of obvious risk of collis- 
ion long after she was bound by , the rule to hâve ported in order to 
avoid it. The excuse given, that she was waiting to hear a reply to 
her two whistles, and that she heard none until after her second 
blast of two whistles, is not' valid. I cannofc doubt that single whis- 
tles were giyen from the Adelaide, as teatifiedi to by,those on board 
of her, and' by other jwitnesses who heard th«m. That thëy were not 
heard on board the Grand Republic did not excuse her fram making 
a timely change of course as required by the rules. 
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The Grand Eepublic was also equally in fault for not slackening 
speed until within two or three lengths. Eaeh steamer was going at the 
rate of abôut 11 miles an hour, and they were, therefore, approaching 
each other at a combined speed of about 22 miles an hour. The Grand 
Eepublic was 300 feet long ; the Adelaide, about 240. Had the former 
stopped and reversed a quarter of a minute sooner, the Adelaide 
would hâve passed safely. The excuse given on the part of the Grand 
Eepublic for not slackening, that until her second signal of two whis- 
tles, when they were about an eighth of a mile apart, the Adelaide 
was coming down upon a parallel course ùpon her starboard side, 
cannot be accepted as the fact. The contrary appears, not merely 
from ail the Adelaide's witnesses, but from the claimant's witnesses 
also; for, from their testimony, it appears that while the, Adelaide 
was from one to one and a half full points on her: starboard bow, 
when nearly .a mile distant, at the time of the second whist^ she 
was still no further, but rather less, upon their starboard ibow,thciugh 
•then only one-eighth of a mile apart; whereas, had they been pro- 
ceeding on parallel courses, she must, in coming within an eighth of 
a mile, hâve broadened off ^very much more' to starboard; so that, 
even in the night-time, and had only the Adelaide's red light. been 
visible, the fact that she did not broaden off to starboard would hâve 
been conclusive évidence to.the Grand Eepublic that the former was 
crossing the latter's bows. The Adelaide's course, however, was per- 
fectly visible to the Grand Eepublic, and it was obvious that she was 
crossing the latter's bows, even before thesheer to the westward, at 
the time of the second two whistles. It is, therefore, impossible to 
hold the Grand Eepublic exempt from the charge of grosB neglect of 
the rules, both in not stopping and baoking sooner, as ; .well,a^ in 
not shapingher course to the eastward when at a safe' distance. 

It is equally obvious that the Adelaide was also in fault. The : firat 
signal of two whistles, after the .Adelaide's one whistle, was, ,oi itself, 
under the circumstances, the strongest warning of danger. . ,The ves- 
sels were then but half a mile apart, and within a minute and a half 
of crossing each other's course. Although it was the duty of the 
Adelaide "to keep her course," it w.as also her duty to sfôe,ken speed, 
under rule 21, because there was évident danger of collision^ within the 
meaning of that rule. The D. S. Gregory, 2 Ben. 226, 234; The 
h M'dv;aiikee, 1 Brown, Adin. 322; The City of New' York, 15 Î?ed. 
Rep. 624-627. She made no attenipt to slacken speed until after tlie 
second two blasts from the Grand Eepublic, when about an, çjghth, of. 
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a mile distant, or less thaii three lengths, and when within some 15 
or 20 seconds of collision, and this attempt was immediately reversed 
by an order to move on at ail possible speed. It is most probable, 
from the situation, that a collision at that time was unavoidable, and 
that the order 'by the captain of the Adelaide to go at ail speed of- 
f ered the only chance of escape then remaining, and that this would 
hâve been suceessful if the Grand Eepublic had earlier slackened 
speed, and stopped and backed seasonably, as she was bound to do. 
Although T amnot prepared, therefore, to hold the Adelaide in fault 
for this^last order, nor for her hard-a-port wheel in connection witfa 
it, this does not in the least diminish her responsibility for her pre- 
vious neglect of rule 21, which required her to slacken her speed from 
the time of the first contrary signais, when there arose obvious risk 
of «ollision. Had the Adelaide then slackened her speed, she would 
afterwârds hâve had no difficultyiin reversing at once, if necessary, 
ànd thus hâve easily avoided the collision. 

The damages must, therefore, beapportioned between the two ves- 
sels.fand a référence ordered to compute the amount; and, at the 
same time, proof may be taken as to the rights and interests of the 
various libelants and petitioners. 



The Belgenland.* 
[Circuit Court, E. D. Pennsylvania. March 5, 1883.) 

1. ADMIHALTY PrACTICE — APPKAL— StTPERSEDEAS. 

An appeal tdthe suprême court of the United States from the judgment of 

... the circuit court, affirraing a decree made by the district court, duly eatered, 

with stipulations approved by the court, does not operàte as a supersedeag, or 

vacatethe decree, so as to preveut the entry of judgment against the stipulators 

in the district and circuit courts. 

2.JUDGMENT ON APPEAI. — LlEN OP. 

Upon an appeal to the suprême court, duly entered, with stipulations ap- 
proved by the court, a judgment will be entered against the stipulators in the 
district and circuit courts, and such judgment will remain as a lien against 
them until the appeal to the suprême court eliall hâve been flnallydeterrrnned, 

Pétition to Yacate the Entry of Judgment against stipulators in 
the district and circuit courts in admiralty. 

•Reported by Altieit B. Guilbert, Esq., of the Philadelphia bar. 
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■ In a cause of libel for collision by the bark Luna against the steam- 
ship Belgenland, the district court decreed in favor of the Kbelant, 
and upon appeal to the circuit court this decree was affirmed. The 
Belgénland, 5 Fed. Eep. 86; 9 Fed. Eep. 126; Id. 576. The péti- 
tion of William G-. Warden et al. was now presented to the circuit 
court, setting forth that upon the same day that the circuit court af- 
firmed said decree an appeal therefrom to the suprême court of thé 
United States was duly perfected, and a bond ûled, with sureties, in 
the sum of $ 70,000, duly approved by the court, but that judgment 
had been entered against the petitioners as stipulators in the district 
and circuit courts for $51,954. lé, and that this judgment was entered 
as a lien against ail the real estate of the petitioners. 

The pétition further alleged that each of the appeals was a super- 
sèdeas, and that, therefore, the judgment had been improvidently 
entered, and prayed that the same might bevacated. The condition 
of the stipulation taken in the district court was : 

"Now if the said clairaant shall well and truly abide by ail prders, infcer- 
locutory or final, of the said court, and of any appellate court in which thesàid, 
suit inay be hereafter depending, and shall f u\û\\ and perforai, the judgmeiit 
or decree which may be rendered in the premises, and also pay ail costs, etc., 
this stipulation shall be void, otherwise in force, and exécution may issue by 
virtue thereof at one and the same tiuie against any or ail the parties to this 
stipulation." 

The condition ot the bond hled upon appeal to the suprême court 
was that appellant shall prosecute his appeal with effect. 

Morton P. Henry, for petitioners. 

A.n appeal is a supersedeas, and vacates the judgment of the dis- 
trict and circuit courts. The cause is heard de novo upon appeal, and 
no judgment can be entered up as a lien until after final hearing. 
The General Pinkney, 5 Cranch, 281; U. S. y. Preston, 3 Pet. 66; 
The New Orléans, 17 Blatchf. 216. 

Henry Flanders, contra. 

The stipulator takes the place of the res, and if the decree be for 
the libelant a judgment should be entered against the stipulator. The 
Alligator, 1 Gall. 145; The Wanata, 95 U. S. 600-616; Eev. St. §§ 
941, 967; Ben. Adm. § 547. 

Butler, J., (McKenn'an, J., eoncurring.) Counsel for the pe- 
titioners admits that the court cannot interfère with the decree ex- 
■cept upon the ground that it was entered without authority, and is 
iherefore null and void — the record having been removed by appeal 
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and the term havmg passed. It is sufficient, therefore, to say that 
I do not doubt the court's authority to enter the decree against the 
stipulatora, as it did. The uniform practice in the district has been 
to do so, under similar circamstances, and it is, in my judgment, sus- 
tained, not orilyby the gênerai authority of courts of admiràlty every- 
where, but hère especially, by the act of congress relating to this sub- 
ject, approved March 3, lSéT. 

Whether, in view of the fact that new sureties are required on 
taking an appeal, : — thus securing the libelant under such circum- 
stanoes beyond ail danger of loss, — it would be wise to so mould the 
decree as to avoid creating a lien against the stipulators pending the 
appeal, may wèll be considered hereafter. The inconvenience of such a 
lien may be very great, and the danger of having to submit to it may 
deter the most désirable individuals for such a service from assum^ 
ing.the obligations of stipulators. 



The pétition ers afterwards presented a pétition to the suprême court of 
theTJnited States for a mandàmus to coinpel a modification of the decree as 
prayêd above, which has been refused. 2 Sup. Ct. Kep. 864. — [Rep. 



FBEENEY V. FIEST NAT. J3ANK QS PLAl'TriMOUIH. 433 

Fbeeney and others v. First Nat. Bank of Plattsmouth and others. 
(Oircuit Court, D. Nebraslca. May, 1882.) 

1. JuRTSDTCTION OF CIRCUIT COURT — PROBATK OF WttL AND ADMINISTRATION 

OF ESTATE— COUNTT AND PllOBATE COURTS. 

As it is the settled law of Nebraaka that the county or probate court lias 
original and exclusive jurisdiction in the probate of a will, ând the distribu- 
tion of the estate therein, and that its judgment and order in such matter is final 
and conclusive unless appealed from, this court can take no step that would 
interfère with the administration and distribution of an estate in course of ad- 
ministration in such court. 

2. Bamk— Enjoining Administration. 

This court can ueither en juin the executor appointed by the probate court 
from proceeding in, the discharge of his duties, an I from attempting to take 
possession of the estate, nor the probate court itself from proceeding further. I 

3. Samk — Plea to Jurisdiction — Rkmbdt in State Courts. ' 

Where the parties hâve an ample remedy by proceedings in the s'tate courts, , 

and this court clearly has ho jurisdiction over most of the matters complained , 

of, and as to. the others the question of jurisdiction is extremeiy douutful, a 
plea to the jurisdiction should be sustained. 

In Equity. Plea to the jurisdiofcion of the court. ! 

M. A. Hartigan and Webster & Gayhrd, for coûrplamant» . i 

J. C. C&win, for respondents. 

McCeabï, J. The difficulties in the way of maintaining the juris- 
diction of this court are the following : 

1. It is now the settled lawof Nebraska that the county or probate 
court has original and exclusive jurisdiction in the probate of a will, 

and that its judgment and order in such a matter is final and con- ! 

clusive unless appealed from. Loosemore v. Smith, 11 N. W. Eep. 
493. It follows that we hâve no power to grant any relief except 
such as might be granted upon the assumption that the will is valid. 

2. The statutes of Nebraska not only give the courts of probate ex- 
clusive jurisdiction of the probate of wills, but also of the adminis- 
tration of the estâtes of deceased persons. Comp. St. Neb. p. 205, § 
3. Thus it appears that we can take no step that would interfère 
with the administration of the estate by the probate court. It is said, 
however, that courts of chancery hâve a gênerai jurisdiction to decree 
a distribution of an estate among the persons entitled to share therein. 
No doubt this is true as a gênerai proposition, but we think it must 
also be true that, while the estate is in the hands of the proper pro- 
bate court for the purposes of administration, no other court can in- 
terfere with it for the purpose of distribution. Indeed, it is not easy 

v.26,no.4 — 28 
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to say exactly where the power of administration eeases and that ot 
distribution commences, and the better opinion probably is that the 
power of the probate court in Nebraska extends to the distribution of 
the estate. It is certain that the personalty passes into the posses- 
sion of the executor, and that he iB to dispose of it under the orders 
of the probate court. Does it not necessarily follow that the court 
must order him to distribute it àfter the payaient of the debts and 
expenses of administration ? 

3. This court is asked to enjoin the executor appointed by the pro- 
bate court from proceeding in the discharge of his duties and trom 
attempting to take possession of the estate, and also to enjoin the 
probate court itself from proceeding further. Manifestly wè can do 
neither. The probate court has jurisdiction, and therefore the right 
to proceed. It is in such cases not simply à court of co-ordinate 
jurisdiction with this court, (which would be sufficient,) but it is a 
court possessing, as we hâve seen, exclusive jurisdiction. By gên- 
erai principles, as well as under the express provisions of an act of 
congress, (Bev. St. § 720,) we are forbidden to enjoin its proceedings. 

4. When this case was first brcmght to our attention we were in- 
clined to think the jurisdiction might be inaintained upon the ground 
that the state district court from whiçh it was removed had jurisdic- 
tion, and that, therefore, nnder the removal aots this court acquired 
and could exercise it. But it is conceded that since the removal, by 
a statute of the state, the jurisdiction of the district court of the state 
has been taken away. Comp. St., tit. "Deeedents," § 143. If the 
jurisdiction of this court dépends upon that of the court from which 
this cause was removed, does it not fall when the jurisdiction of the 
latter is taken away? It is well settledthat the législature may take 
away thé jurisdiction of a court resting upon state laws in a partic- 
ular suit after it has been commenced. 

5„ Counsel insist that the property in question is not assets of the 
estate, and therefore not within the control of the state court. If. the 
will is valid, the personal property belonging to the deceased at the 
time of his death is undoubtedly assets to be administered under it, 
and the right to administer olearly involves the right to détermine 
what estate is to be administered.. 

If this court should assume to control the probate in the décision 
of the question whether the particular property hère in question is as- 
sets whieh passed by the will, it would assume the right to control 
the judgment and action of that court in a matter within its jurisdic- 
tion. This court will always hesitate to take jurisdiction of acase in 
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which it cannot grant full relief, or in which it may be brought into 
unnecessary conflict with the courts of the state. 

While maintaining with firmness the jurisdiction conferred upon 
ub by law, we shall never provoke conflicts by any encroacumenfc upon 
the rights and powers of co-ordinate tribunals. 

Under the statutes of the state as they now stand, the complain- 
ants hâve an ample remedy by commencing their proceedings in the 
probate court, and, if unsuccessful there, by prosecuting their appeal ; 
while, bo far as this court is concerned, it has clearly no jurisdiction 
over most of the matters complained of in the bill and amended bill, 
and as to the others the question of jurisdiction is, to say the least, 
extremely doûbtf ul. Under thèse circumstances, the plea to the juris- 
diction will be sustained; and it is so ordered. 

Dundy, J., concurs. 

See Domestïc & Foreign Misslonary Soc. r. Einman, 13 Fbd. Rkp. 161, and 
note, 167. 



Graveixe v. Minneapous & St. Louis Ry. Co. 

<Clrcuit Court, D. Minnesota. January, 1882.) 

State Statuts as Rulb of Décision— Section 721, Bbv. 8t.— Admission op 
Dépositions. 

Where dépositions taken to be used in an action in a state court that has 
been dismissed would be admissible as évidence under the statute of the state 
in ànother suit suijsôquently brôught, and sucb. second suit, after being brought, 
has been removed from the state court into the United States circuit court, 
under the provision of section 721 of the Revised Statutes, such dépositions 
are admissible in the circuit court. 

At Law, for personal injuries. 

G. K. Davis, for plaintiff. 

James D. Springer, for défendant. 

McCraby, J. Section 721 of the Revised Statutes of tbe United 
States provides that the laws of the several states, except where the 
constitution, treaties, or statutes of the United States shall other- 
wise require or provide, shall be regarded as rules of décision in trials 
at common law in the courts of the United States in cases where they 
apply. This provision embraces and requires the fédéral courts to 
folio w the statutes of the several states which prescribe rules of évi- 
dence, except where otherwise provided by the fédéral constitution or 
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laws. McNiel v. Holbrook, 12 Pet. 84; Vance v. Campbell, 1 Black, 
427; Wright v. Baies, 2 Black, 535; Dïbblee v. Furniss, 4 Blatchf . 262 ; 
Haussknecht v. Claypool, 1 Black, 431; Lucas v. Brooks, 18 Wall. 
436; Best v. PoJ/c, 18 Wall. 112; Sims v. Hundley, 6 How. 1; .Bran- 
don v. Lof tus, 4 How. 127; Palmer v. Low, 98 U. S. 1. 

Section 29, c. 73, St. Minn., provides that "when the plaintiff in 
any action discontinues it, or it is dismissed for any cause, and an- 
biiher action is afterwards commenced for the same cause between 
the same parties, or their représentatives, ail dépositions lawfully 
taken for the first action may be used in the second, in the same man- 
ner and subject to the same conditions and objections as if originally 
taken for the second action : provided, that the déposition has been 
duly filed in the court where the first action was pending, and re- 
mained in custody of the court from the termination of the first ac- 
tion until the commencement of the second." 

Thia statute will be followed as a rule of décision in this court in 
accordance with the long line of adjudications above cited. This ren- 
ders it unnecessary to décide whether the same ruling is required by 
the provisions of section 914 of the Bevised Statutes of the United 
States. 

The objection to the dépositions is overruled. 

See SoMtiby v. Keelvyt 11 Fed. Réf. 578, and note, 580. 



G-ray and others', doing business under the firm name of Tapeb- 
Sleeve Pulley Works, Citizens of the State' of Pennsyl- 
vania, v. Taper-Sleeve Pulley Works, a Cor- 
poration of the State of Iowa. 

{Circuit Court, W. V. Pennsylvania. May Term, 18S3.* 

1. Tjrade Name— Right. to Sell Article— Injonction. 

C. , under the style of A. B. Cook & Co. , was engaged for seversl years at Érie, 
Pennsylvania, in the manufacture and sale of sundry patented déviées, to one of 
which he gave ths name " taper-sleeve pulley," dlsplaying on his factary the 
sign, "Taper-sleeve Pulley Works." In 1876 his establishment Wks'foJd by 
the sheriff to W., to whom C. assigned his patents. W. soon sold the estab- 
lishment to one of the complainants, with the exclusive right to said patents 
for the territory east of the Mississippi river, and the right also to sell the de- 
vices west of said river upon the payment of certain royalties, W. reserving to 
himself and assigna the right to sell on like terms east of said river. The 
complainants adopted as their trade name the désignation "Taper-sleeve 
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Pulley Works," and in that name built up a large gênerai trade throùghout 
the United States. In 1882 W. sold to one Christian the territorial right in 
said patents in certain states west of the Mississippi, with his reserved right to 
sell east of that river. Christian and his associâtes selected Dubuque, lowa, 
as their place of manufacture, adopting as their flrm name " Farrar, Christian 
& Co.," but in December, 1882, organized themselves into an lowa corpora- 
tion, assuming the corporate name, "Taper-sleeve Pulley Works," and issued 
catalogues, price-lists, and advertisements which are aimost exact fae similes 
of those of the complainants. Held, that while the lowa corporation, having 
the right to make and sell the device called the " taper-sleeve pulley," had 
also the right to so designate the article and advertise itself as a manufacturer 
and vendor thereof, it had no right to assume the complainants' trade name, 
" Taper-sleeve Pulley Works," and the complainants were entitled to équitable 
protection in the exclusive use thereof. 

2. FOBEIGN COKPORATMN— TORTS — JURISDICTION. 

Fora tort committed by a foreign corporation within the state of Pennsyl- 
vania, such corporation is liable to be sued therein if found in the state in 
the person of an officer or agent upon whoni protéss may be served. 

In Equity. 

J. K. HaUock, for complainants. 

W. F. McCook and Clark Olds, for défendants. 

Achëson, J. For several years prior to December 16, 1876, A. B. 
Gook, Jr., under the business name of A. B. Cook & Co., was engaged at 
the city of Erie, Pennsylvania, in the manufacture and sale of wooden 
pulleys, pulleys with friction fasteriings, dead-pulley riga, shaft-hang- 
ers, etc., under certain letters patent of the United States of whicli he 
was then thé sole owner. To the pulleys having friction fastenings 
Cook gave the name of "taper-sleeve pulleys, " and by that appella- 
tion they became known to the trade and public. On the building 
leased by him in which he carried on business, lie displayed a sign 
which read "Taper-sleeve Pulley Works." Upon the date abové- 
mentioned, on an exécution against him, the entire macbinery, stock, 
etc., of his said establishment were sold by the sheriff to James R. 
Willard, to whom Cook assigned said patents. From December 16, 
1876, to May 2.6, 1877, Willard was the proprietor of the establish- 
ment, and for most of that ii'me he maintaihed an advertisement in 
a newspaper of gênerai circulation at Erie, offering the inachinery, 
etc., for sale, in which he designated the concern as the "Taper-sleeVe 
Pulley Works." By an article of agreement dated May 26; 1877, 
Willard sold to A. H. G-ray, one of the complainants, the said prop- 
erty, describing it as "the property known as the Erie Wôoden-pulley 
and Taper-sleeve Goupling Works," together, also, with the exclusive 
right to. said patents for ail that part of the United States lying east 
of the Mississippi river, (except the state of Minnesota;) the article 
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providirig tliat either party thereto, or his assigna, might sell goods 
manufactured under the patents within the territory of the other, 
paying for the privilège certain specified royalties; but until Willard 
or his assigns should engage in the manufacture within the reserved 
territory, Gray to hâve the free privilège of selling therein. 

Imtnediately after his purchase Gray took possession of the said 
property and business, and forthwith adopted the désignation "Taper- 
sleeve Pulley Works" as his trade name; and under that style and 
title the entire business has since been continuously conducted, — at 
first, by Gray alone, and then by him and H. C. Crowell, the other 
complainant, as copartners. "When Gray took the works the busi- 
ness was conûned to a small local trade ; but the complainants, by 
their energy and a libéral expenditure of money, hâve built up a very 
large gênerai trade ail over the United States and in foreign countries. 
It is especially large in the stateB of Ohio, Indiana, Illinois, Wiseon- 
sin, Michigan, and Minnesota. The complainants hâve agenciès at 
Minneapolis, Chicago, Détroit, Saginaw, Cleveland, Toledo, Cincin- 
nati, St. Louis, New Orléans, Baltimore, Atlanta, New York city, 
Rochester, and Baffalo, ail of which advertise the complainants' wares 
as the goods of the "Taper-sleeve Pulley Works." The Une of goods 
manufactured and sold by the complainants is much fuller and more 
complète than was that of A. B. Cook & Co., and while but one of 
the articles made by them oan be called a taper-sleeve pulley, ail of 
whatever nature hâve been and are stamped or marked "Taper-sleeve 
Pulley Works," and by that name the complainants' business and 
their goods are everywhere known. 

By contract dated July 14, 1882, the said Willard sold and 
granted to Charles E. Christian, of the said city of Erie, the right to 
manufacture and sell articles under the said patents in Minnesota, 
and nine other named states and territories lying west of the Mis- 
sissippi river, together with the right to sell such articles east of that 
river under the stipulations contained in the agreement with Gray 
of May 26, 1877. Christian soon associated with himself Charles W . 
Farrar, Edwin Bindley, and Clark Olds. Thèse persons selected 
Dubûque, Iowa, as their place of manufacture, and adopted as their 
firm name "Farrar, Christian & Co.," and used that style and title 
(although they had not yet begun to manufacture) until December 
13, 1882, when they organized themselves as a corporation under the 
laws of the state of Iowa, by filing articles of incorporation with the 
county recorder, assuming the corporate name of "Taper-sleeve 
Pulley Works.' 
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The corporation lias issued and circulated catalogues, price-lists, 
and advertisements in the western district of Pennsylvania, and 
generally throughout the United States, in the name of "Taper- 
sleeve Pulley Works," some of which are exact fac similes of the 
complainants' catalogues, price-lists, and advertisements, exeept that 
the words "Dubuque, Iowa," are substituted for "Erie, Pennsylvania," 
and the words "A. H. Gray, treasurer," and "H. C. Crowell, super- 
intendent," are omitted. The complainants hâve used,a green label 
on their taper-sleeve pulleys containing directions for their use. The 
défendant company has had printed at Erie, off the form used for 
the complainants, labels identieal in color and otherwise with those 
of the complainants, and is using them on the article of its manu- 
facture. It has also had printed at Erie circulars from the same type 
and wood cuts used for printing the complainants' circulars, with such 
changes only as are necessary to adopt them to its use. On ail 
goods sold by the défendant the name "Taper-sleeve Pulley Works" is 
marked or branded, with the addition "of Dubuque, Iowa." 

The foregoing aire the material facts of the case, and by the evi* 
dence before the court are established clearly. There are affidavits also 
to show that, by reason of defendant's said acts, considérable confusion 
has already arisen among the complainants' customers, some sup- 
posing the complainants hâve moved their business to Dubuque, and 
others thinking they hâve established a branch concem there. 

The complainants seek to hâve the défendant company restrained 
by injunction from using the name "Taper-sleeve Pulley Works." 
Are they entitled to such relief ? 

It will be observed that the complainants do not claim to hâve the 
exclusive right to use the descriptive appellation, "Taper-sleeve Pul- 
ley." They freely admit that the défendant, having the right tomake 
and sali that device, has also the right to designate it by the name it 
has acquired in the trade. Nor do they question the right ôf the de- 
fendant company to advertise itself as a manufacturer and vendor of 
taper-sleeve pulleys. They object not to honest rivalry. Their com- 
plaint is against what they assert is unfair compétition, by reason 
of the unnecèssary and hurtful appropriation by the défendant of 
their long-used and established trade name, by which their wares are 
everywhere favorably known, and upon which their good business 
réputation rests. 

That a lawful trade-mark, whether consisting of words or devices, 
is entitled to équitable protection, is now so well understood that it 
is scarçely necessary to cite authorities in support of the principle. 
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"Everywhere" (says the suprême court in McLean v. Fleming, 96 U. 
S. 252) "courts of justice proceed upon the ground that a party lias 
a valuable interest in the good-will of lus trade, and in the labels or 
trade-mark which he adopts to enlarge and perpetrate it." Hence, 
one will be protected in the enjoyment of his trade name to the same 
extent that trade-marks are protected, and for the like reason. 
Holmes, Booth é Haydens v. Holmes, Booth é Atwood Manufg Go. 
37 Conn. 278; Newby v. Ohio Cent.R. Go. Deady, 609; Lee v. Haley, 
L. R. 5 Ch. App. 155. "It is," says Gifpard, L. J., "a fraud on a 
person who bas established a trade, and carries it on under a given 
name, that some other person should assume thé Bame name, or the 
same name with a slight altération, in such a way as to induce per- 
sons to deal with him in the belief that they are dealing with the 
person who has given a réputation to the name." Id. 161. 

The présent case turns upon the détermination of the question, had 
Gray the right to assume the exclusive use of the name "Taper- 
sleeve Pulley Works" as a business désignation ? And why not ? 
True, it did not originate with him, but this of itself is an immaterial 
circumstance. Canal Go. v. Clark, 13 Wall. 311, 322. It did, how- 
ever, originate with his predecessor in business, A. B. Cook, Jr., and 
whatever right he may hâve acquired therein impliedly passed, I in- 
cline to think, to Willard, the sheriff 's vendee, and from him to Gray. 
Kerr, Inj. 479. But if not, Cook having abandoned the name, Gray 
had the right to appropriate it (Browne, Trade-marks, §§ 676, 677) 
if it could be lawfully selected as a trade name. Was it without 
the limits of rightfnl sélection, as the défendant maintains? It is 
undoubtedly accepted law (as we see by référence to Amoskeag 
Mauf'g Co. v. Spear, 2 Sandf. 606) that no one has the right to the 
exclusive use of any words which hâve no relation to the origin or 
ownership of the goods, but are only meant to indicate their names 
or quality. Speaking on thiB point, Mr. Justice Stbong, in Canal 
Co. y. Clark, supra, said: 

" The trade-mark must, either by itself, or by association, point ilistinctively 
to the origin or ownership of the article to which it is applied. " 

And two rules are stated by him in restriction of the right of sélec- 
tion. 

" No one can claim protection for the exclusive use of a trade-name or trade- 
mark which would practically give him a monopoly in the sale of any goods 
other than those produced or made by himself * * * Nor can a generic 
name, or a name meiely descriptive of an article of trade, of its qualities, in- 
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gredients, or characteristics, be employed as a trade-mark, and the exclusive 
use of it be entitled to légal protection." 

Is there anything in thèse rules which the défendant Company can 
invoke to justify it in assuming the business name hitherto in the 
exclusive use of the complainants ? The title when adopted by Gray 
was novel as a trade name, — it is certainly a very peculiar trading ap- 
pellation, — and by long association it has become inseparably identi- 
fîed with the complainants' business, pointing directly to the origin of 
ail the wares, of every kind, of their manufacture. The title "Taper- 
sleeve Pulley Works" is not merely descriptive of an article of manu- 
facture or trade, as the words "Lackawanna coal" were (in Canal Co. 
v. Clark) held to be. Nor does this name, by any means, give the 
complainants a monopoly in the manufacture and sale of the device 
called the "taper-sleeve pulley." . The défendant may unrestrictedly 
use that name as descriptive of sach pulleys of its manufacture. The 
distinction between such use of those words and the assumption of 
the complainants' trade name is of easy compréhension, and was 
well undêrstood by the corporators composing the défendant company, 
whose original purpose it was to carry on their opérations under the 
firm name "Farrar, Christian & Co." 

In Holmes, Booth é Haydens v. Holmes, Booth & Atwood Manufg Co., 
supra, the défendants were enjoined from using in their corporate title 
the names of "Holmes" and "Booth," although stockholders of the Com- 
pany. In Lee v. Haley, supra, the plaintif! , who had carried on busi- 
ness for some years at No. 22 Pall Mail, under the style of "The Guinea 
Coal Company," had an injunction to restrain the défendant from 
carrying on a rival business in Pall Mail under the name "The Pall 
Mail Guinea Coal Company," notwithstanding it was shown that 
other dealers in coal calling themselves Guinea coal companies, some 
with préfixes and others without, were carrying on business at various 
places elsewhere, but in such situations that they were not likely to 
be mistaken for the plaintiff. In Brooklyn White Lead Co. v. Masury, 
25 Barb. 416, the défendant, a white-lead manufacturer in Brook- 
lyn, was restrained from the use of the word "Company" or "Co.," 
although, confessedly, he had the right to describe his white lead as 
Brooklyn white lead. 

It is true, in each of thèse cases there were circumstances suggest- 
ive of fraud, or from which at least might be legitimately inferred an 
intention on the part of the respective défendants to benefit them- 
Belves at the expense of the other party. But in this regard how is 
it with the défendant hère? How cmes it that the title "Farrar, 
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Christian & Co." is discarded and the trade name of the complain- 
ants substituted ? Why the close imitation by the défendant of the 
complainants' labels and circulars? The défendant company, in- 
deed, in its answer, stoutly dénies any fraudulent purpose or inten- 
tion to injure the complainants. But the company must be judged 
by its acts rather than by its words. It requires a great stretch of 
charity to acquit the défendant of actual wrongful purpose. But, 
whatever the secret intent, the stubborn fact remains that the con- 
duct of the défendant does tend to induce the public belief that its 
establishment is a branch of the complainants or connectéd there- 
with, and it must be taken to intend the natural conséquences of its 
acts. 

The défendant justifies under the contract of sale between Willard 
and Christian. But Willard did not thereby profess to pass to Chris- 
tian the right to use the name "Taper-sleeve Pulley Works;" nor 
wàs it in his power to do eo. What Christian did acquire, and the 
défendant may freely exercise, is the right to make and sell the taper- 
sleeve pulley, and to so designate the article, just as the Brooklyn 
manufacturer had the conceded right to call his product Brooklyn 
white lead. 

It is, however, urged that it is impossible that the works at Du- 
buque, Iowa, should be confounded with the works at Erie, Pennsyl- 
vania, and highly improbable that any one should be misled, as the 
words "of Dubuque, Iowa," are plainly added to the defendant's 
name on its goods, and also appear in ail its advertisements, circu- 
lars, etc. But the business of the complainants and défendant, re- 
Bpectively, is not local; their trade is co-extensive with the whole 
country, and even passes beyond. The complainants' most fruitful 
field of opérations lies nearer to Dubuque than to Erie, and into that 
field the défendant may enter to sell under the réservation in the con- 
tract between Willard and Gray. There is crédible évidence that no 
little confusion has actually arisen, and I think such is the unavoid- 
able resuit of the double use of the same trade name in this business. 

In my judgment, the complainant's right to équitable protection is 
as clear, and the neeessity for the exercise of the restraining power 
of the court is as urgent, as in any case to which my attention has 
been called, in which the like relief was granted. 

But the jurisdiction of the court is disputed, the défendant being a 
foreign corporation, and a motion has been made to set aside the serv- 
ice of the subpœna and dismiss the bill. The return of the mar- 
shal shows a service, on its face entirely regular, upon the président 
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of the corporation, Edwin Bindley ; and as a corporation is liable to 
be sued in a state other than that of its création and citizenship, if 
"found" therein, the only question to be settled hère is whether the 
défendant was amenable to the process of the state courts for the 
cause of action complained of and the service authorizéd by the state 
law. Ex parte Sckollenlerger, 96 TJ. S. 369; Merehants' Marmf'g Co. 
v. Grand Trunk By. Co. 13 Fed. B.ep. 358. In Pennsylvania, by the 
act of March 21, 1849, in the commencement of any suit or action 
against a foreign corporation, process may be served upon any of its 
officers, agents, or engineers. Pur. Dig. 287 ; Lehigh Co. v. Boom Co. 
6 Weekly Notes Cas. 222; Coxe \..Camden dk A. B. Co. 11 Weekly 
Notes Cas. 386. And suits may be instituted against a foreign cor- 
poration by service of process conformably to the act of 1849, not- 
withstanding it has failed to establish a place of business in the state, 
and appoint an agent upon whom service may be made agreeably to 
the state constitution and act of April 22, 1874. Hagerman v. Em- 
pire Slate Co. 97 Pa. St. 534. 

The président of the défendant company was not in this state 
casually when served by the marshal. He is a citizen of Pennsyl- 
vania, and a permanent résident in the western district. The bill 
charges that he transacts "the business of président of Baid corpora- 
tion at Pittsburgh, Pennsylvania;" and although this is traversed, 
there is at least slight évidence tending to sustain the averment. 
However, it is shown that the défendant has procured labels and cir- 
culars, in infringement of the complainants' rights, to be printed. 
within the western district of Pennsylvania, and has caused such cir- 
culars to be distributed therein. This, in connection with the prési- 
dents résidence therein, it seems to me, is "doing business" suffi- 
ciently to make it amenable to the courts hère. But, after ail, the 
foundation of this suit is a continuing tort, wide-spread in its nature 
and results; the company's tortious acts being in part actually com- 
mitted within this state and district. Now, for a tort committed by a 
foreign corporation within this state, I hâve no manner of doubt the 
corporation may be sued hère, if found within the state in the per- 
son of an officer or agent upon whom process may be served. The 
defendant's motion must be denied. 

A preliminary injunction will be allowed. Let counsel prépare 
and submit the form of decree. 
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Blanchard v. City of Kansas. 
{Circuit Court, W. D. Missouri, W. D. May Term, 1883.) 

CoNSTITTJTIONAL LAW — COMPENSATION FOR PlîOPERTT TaKEN FOR PUBLIC USE — 

Constitution of Missoum of 1875. 

By the constitution of Missouri, adopted in 1875, it was evidently intended 
that before property could be taken for public use the amount of compensa- 
tion to be made to the owner should be ascertained and paid, and when thrs 
has not been done the owner may rccovcr its value in any proper form of ac- 
tion. 

At Law. 

Before Miller, McCrary, and Krekel, JJ. 

Miller, Justice. In the matter of Blanchard against the City of Kan- 
sas, in which a demurrer was filed recently, we are called upon with- 
out the aid of any of the state courts, cerfcainly without the aid of the 
suprême court of Missouri, to construe a clause of the constitution 
of the state of very considérable importance to cities generally, and 
especially to this city of irregular surface, where such awful grades 
are encountered and so much change in the natural surface has to 
be made, and in which the authorities hâve shown very commendable 
diligence in complying with those demands. 

The view that we hâve taken of the case départs somewhat from 
the course of argument on the subject. I am of opinion that the 
constitution of Missouri of 1875 makes a much wider departure from 
the constitution of 1865 on this subject than counsel hâve suggested 
on either side. The clause which provides, or the principle which 
provides, that property shall not be taken for public use without just 
compensation is one which existed at the common law. It has been 
considered one of the laws originating in natural rights, — a, jus gen- 
tium, — and has been embodied in the constitution of the United States, 
and probably in some form in the constitution of every state in the 
Union. It has in the states of the Union assumed various forms of 
expression, and in regard to the particular form of expression the 
states differ a good deal, — that is, there are many of them that hâve 
a marked différence in this : That while the ordinary form and the 
form that is found in the constitution of the United States is a déc- 
laration that private property shall not be taken for public use with- 
out just compensation, there are many of the states which add, 
"without compensation first paid or secured." The constitution of 
Missouri of 1865 adopted the more gênerai form of expression, and 
did not require compensation to be first paid or secured. And I pre- 
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sume a majority of the constitutions of the states, and of the United 
StateB I know, do not require the compensation to be paid before the 
property is taken. 

One reason for that is that it is the exercise of the power, as it is 
called, of eminent domain, whiçh can only be exercised by the au- 
thority of the government itself, state or national. And as it is sup- 
posed that each government which exercises that authority is respon- 
sible and will always pay the just damages, or when it confers it upon 
any other corporation, as upon a city, that the city is responsible 
and will always pay the just damages, it was not thought advisable, 
in a great many of thèse constitutions, to insert any provision about 
previous pay ment. But after a while, when this power was conferred 
on railroad companies and other corporations to exercise the powei 
of eminent domain, it became the policy of some of the states thai 
the money should be paid in advance or secured. 

I hâve not found copies of ail the constitutions hère. In fact, ir, 
the time I hâve had to look up the subject, I hâve not found a eopy 
of any constitution, except the last constitution of Missouri, which 
makes that provision. But I know very well from my reading that 
there are many constitutions which require that the money should 
be paid or secured in advance. With thèse remarks I will proceed 
to compare the two constitutions of Missouri — the one of 1865 and the 
one of 1875. : 

The provision in the earlier constitution of Missouri is one taken x 
from the old-fashioned bill of rights, I think, probably, of Massachu- 
setts. The language is "that no property ought to be taken or ap- 
plied to publie use without just compensation;" and there it ended, 
leaving the législature to make proper provisions on the subject. 

Now, it seems that when the constitutional convention of 1875 
came to that subject, they made material changes — two material 
changes, which are equally obvious, and both of which are important. 
And one of thèse was that they provided that the compensation should 
be first paid, and I take it that was the most important change in 
the provision in the new constitution. If we leave out the word 
"damage," and read it, you will see that "private property shall not 
be taken for publie use without just compensation." That is about 
the same as the old one. 

"Such compensation shall be ascertained by a jury or board of 
commissioners of three freeholders, in such manner as shall be pré- 
scribed by law, and until the same shall be paid to the owner, or 
into court for the owner, the property shall not be distributed, or the 
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proprietary rights of the owner therein divested." Leaving ont the 
■word "damage," then, it ia perfectly obvious that the main purpoae 
of that law was that when private properfcy should be taken for pub- 
lic use the money should be first paid, which was not the constitu- 
tional provision before. It provided a meana by which it might be 
ascertained; and that ascertainment was by a jury, or board of com- 
missioners, of not less than three freeholders, "in such manner as 
may be prescribed by law." Whether those worda "may be prescribed 
by law" mean some future law to be enacted upon the subject, or 
refer to some law already in existence, it ia simply a déclaration 
that it shall be ascertained by a board of commissioners, or by a jury, 
according to law. 

I do not enter into the question of whether further législation is 
necessary on this subject to provide meana of ascertaining thèse 
damages, because in the présent case neither party has appealed to 
any such law, or acted upon any auch grounds. I takè it that the 
provision in the constitution for compensation, and the mode of 
ascertaining it, does not — as counsel seem to imagine — refer simply 
to the compensation for injury to the property damaged, and the 
mode of ascertaining ifc, but it applies equally under this constitution 
to the value of the property taken and to the injuries inflicted on the 
property damaged. 

In both cases compensation snould be firat maae, and it must be 
ascertained by the mode pointed out in this constitution. In the 
case before us the property is injured; the property is taken, if you 
use that phrase; the damages were not ascertained; the damages 
were not paid into court; the damages were not paid to the party; 
no agreement was made with the party ; but the city went on, as I 
understand the complaint, to do the work and inflict the damage, and 
has never taken any steps under any law, natural or divine, consti- 
tutional or unconstitutional, to make compensation. It résulta, then, 
that since the positive déclaration of the constitution is that private 
property shall not be taken or damaged for public use without just 
compensation, that it is bound in some way to make that just com- 
pensation, and that the law shall compel it to do it. 

And we are ail of opinion that the second clause in that constitu- 
tional provision, — there being three in that section, — that the second 
clause relates to the ascertainment of damages in order that it may 
be paid in advance. It imposes no rule of measuring the damages 
when it is not paid at ail, and when the damages are inflicted and no 
proceedings are instituted to ascertain them. It follows from our 
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view, however, sïnce neither party availed themselves of that provis- 
ion or sought to put it in force or did put it in forée, and the city 
exercised the rigfat which the constitution and the law gave it, to eut 
down the streets and injure that property, it is responsible, and the 
other party has also the right that the law gave her to recover thèse 
damages in any proper form of action. 
■ The resuit is that the demurrer in this case is overruled. 

McCrary and KREKEL, JJ., conçur. 



Wàdswôrth v. Henderson, Ex'r, etc. 
{Circuit Court, D. Zentucky. May 29, 1883.) 

1. JUDGMENT AGAIKST MARRIED WOMAN. 

"Where a married woman has inherited, under the laws of aaother state, prop- 
erty froin her father, for whose debt she is also made liable by the laws of that 
state, aiid she afterwards being domiciled In this state is sued hère upon a note 
executed by her father there, judgment mnv he rendered agamst her hère 
which will be enf orced by the common-law remedy proper in case a valid con 
! tract had been made in this state. 

2. Agaîkst Hbr Hctbband for Her Debt. 

Judgment may also be rendered against her husband, but as to him to be 
paid out of assets whieh may come intohis bands tjiereafter (none having been 
as yet received by himj by reason of the marriage relation. 

- At Law. 

Wilby & Wald, Julius Aroni, James Harlan, and A. E, Wilson, for 
plaintiff. 

T. L. Bayne, Barnett, Noble id Barnett, and Walter Evans, for de- 
fendants. 

Barr, J. The motionB to be disposed of are the motion of défend- 
ants McCarthy and wife to arrest the judgment, and plaintiiï's 
motion to enter judgment on the verdicts of the jury. 

It appears from the statement of défendant McCarthy, made since 
the findings of the jury, that he and his wife were married in the 
city of New Orléans, and were domiciled there at the death of Will- 
iam Henderson, and until after she accepted the succession of his 
estate. They removed to Kentucky in 1872, and hâve been domi- 
ciled hère ever since. McCarthy also proved that the property which 
his wife received from her father is real estate in thé city of New 
Orléans, and that he has never received any money or property from 
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her. This statement that their marriage and, domicile at the deatfn 
of, and the time of the acceptance of the succession of the estate of, 
William Henderson were in Louisiana, makes the law of that state 
control, both as to the marital rights of McCarthy in the property 
received, and as to the liability which arose from the acceptance of 
the succession. Mrs. McCarthy, having accepted the succession, 
pure and simple, without the benefit of inventory, became, by the 
Louisiana law, personally obligated for her proportion, one-eighth, 
of her father's debt. La. Code, 1013. The property which she re- 
ceived by the succession was paraphernal property, over which her 
husband had no control or interest unless by her consent; neither 
did her acceptance of the succession obligate him to pay any part of 
the decedenfs debts. La. Code, §§ 2383-2391. If I understand 
the Louisiana Code, Mrs. McCarthy could hâve refused this succes- 
sion, or accepted with the benefit of inventory. In the latter case, 
her liability would hâve been limited to the assets received. 

"The effect of the simple acceptance of the succession * * * is 
such that, when made by an heir of âge, it binds him to the payment 
of ail debts of the succession, not only out of the effects which hâve 
fallen to him from the succession, but even personally, and out of his 
own property, as if he had himself contracted the debts." Section 
1013. This liability could only be taken by an heir of âge, and could 
be accepted by a married woman with the concurrence of her hus- 
band. It is entirely a voluntary act upon the part of the heir, and 
créâtes a personal liability. The effect of the act of acceptance is 
prescribed or rather defined by this section of the Code, but the act 
xtself is voluntarily, and hence the obligation which the acceptance 
•jreates is in the nature of a contract voluntarily entered into. AU 
juriste agrée that the personal capacity of a contracter to contract 
5s governed either by his domicile or the lex loci contractas. They 
disagree as to which law governs, but in this case they were the same, 
and hence ifc is unnecessary to consider which law controls. 

Mrs. McCarthy's personal obligation to pay her share of her 
father's debts, and her husband's non-liability by the Louisiana law to 
pay any part of them, being admitted, the troublesome question is, 
what, if any, remedy has the plaintiff in Kentucky on this verdict 
rendered on a note executed by her f ather ? 

The learned counsel for défendant insist that this obligation is cast 
upon her by statute, and that it can hâve no extraterritorial effect, 
and will not be enforced in another state. If this were true, I doubt 
; f such would be the law. Dennick v. Railroad Co. 103 U. S. 11. 
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But Mrs. McCarthy's acceptance was her voluntary act, and her lia- 
bility is because of her acceptance of the succession in the manner 
she did. Her obligation is not a mère statutory one, but in the nat- 
ure of a contract. The Kentucky law does not permit a married 
woman to contract, except when she is made a/eme sole trader. She 
may bind her, gênerai and separate estate under certain circum- 
stances, but, ordinarily, is not liable personally, nor to a personal 
judgment, either at law or in equity. The law of Kentucky not hav- 
ing permitted contracts by married women heretofore, has not pro- 
vided an express remedy to enforce such contracts. But if there is 
a valid contract of a married woman, valid because of the comity be- 
tween the states, may not the courts enforce this valid contract by a 
proper remedy ? There is nothing in the statutes of the state wfaich 
prohibits a remedy on such contracts, but, on the contrary, whenever 
the state has allowed married women to make personal contracts, the 
courts hâve enforced such contracts by the usual and appropriate 
remédies. 

In Hart v. Grigsby, 14 Bush, 542, the court of appeals decided that 
a personal-judgment was proper against a married woman who had 
been, by proper proceedings under the statutes, decreed to be a/eme 
sole trader. The court uses this language, (p. 554,) which is rery 
pertinent to the question under considération : 

" By the coinmon law the contracts of married women for the payaient of 
money were voici, and were only valid in equity as charges upon what was 
technically calleel separate estate. The law would not enforce such contracts, 
because it did not recognize the power of the/eme to make them; but when 
the law has expressly authorized them to make contracts as if sole, tlien it 
can no longer withhold its aid in enforcing such contracts. The ground upon 
which its refusai has been heretofore based is swept away. The law judge 
can no longer say this person had no légal capacity to make a contract. The 
law itself expressly déclares she has ; and having légal capacity to contract, 
she is legally liable on any contract for the payment of money on which she 
would be liable if she were unmarried." 

In the récent case of Gibson v. Suhlett, in the superior court, 1 
Ëy. Law Eep. & J. 730, that court affirmed a judgment which sub- , 
jected the real estate of the wife located in this state. The wife, 
with her husband, was domiciled in Louisiana, and executed a note 
there jointly with her husband to a citizen of Kentucky. The wife 
pleaded her coverture, and although there was no cross-appeal the 
court strongly intimated that a personal judgment against the wife 
would hâve been sustained. 
v.l6,no.4—29 
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This is the logical resuit of the reasoning of the court, hecause 
there is no other or greater authority for Bubjecting the wife's real 
estate than there is for entering a common-law judgment against 
her. 

Mrs. McCarthy having the légal capacity to contract by the Louis- 
iana law, and having contracted, it would seem, upon the authority 
of thèse cases and upon reaBon, that this court cannot withhold its 
aid in enforeing her contrapt or obligation. This should be done by 
the common-law remedy, which would be proper had a valid con- 
tract been made in Kentucky. The next question is, what, if aïiy, 
judgment can be rendered againBt Mrs. McCarthy? This succession 
was accepted by Mrs. McCarthy with her husband's consent ; but that 
did not make him in any way personally liable for the debts of her 
father; neither did he hâve any interest.in or control over the prop- 
erty received by her from her father. The Kentucky law, which is 
the governing law as to the remedy, requires that he should be sued 
with his wife. Ky. Civil Code, § 34. 

The change of their domicile by défendant McCarthy and wife did 
not change her right to the property which she received under thia 
succession. Beard's Ex'r-y. Bayse, 7 B. Mon. 141. But he, while 
domiciled hère, is entitled by the Kentucky law to his wife's personal 
property acquired in Kentucky, which does hot arise from the income 
of her Louisiana property or from her separate estate. The Ken- 
tucky law governs as to this. Whart. Confl. Laws, §§ 198-198 ; Gale 
v. Davis 1 Heirs, 4 Martin, 645. 

The original reason for making a husband liable for his wife's 
debts, created before her marriage, was difïerently stated. Bishop 
says "that the obligation cornes from the rule of practice which for- 
bids the wife to be sued alone, and requires the joinder of the hus- 
band with her ' for conformity.' " 2 Bish. Mar. Wom. § 312. 

The reason given by the Kentucky court of appeals is that the 
debtor was liable to be imprisoned for the debt, and as the husband 
was entitled to the wife's personal property, and the usufruct of her 
real estate, the law would not, by imprisoning her alone, place her in 
a condition altogether dépendent on the good-will of her husband. 
Fuite v. Fax, 9 B. Mon. 500. Whatever may hâve been originally 
the reason for the husband's liability for his wife's debts, the législa- 
ture of this state legislated upon the idea that the liability is based 
upon the property received by the husband from his wife, and hâve 
now limited it to the value of the estate received by the husband from 
her. Gen. St. c. 52, § 4. 
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Under the provisions of this act perBonal judgments hâve been 
rendered for the antenuptial debts of the wife against the wife and 
husband. The husband's liability was only to the extent of property 
received from his wife. Fultz v. Fax, 9 B. Mon. 500; Beaumont v. 
Miller, 1 Metc. (Ky.) 68. 

This debt is not an antenuptial debt, but it was contracted by the 
wife, whèn and where she had a right to make a valid contract, and 
in principle is very analôgous to antenuptial debts, in so far as a 
husband may by the Kentucky law take his wife's property. The Ken- 
tucky law gives the husband his wife's personal, gênerai estate, and 
he should be liable for the wife's debts to the extent of property re- 
ceived from her. 

The Kentucky law requires the husband to be joined with his 
wife in this action. If the obligation of the husband for his wife's 
debts cornes from the necessity of his being joined in the suit "for 
conformity," as claimed by Mr. Bishop, then there should be a judg- 
ment against McCarthy as well as against his wife. This judgment 
should not in either view go further than to subject or make him liable 
for estate received of his wife by reason of the marital relation. 

In considering this question, I hâve not overlooked the case of 
Morse v. Toppan, 3 Gray, 411, in which the court says that "a judg- 
ment is in the nature of a contract ; it is a specialty, and créâtes a 
debt, and to hâve that effect it must be taken against one capable of 
contracting a debt." A judgment is a contract in the sensé that it 
may be sued upon in another judicial tribunal, but it is not a con- 
tract in that it can only be rendered against a party then capable of 
contracting a specialty debt. It is not true that a judgment rests 
either upon the will or the capacity to contract of the paxty against 
whom it is rendered. Freem. Judgm. § 4. If a judgment is a con- 
tract, and can only be rendered against one who is then capable of 
contracting, by the laws of the forum there could not be a judgment 
on a contract made in another state, unless by the law of the forum 
that contract would be valid. This would destroy the rule of comity 
and international law which makes the validity of a contract and the 
capacity of the contractor dépend on the place where the contract is 
made or is to be performed, or thè domicile of the contractor, as the 
case may be, and not upon the law of the forum. The' doctrine, as 
announced in Morse v. Toppan, supra, has been ignored in Milliken 
v. Pratt, 125 Mass. 374, where the court sustained a judgment against 
a married wotnan living in Massachusetts on a contract made in 
Maine, although at the time of making the contract she could not 



452 FEDERAL REPORTES. 

• 

have made a similar one at the place of her domicile. It is true that 
at the time of the judgment she could have made such a contract in 
Massachusetts, but no notice was taken of this fact by the court. 
The Kentucky cases in which judgments have been allowed against 
married women on antenuptial contracta have, of course, disregarded 
the theory that it is necessary that the person against whom a judg- 
ment is rendered should then have capacity to contract. In thèse 
cases the wife had lost ail capacity of contracting by reason of the 
marriage. See, also, Hmbands v. Bullock, 1 Duvall, 21. The plain- 
tiff may have judgment against Mrs. McCarthy, and also against de- 
fendant, her husband, but as to him only to the extent of assets which 
he may hereaf ter receive from his wife by reason of his relation of 
husband. 



Fbelinghuysen, Eeceiver, etc., v. Baldwtn and others. 
(District Court, I). New Jersey. May 24, 1883.) 

1. StTRETY ON CASHIER'S BOND — LlABILITY — NeGLECT OP DlP.EGTOES TO DlS- 

covbh Condition ov Bank. 

A plea by a surely on the bond of a cashier, in an action for the breach of 
the covenants in such bond, that charges no fraud or complicity against the 
président or directors, but simply a neglect of duty in not themselvesdiscover- 
ing what the sureties covenanted, the cashier should reveal, is bad. 

Minor v. Méchantes' Bank of Alexandria, 1 Pet. 46, followed. 

2. Same— Failure ov Dibbctoks to Voiajnteer Infobmation. 

A plea that substantially allèges that a cashier's bond is invalid, as against 
the sureties, because the corporation did not volunteer information of the tact 
that the cashier was also a director of the bank, is also bad. 

Magee v. Manhattan Co. 92 U. 8. 93, followed. 

In Debt. On demurrer to plea, etc. 

A. Q. Keasbey, for the receiver. 

C. & R. W. Parker, for défendant Dodd. 

Nixon, J. This suit is brought by the receiver of the Mechanics' 
National Bank of Newark against the cashier and his sureties on 
their bond to the corporation, dated May 30, 1865, the condition of 
whieh was that "if the said 0. L. Baldwin shall make known to the 
président of Ihe said The Mechanics' National Bank, for the time 
being, without delay, any false entry, error, or mistake which he 
shall or may discover, or know to have taken place, in any book or 
books belonging to the said corporation, or in any transaction, mat- 
ter, or thing relating to their business and affairs, shall faithf ully keep 
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their secrets, and shall in ail things well and faithfully perform the 
duties of cashier of the said Meohanics' National Bank, so long as he 
shall continue in that capacity, then the obligation to be void," etc. 
The case cornes before the court on demurrer to the third ând fourth 
pleas of Daniel Dodd, one of the sureties on said bond. The third 
plea is in substance that the défendant Dodd is only a surety on said 
bond ; that it was the duty of the président and directors to exercise 
diligence and examine the accounts of the bank, to look into the man- 
agement, and see to the faithful discharge of the duties of the cashier; 
that he became surety only on the faith that this would bedone; that 
from the date of the bond to the commencement of the suit, the en- 
tire business had been intrusted to him without proper supervision, 
and without the examination of its books, or relations with other 
banks, and especially the Mechanics' National Bank, its correspond- 
ent in New "York; that an examination of that bank, and a compar- 
ison of its books and Btatements, would hâve revealed the frauds, and 
prevented or curtailed losses ; that the président drew his salary and 
neglected his duties; that because the control was in the hands of 
Baldwin, he was enabled to misapply funds without hindrance or sup- 
pression, and the board permitted and enabled him to do so; and 
that no right exists in the plaintiff to recover from him a surety. 
The fourth plea allèges that before the exécution of the bond the 
said Baldwin was a director, but without the knowledge of the défend- 
ant, and was afterwards eJected cashier; and yearly thereafter was 
elected director, and, by reason of the conjunction of the offices, his 
powers were greatly enlarged, and the office changed, and the risk 
of the sureties increased; that it was the duty of the board to hâve 
made this known to the surety; that they did not, and défendant did 
not, know it ; that concealing it was a fraud on the sureties, and the 
bond is invalid as to them. 

1. The case of Minor v. Mechanics' Bank of Alexandrin, 1 Pet. 
46, conelusively détermines that the third plea is bad. It is to be 
observed that the plea charges no fraud or complicity against the 
président and directors, but simply a neglect of duty in not themselves 
discovering what the sureties covenanted the cashier should reveal. 
In this respect it falls short of the case of Minor v. Bank of Alexan- 
dria, supra. 

2. The fourth plea charges fraud on the sureties, in that when 
they entered upon the bond, the corporation concealed from them the 
faet that the cashier was one of the directors. His élection to that 
office was not a secret, and, in the nature of things, could not be. 



454 FEDERAL BEPORTEB. 

The provisions of the national banking aot require tbat a certificats 
of the élection of ail direotors of national banks shall be annually 
filed in the office of the comptroller of the currency. If the surety 
thought that tbe holding of such an office increased the temptations 
of the cashier to act fraudulently, he could easily hâve obtained the 
information by application to the comptroller. It does not appear 
that he made any ïnquiry of tbe président or direetors. It is not nec- 
essary to détermine what would hâve been the légal resuit if he had 
inquired and had been misinformed. 

The plea then substantially allèges that the bond is invalid, as 
against the suretiea, because the corporation did not volunteer in- 
formation of the fact. 

The décision of the suprême court in the case of Magee v. Manhattan 
L. Ins. Co. 92 U. S. 93, is authority for holding that the fourth plea 
is also bad. 

The demurrer to each of the pleas is suBtained. 



Ttjbner v. Meridan Pire Ins. Co. 
[Circuit Court, D. Rhode Island. March 9, 1883.) 

1. CONTRAOT— "WHEN VOIDABLE. 

in ail contracta where stipulations avoiding the same are inserted for the 
sole boneflt of one of the parties, the word " void " is to be construed as though 
the contract read " voidable." 
1 Bame— Fire Insurance— Policy, when Voidable— Double Insurance. 

Where a policy by its terms provided that it should be void on a breach of 
any of its conditions, its légal efEect is simply to render it voidable at the élec- 
tion of the insurer, and the insurer may waive the forfeiture and continue the 
policy in force. 
t. Bame— Policy— Breach of Covenant— Effect of. 

Where a policy of insurance contained the provision that it should be void 
in case the insured should hâve made or should thereafter make any other in- 
surance on the property without the written consent of the company, and no 
notice was given of any other insurance, nor was the fact discovered until af ter 
the fire, the policy is voidable at the élection of the insurer. 

At Law. Motion for a new trial, 
Stephen Essex, for plaintiff. 
Oscar Lapham, for défendant. 
Before Lowbll and Colt, JJ. 

Cor/r, J. On July 9, 1879, the défendant ïssned a policy of insur- 
ance to the plaintiff, running for five years. Àf terward», on Novem- 
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oer 15, 1880, the plaintiff took out another policy for five years, cov- 
ering the same property, in the Springfield Pire & Marine Insurance 
Company. The property was destroyed by are March 8, 1881. Both 
policieB contained a provision that they should bè void in case the 
insured "shall hâve or shall hereafter rnake any other insnranee on 
the property," without the written consent of the company. No no- 
tice wàs given of other insuranee to either compàny, nor was the f aet 
discovered until after the fire. The Spxùngfield Company, on learn- 
ing that the plaintiff had another policy in the défendant company, 
declined to pay the loss. Afterwards, in October, 1881, the Spring- 
field policy -wàs surrendered and canceled on payment of $200 to the 
plaintiff. The company, however, always denied any légal liability. 
The défendant also refused payment of its policy, on the ground of 
subséquent insuranee in the Springfield Company, and false swearing 
in relation thereto in the proofs of loss. This suit was brought in 
February, 1882, in the Ehode Island state court, and àfterwards re>- 
moved hère. The case was heard by the court, jury trial having 
been waived; 

The main question to be determined upon this motion is whether 
the défendant eompany can hold its policy to be invalid by reason of 
the subséquent policy taken out in the Springfield Company. What 
constitutes other insuranee, within the meaning of this condition in 
insuranee policies, is a question upon which courts hâve widely dif- 
fered. The doctrine laid down by the highest tribunals of Massachu- 
setts and some other states is that the subséquent insuranee being 
invalid, at the time of loss, by reason of the breach of condition 
therein, the prior insuranee is good, even though the second company 
waive the forfeiture and pay its policy in full. Thomas v. Buïlders' 
Ins. Co. 119 Mass. 121; Jackson v. Mass. Fire Ins. Co. 23 Pick. 418; 
Clark v. New England Fire Ins. Co. 6 Cush. 342; Hardy v. Union Ins. 
Co. 4 Allen, 217; Lindley v. Union Ins. Go. 65 Me. 368; Philbrook 
v. New England Fire Ins. Co. 37 Me. 137; Gee v. Cheshire Co. Ins. 
Co. 55 N. H. 65; Gale v. Ins. Co. 41 N. H. 170; Schenek v. Mercer 
Co. Ins. Co. 4 Zab. 447; Jersey City Ins. Co. v. Nichol, Am. Law 
Keg. Sept. 1882, p. 620; Stacey v. Franklin Ins. Co. 2 Watts & S. 
506 ; Sutherland v. Old Dominion Ins. Co. 8 Ins. Law J. 181, (Va. Ct. 
of Appeals;) Ins. Co. v. Holt, 35 Ohio St. 189; Knight v. Eweka 
Ins. Co. 26 Ohio St. 664; Rising Sun Ins. Co. v. Slaughter, 20 Ind. 
520; Allison v. Phœnix Ins. Co. 3 Dill. 480. 

On the contrary it is held, elsewhere, that a subséquent' policy, 
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whether Iegally enforceable or not, or whether voidabîe on îts face or 
voidable for extrinsic matter, works a f orfeiture of the prior poliey . 
Somerfield v. Ins. Co. 8 Lea, 547; Fanke v. Minnesota Far mers' Ins. 
Ass'n, 15 Rep. 114, Jan. 24, 1883, (Sup. Ct. of Minn.;) [S. C. 13 
N. W. Rep. 164;] Su-ggs v. Liverpool, London è Globe Ins. Co. 9 Ins. 
Law J. 657, (Ky. Ct. of Appeals;) Allen v. Merchants' Ins. Co. 30 
La. Ann. 1386; Lackey v. Georgia Home Ins. Co. 42 Ga. 456; Big- 
ler v. N. Y. Cent. Ins. Co. 22 N. Y. 402; Landers v. Watertown Ins. 
Co. 86 N. Y. 414; Carpenter v. Providence Washington Ins. Co. 16 
Pet. 495; Jacobs v. Equitable Ins. Co. 19 U. C. Q. B. 250; Ramsey, 
etc., Co. v. Ins. Co. 11 U. G. Q. B. 516; Mason v. Ins. Co. 37 U. C. C- 
P. 47; Royal Ins. Co. v. McCrea, 8 Lea, 531; Equitable Ins. Co. v. 
McCrea, Id. 541. 

There is still another view taken by the suprême court of Io-wa, in 
the case of Hubbard v. Hartford Fire Ins. Co. 33 Iowa, 325, to the 
effect that the question of recovery under the prior poliey turns upon 
whether the subséquent poliey ha3 been in fact avoided. If the sub- 
séquent poliey is reeognized by the company issuing it as a valid 
poliey, any breach of condition being waived, this makes it a valid 
insurance, and constitutes it a good défense to an action upon the 
prior poliey; but if the subséquent poliey has been avoided by the 
company, there is no other insurance, so as to defeat a reoovery on 
the prior poliey. Although at first this reasoning may strike the mind 
as a fair compromise between the other conflicting positions taken 
upon this question, it is a subject of such grave objections that it 
cannot be considered tenable. 

If the condition in the first poliey was violated, it was done at the 
time the second contract of insurance was entered into, and the sub- 
séquent affirmance or disaffirmance of the second contract, should 
not affect the validity of the first. The validity of the first contract 
can hardly turn upon what a stranger to it may do with référence to 
another contract, even after liability upon the first contract has be- 
come absolute by a destruction of the property. Funke v. Minnesota 
Farmers 1 Ins. Ass'n, supra. 

At the trial of the cause, it seemed as if the weight of authority 
was in favor of holding the prior poliey good upon the ground that 
the subséquent poliey was invalid, and this position had been held 
by Judge Dillon in Allison y. Phœnix Ins. Co. 3 Dill. 480, not to be 
in conflict with the real point in judgment in Carpenter v. Providence 
Washington Ins. Co. 16 Pet. 495 ; but upon f urther considération of 
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ail the authorities, and the principles which govern them, we cannot 
adopt this view. 

This construction is open to the objection that the insured may 
collect both policies. It is also subject to the critieism that, in decid- 
ing upon the validity of one contract, the court, in the same action, 
must go outside of it, and détermine, first, the validity of one or more 
independent contracta, involving, perhaps, an inquiry into compli- 
cated questions of fact respecting those contracta. Royal Ins. Co. y. 
McCrea, 8 Lea, 538. But further than this the principle upon which 
this construction is founded does not appear to be satisfactory. The 
reasoning in thèse cases is based largely on the assumption that the 
second policy is voici by reaaon of the breach of condition therein, 
and that the issuing of such a void policy is no violation of the con- 
dition as to other insurance in the first policy. But is not this 
assumption too broad? Is it legally true that the second policy is a 
void contract? Conditions of this character in insurance policies 
are inserted for the benefit of the insurer, and their violation does 
not render the policy void, but only voidable at the élection of the in- 
surer. It is still a binding contract upon the insured. Ce can take 
no advantage of this breach of condition, and the insurer could still 
enforce the contract against him if anything was to be gained by so 
doing. "Although the policy by its terms provides that it shall be 
void on a breach of any of itB conditions, its légal efïect is simply to 
render it voidable at the élection of the insurer, and that the insurer 
can waive the f orfeiture and continue the policy in force ; or, to state 
the proposition more broadly, in ail contracta where the stipulations 
avoiding the same are inserted for the sole benefit of one of the par- 
ties, the word 'void' is to be construed as though the contract read 
'voidable.' This view seems to be Sound in principle, just in practice, 
and is certainly well sustained by authority." Masonic Mut. Benefit 
Society v. Beck, (Sup. Ct. of Jndiana;) 11 Ins. Law J. Oct. 1882, p. 
755 ; Armstrong y. Turquand, 9 Irish C. L. 32 ; S. C. 3 Life & Ace. 
B. 350. 

The party in default cannot defeat the contract. Viele y. Ger- 
mania Ins. Co. 2fi Iowa, 1. The policy is merely voidable, and may 
be avoided by the underwriters upon due proof of facts, but until so 
avoided it must be treated for ail practical purposes as a subsisting 
policy. Carpenter y. Providence Washington Ins. Co. 16 Pet. 495. 
See, also, Baer v. Phoenix Ins. Co. 4 Bush, 242, and authorities before 
cited. 
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The doctrine of waiver as applied to conditions in policies of insur- 
ance, and which is invoked so frequently, is founded, in part at least, 
upon the theory that breach of condition only renders the policy 
voidable; The same principle prevails as to conditions in leases 
-where the terni "void". is used. The lease becomes void only by the 
lessor's electing to treat it so, and not by the mère happening of the 
breach, and modem décisions hâve quite exploded the old distinction 
in this respect between leases foryears and for life. Viele v. Ger- 
mania Ins. Co. 26Iowa, 70, note; Taylor, Landl. & Ten. § 492. 

As the second policy is not a void contraot, but only voidable at 
the élection of the company, as it is a contract entered into by the in- 
sured, and which he cannot dispute, and as the reason, if any, why 
he cannot legally enforce it arises from his own neglect or misrepre- 
sentation, may it not be fairly claimed that this is other insurance 
within the meaning and intent of the condition in the first policy ? 
We think the rule, supported as it is by authorities of great weight, 
which holds the taking out of a voidable policy a violation of the pro- 
visions respecting other insurance in the first policy, the best one, and 
subject to less serious objections than any other. 

What was the position of this piaintiff at the time of theloss? He 
had one policy of insurance in the défendant company, and he had 
ainother policy of later date in the Springfield Company. This second 
policy was issued in good faith by the Springfield Company and the 
premium paid. It was a policy, the validity of which the piaintiff 
could not deny, and upon which he obtained $200 by way of compro- 
mise. It seems to us that upon any fair rule of interprétation this 
must be considered a breach of the condition as to other insurance in 
the defendant's policy. 

We cannot bring our minds to assent to the proposition that a sub- 
séquent contraet of insurance, binding upon the assured, and which 
the company may pay in full or in part, is no violation of the terms 
of the first policy. 

We believe the gênerai rule, that conditions in insurance policies 
inserted for the benefit of the company should be strictly construed 
against it, to be a sound one,, and we do not: think our conclusion in 
this case inconsistent with this doctrine ; at the same time we should 
bear in mind that this condition is a reasonable one, in that it is of 
great conséquence to the insurer as a protection against fraud to know 
whether other insurance exists; and it is said, therefore, that this pro- 
vision is not regarde d with the jealousy due to other provisions which 
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work a forfeiture, but is upheld as a fàîr and just provision for a 
reasonable and proper purpose. May, Ins. § 346. 
New trial granted. - 

The question involved in the particular case is of considérable importance. 
It lias been before the courts in a great number of cases, and appears to be 
as unsettled a question now, as when it was raised for the flrst time. ïhe 
opinion announced in the particular case cites the cases on both sides, and it 
is évident that the question raised is about as uacertain upon the authorities 
as any question in the law of insurance. 

Yalidity of the Prior Polioy. Of course no question can seriously 
bs raised as to the invalidity of the prior policy, containing a condition against 
subséquent insurance such as is found in the policy in the particular case, 
when it is évident that the subséquent policy is a légal one. A. sabsequent 
valid policy unquestionably avoids a prior one cohditioned against other in- 
surance.(a) ïhe difficulty arises in cases where the subséquent policy con- 
tains a condition that it shall be void in case the insured ." shall hâve or shall 
hereafter make any other insurance on the property," without the consent of 
the company. The courts holding, contrary to the décision in the particular 
case, that the prior policy is valid notwithstanding a subséquent policy of this 
kind is taken out, attach great importance to the words " make other insur- 
ance " contained in the condition inserted in" the policy. Thus, it has been 
said by the court in New Jersey: "The exact term used is important — 'make 
other insurance ; ' not if she shall obtain, or attempt to obtain, any other policy 
of insurance, whether valid or not valid. The différence between a policy 
and a valid, effectuai insurance is hère indicated; it is the différence between 
the instrument and the object sought by it. * * * While, therefore, we 
are constrained to say that the word ' void ' in the second policy does not mean 
voidable, or something else than void, although such interprétation works a 
forfeiture and avoids that instrument, we are also justifled in holding that 
the word ' insurance ' used in the first policy is not équivalent to the word 
' policy,' and that the subséquent policy obtained, being no insurance, créâtes 
no forfeiture. There can beno other reasonable conclusion; for a contract 
of insurance is a contract of indemnity, and if there be no indemnity by ïts 
terms, and the contract is void, theti there is no insurance, though there may 
be a policy of insurance in form. The call for an insurance in fact, is not 
met by the formai exécution of a contract for insurance, which is defeated as 
soon as it is made by one or more of the provisions Or conditions contained 
in it."(6) It is not necessary to cite the cases which adopt this line of rea- 
soning, as they are collected in the opinion in the particular case. The rea- 
soning of the cases which adopt the contrary theory is so clearly stated in 
the particular case, thatnothing on that point need be said in this connection. 
Nevertheless, it will be interesting to notice thelanguage of the suprême court 
of Georgia in holding a prior policy void by f eason of subséquent insurance. 

(o) Bmt t. People's Mutual FIre Ins. Co. 2 (6) Jersey City Ins. Co. v. Nlchol; 35 M. 1. Eq. 

Gray, 397; Jlllnoi» Flre Ins. Co. v.Klx, 63 111.161; 291. ■ 

Sliuitieff v.Piiirmx Ins. Co. 57 Me. 137. - ' 
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In that state it is provided by the Code that "a second insurance on the San e 
property, without the consent of the insurer, voids his policy." The court 
said: "JVow, it is just as entirely within this public policy tp hâve a second 
insurance which one thinks is good, as to hâve one which is really good- 
The danger of a burning is the saine in both cases ; nay, the very fact that one 
has fraudulently procured an over-insurance is, prima faoie, a suspicious eir- 
cumstance. The publie evil, which the law intended to prevent, is just the 
same, perhaps greater, if the second insurance be a fraudulent one. Technic- 
ally, it may be true that there is no second insurance; but to give this con- 
struction to the statute would, as it seems to us, be indeed sticking in the 
bark. Such is not the usual mode of construing even criminal statutes. 
Our law against bigamy provides a punishment for one who marries having 
at the time another wife living. But, says this mode of reasoning, the second 
înarriage is void; one cannot marry with a wife living. So, too, we make it 
pénal to alter a promissory note; yet in fact the altération is void, and if de 
tected can hurt no one.(c)" 

Effeot of Payment under the Subséquent Polict. It has been held 
that the fact that the subséquent insurers may hâve regarded their policies as 
Valid, and may hâve paid a part of the whole of the amount insured, does not 
constitute matter of défense tb an action on a prior policy conditioned to be 
void in case of other insurance; the reason being that the rights of the 
parties, under the first policy, must be considered as tixed at the time the loss 
occurred, and cannot be affected by what tnay be subsequently done between 
the insured and third parties. The material question in such cases is whether 
the second policy was a valid one. If it was not in fact a valid one at the 
time the loss occurred, theu, in accordance with the décisions which hold the 
first policy not avoided by the taking out of a subséquent invalid policy, the 
first policy was good at the time of the loss, and should not be invalidated by 
any subséquent transaction to which the first insurer was not a party.(d) 

What Amounts to Double Insurance. Double insurance occurs only 
when the second insurance is upon precisely the same property as that 
covered by the first insurance. Consequently it has been held that a policy 
on. a store was not avoided by a subséquent policy on the goods in the store.(e) 
In a case in New York where there was an insurance of $1,000 on fixtures, 
and $3,000 on stock, and another insurance of $5,000 on fixtures and stock as 
one parcel, it was held that a double insurance had not been effected.(/) This 
vvquld seem to be altogether absurd, looking at the question froru the stand- 
point of common sensé. Much more satisfactory is a case decided in Mary- 
land. In that case a policy of insurance to the amount of $1,000 — $700 oh 
stock of books and stationery, and $300 on rousic, etc. — contained a covenant 
that if the assured "shall hereafter make any other insurance on the hereby 
insured premises, ne should, with ail reasonable diligence, notify the same to 

(c) Laekey v. Georgia Home Ins. Co. 42 Ga. Ins. Co. 37 Me. 137. Ami see Bardwell v. Conway 

456. Ins. Co. 11H Mass. 4Gr>. 

(rf) Fireman's Ins. Co. v. Holt, 3S Ohlo St. 1S3j (e) Joues v. Maine Mutual Fire Ins. Co. la Me. 

Thomas v. Builders' Mutual Fire 1ns. Co. 119 155. 

Ma», lai ; Hardy v. Union Mutual Fire Ins. Co. (/) Howard ins. Co. v. Sciibuer, 5 Hill, 298. 
4 Allen, (Mass.) 217; Philurook v. New England 
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this corporation," or, in case of default, the policy should be of no eftect. It 
was held that if any part of the goods mentioned in the policy was afterwards 
insured in another company without the consent of the flrst company, the 
whole Insurance under the flrst policy would thereby become void.(g') So it 
has been held that where the premises insured consisted of two distinct build- 
ings, separately covered by prior insurance, and a subséquent policy covered 
both, a case of double insurance was made ont within the meaning of the con- 
dition.^) But the insured may take policies upon différent parts of the same 
building, or of the merchandise within the building, or upon différent interests 
in both.(i) In the case in Pennsylvania, where one policy covered only the 
building, and another covered the building, machinery, and stock in trade, 
it was held not to constitute double insurance.(i) 

Two policies on the same property by différent persons, each for the beneflt 
of différent persons, does not constitute double insuranee.(ft) In Continental 
Ins. Co. v. Hulman,(l) the provision in the policy was that the policy should be 
void in case of other insurance without consent, whether valid or not. A pol- 
icy was made out insuri ng A. and B. against loss or damage by flre upon their 
dwelling-house, and it contained the following clause: "Loss, if any, payable 
to C, mortgagee, as his interest may appear." Afterwards, A., one of the in- 
sured, procured other insurance. The claim was made that the interest of the 
mortgagor and mortgagee was distinct, and that each might be insured without 
one policy avoiding the other as being other insurance. The court, however, 
held that making the loss, if any, payable to the mortgagee was not an insur- 
ance of the latter's interest ; it was merely an agreement that C. should recover 
-Whatever the person originally insured might be entitled to recover in case of 
loss. That it was not an insurance of the mortgagee's interest is very clear.(w) 
On the other hand, if the mortgagee himself insures his own interest as such, 
the validity of his policy will not be affected by any insurance whieh may hâve 
been procured by the mortgagor. Thus, in Westchester Fire Ins. Co. v. Pos- 
ter, (ri) Foster, thé mortgagee, had a policy issued to himself and one Baumhard, 
the mortgagor, but it contained the following provision : "Loss, if any, flrst pay- 
able to Thomas J. Foster, as his interest may appear." The court said : ■ " It will 
be observed that Baumhard paid no part of the premium for the policy in ques- 
tion, nor did he knqw that it had been issued, nor was it for his beneflt or pay- 
able to him. Did the fact, therefore, that he had a policy when this one is- 
sued, in any manner affect the validity of the policy in question ? If Poster had 
held a policy at the time this one issued, it is no doubt true the clause referred 
to would hâve been violated. But Foster, the insured, had no insurance on the 
property, nor were his rights in any manner affected by the insurance that 
Baumhard had efîected. As mortgagee, he had a right to a policy on his in- 
terest in the property, and as he paid. for the policy, and obtained it without 

(g) Associated Fireman's Ins. Co. y. Assum, 5 (;) 92 III. 145. 

Md. 16S. (m) See Franklin Savings Institution v. Central 

(/,) Madison Ins. Co. v. Fellowes, 1 Disney, Mutual Fire Ins. Co. 119 Mass. 240; Fogg v. 

(Ohio,)217. Middlesex Mutual Ins. Co. 1» Cash. 337 j Haie y. 

(i) Root s v. Cincinnati Ins. Co. 1 Disney, (Ohlo,) Mechiinics' Mntual Ins. Co. 6 Oray, 169; Loring 

138. v. Manufacturer' Ins. Co. 8 Gray, 28; Sias v. 

(.?) Sloat v. Roy:il lus. Co. 49 Pa. St. 14. Roger Wil.iam 1ns Co.8 Fed.Rep. 18:; Flauders, 

(Icj Wells v. Philadelphia Ins. Co. 9 Serg. & R. Fire Ins. 441. * 

(Fa.) I*. (n) 90111. 121. ' 
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the knowledge or consent of the mortgagor, he was not affected by any prior 
insurance. To constitute a double insurance, the two policies must not only 
be for the benefit of the same person, and on the satne subject, but for the 
same entire risk." 

In Burton v. Gore District Mutilai Vire Ins. Co.(o) the facts were as fol- 
lows: The insured obtained the consent of the company to an assignment of 
the policy, and thereupon indorsed the policy to the plaintiff, who was a mort- 
gagee. The insured obtained thereafter additional insurance in another com- 
pany without the consent of the first company. The question was whether 
sueh subséquent insurance destroyed the policy which he had assigned. The 
court of chaucery held that the policy was not void in equity as respected the 
mortgagee. The court of Quoen's Bench had decided the question differently 
in 14 U. C. Q. B. 342. But the chancellor said: " The court of Queen's Bench, 
by a majority of its judges, held that an assignment by way of mortgage was 
an aliénation within the meaning of the statute, and entitled the plaintiffs at 
law to sue in their own naine; and yet, with what seems to me an inconsist- 
ency, they also held that the mortgagor, who had thus alienated the policy, 
could by his own sole act afterwards destroy it. Whatever difflculty a court 
of law might hâve felt in dealing with the divisible interests of mortgagor 
and mortgagee, no such difflculty exista hère. I think the mortgagor, by the 
subséquent insurance, only destroyed his own interest in the policy, leaving 
that of the mortgagee unaffected." 

If the mortgagees insure their own spécial interest as mortgagees, but the 
mortgagors agreed to pay the expansé of obtaining the insurance, it has been 
held to be an insurance effected by the mortgagors within the meaning of the 
clause against double insurance.(p) The case proceeds upon the theory that 
although the mortgagees would hâve a lien on the insurance money as secu- 
rity for the debt, yot the mortgagors could compel its application to the pay- 
aient of the debt, and the surplus would belong to them. 

Without pursuing this branch of the subject further, it is enough to say 
that the clause against double insurance does not mean that the same prop- 
erty shall not be insured twice, but that it shall not be insured twice by the 
same person or in the same interest.(g) 

Effeot of Double Instjhance on Pabt of the Property. Where 
the words of the condition are that in case of double insurance on the prom- 
ises or property insured, without notice, etc., the policy grantod thereon shall 
be void, the question has been raised whether, to enable this condition to 
operate, the double insurance must be not merely on a part of the property 
insured, but on the property insured; that is, on the whole property. It ha» 
been held, however, that the whole policy is avoided by a double insurance 
on a part of the property. Thus, there was insurance on a building, on the 

(o) 12Grant, Ch. (U. C.) JS3. Charter Oak Ins. Co. 31 Conn 618; Mina. Ins. Co. 

(p) Holbrook t. American Ins. Co. 1 Curtls, C. ▼. Tyler, 16 Wend. 3S5; Rowley v. Empire Fire 

C. 200. Ins. Co. 36 N. Y. 660; Fox v. Phœnlx Ins. Co. 52 

(?) See Gilchrist v. Gore District Mot. Ins. Co. Me. 333; Marigny y. Home Mut. Ins. Co. 13 La. 

34 U. C. (Q. B.) 15; Park v. Phœnix Ins. Co. 19 V. Ann. 338; Norwlch Fire Ins. Co. T. Boomer, 52. 

C. (Q. B.) 110, 121; Franklin, etc., Ins. Co. v. 111. 442; Tack v. Insurance Co. 56 N. H. 3X; Plt- 

Drake, 2 B. Mon. lî ; Kurbank v. Rock Ins. Co.4 ney v. Gen. Falls Ins. Co. 61 Barb. 335; Wells T.. 

Foster, (N. H.) 550; Woodbnry Savings Dunk v. Phil. Ins. Co. S. & H. (Pa.) 103. 
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maehinery, and on the stock in it, and a second insurance was taken out on 
the building and maehinery. The policy was adjudged invalid, not merely as 
to the building and maehinery, but also as to the stock in the building, upon 
which, of course, there was no double insurance.(r) That the clause against 
double insurance is violated when the subséquent insurance covers a part 
only of the interest einbraced, is held in Columbus Ins. Co. v. Walsh;(s) 
Lisoom v. Boston Mut. Vire Ins. Co.;(t) Mussey v. Atlas Mut. Ins. Co.;(u) 
Allen v. Merehants' Mut. Ins. Co;(v) Associated Fireman's Ins. Co. v. Assum.* 

"Waiver of the Condition as to Double Insurance. The condition 
in a policy Of insurance that it shall be void in case the insured " shall hâve 
or shall hereaf ter make any other insurance on the property " withoufc thé 
consent of the company, contemplâtes that the consent to future insurance 
shall be given in advance. And it has been held that the consent, in absence 
of évidence dispensing with such signature, should be signed by the persori 
whose signature is declared necessary to the validity of the policy and its ex- 
tensions ; that an unsigned consent to additional insurance could only be up- 
held on proof of authority to bind the insurers in that way, or by action 
amounting to ratification or estoppel.(w) It is well settled, howèver, that 
the company may, by the action of its agent, bë estopped from insisting upon 
the condition ; in other words, the company may, by the conduct of its agent, 
waive the condition. When an agent, with whom ail the dealings were had, 
and whose authority is not shown to hâve been restricted in any way, has so 
acted as to hâve bound hirnself by way of estoppel not to dispute the validity 
of certain additional insurance on the point of consent, the company will be 
lïkewi3e bound.(a;) In American Central' Ins. Co. v. McRea,(y) the policy 
provided that it should be void in case of other insurance without writteri 
consent indorsed on the policy, and that the use of gênerai terms, or anythïng 
less than a distinct spécifie agreement clearly expresséd and indorsed on the 
policy, should not be a waiver of any condition; Notice Of other subséquent 
insurance was given to the gênerai agent, who asseiited thereto, but post- 
poned, for his own convenience, indorsing his consent on the policy. It was 
held that the company had waived the condition. In American Ins. Co. v. 
Luttrell,{z) where a canvassing agent of the insurance company "was fully 
informed of a prior insurance on the saine property, but had prepared the ap- 
plication so as to make it show that there was no other insurance, whieh 
application the insured signed, and a policy was issûéd therebn, it was held ; 
that tiie company had waived the condition, and, in an action on the policy, 
was estopped from showing the prior insurance. So, m Lycoming Ins. Co. v. 
Barringer,(a) it was adjudged that, notwithstanding such condition in the 
policy, yet if the logent of the company, at the time he issued the policy, knejv 
of aiiother insurance on the saine property, and made no objection to issuing 
it on that acocount, and, raceived the premium, it amounted to a waiver of 

(r) Ramsay Woolen Clotta, etc., Co. V. Mutoal (j«) Secnrlty ïnsi Co. T. P«jr, 22 Mie h. 467, 471. 

Fii-e Ins. Co. 11 Q B. (U. C.) 516. <>•) Westchester Fire Ins. Co. V. Eurie, 33 Mlcfi." 

(s) 18 Mo. 229. 144. 

(()9Metc205. (y) 8 Les, 513. 

(«)14N. Y. 79. (z) 89 III; 814. ' 

(r) 30 La Ann. 13-jft (o) 73 III 230. 

(*) S Md. 165. : ■ '■'■ ' 
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the condition by the company, and the policy was binding. In Brandup v. 
St. Paul, etc., Ins. Go., (6) the same person was the agent for two différent 
companies, and was applied to for insurance on the same property in both 
companies, and issued the policies. The court very rightly held that the 
company was chargeable with its agent's knowledge of the application for 
and issuance of the policy of the other company, and that, by the delivery of 
its policy without indorsing its consent to the other insurance, it had waived, 
as to such other insurance, a condition in its policy avoiding the policy in case 
of other insurance unless its consent was indorsed on the policy. In Allema- 
nia Fire Ins Co. y. Hurd,{é) the facts were as follows: The agent of the com- 
pany, in reply to a letter frora the insured, wrote: " We will, of course, allow 
other concurrent insurance with the Allemania policy, and will also place 
you more insurance at the same rate that we charged you before, and do it in 
'A 1' company or companies. * * * Trusting to hear from you at your 
earliest convenience, we remain," etc. It was held that this did not take the 
place of consent required by the ternis of the policy, the agent not having 
heard from the insured afterwards, either in asking for insurance, or noti- 
fying him that insurance had been obtained. In Western Assurance Co. y. 
Atwell,(d) it was ruled that the condition as to double insurance was bind- 
ing in law, and that its performance woald not be held to be waived by the 
company if their agent, on beiug notified of such double insurance a/ter the 
fire, made no spécifie objection to the claim of the assured on that ground In 
a case in New York the provision in the policy required the insured, in case 
ne procured other insurance, to give notice to the company, and hâve the 
same indorsed on the policy, or otherwise acknowledged or approved by them 
in writing. Other insurance was procured, and notice given to the company, 
and the receipt of the notice was acknowledged by the secretary of the com- 
pany, without mor**. There was no disapproval, nor was there any suggestion 
that the matter was reserved for further considération. The court held that 
this was an approval in writing.(e) 

It seems clear that the tendency of the modem cases is to the effect that the 
consent to double insurance need not be indorsed on the policy as literally re- 
quired by the stipulation. (/) At one time there seems to hâve been considér- 
able doubt as to the power of an agent of the company to waive the con- 
dition, expressed in the policy, against other insurance. But no doubt is 
longer entertained as to his power to do so.(<7) An interesting case on this 
point has been recently decided in the suprême court of New Jersey. In 
that case the condition annexed to and made part of the policy provided that, 

(») 27 Minn. 393. («•) See Geib v. International Ins. Co. 1 DM. 

(c)37 Micb. 11. 443; Whitwell v. Putnam Pire Ins. Co. 6 Lans. 

(<i) 2 L. Can. Jur. 181. 136 ; McEwen v. Montgomery Connty Mutual [ns. 

(e) Potter v. Ontario, etc., Mut. Ins. Co. 5 Hill, Co. 6 mil, 101; Sexton v. Montgomery Mutual 

147. Ins. Co. 9 Barb. 191 ; Kenton Ins. Co. v. Shea, 6 

(/) See Northrup v. Miss. Valley Ins. Co. 47 Bush, 174; Van Voriesv. Lil'elns. Co. 8 Bush, 133; 

Mo. 435; Franklin T. Atlantic Fire In». Co. 42 Planters' Mut. Ins. Co. T. Lyons, 38 Texas, 253; 

Mo. 456; Horwitz T. Equitable Mut. Ins. Co. 40 Carrugi v. Atlantic Fire Ins. Co. 40 Ga. 135; Had. 

Mo. 557; Peck v. New London.etc, Mut. Ins. Co. ley v. N. H. Ins. Co. 55 N. H. 110; National Ins. 

22Conn. 675; Walsh v.JEtna Lil'elns. Co.3l)Iowa, Co. v. Crâne, 16 Md. 260; Schenck v. Mercer Co. 

133; Viele v. German Ins. Co. 25 lowa, 55; N'a. Mut. Ins. Co. 24 N. J. 447; C'obb v. Ins. Co. 11 

tional Fire Ins. Co. v. Crâne, 16 Md. 260; Hutton Kan. 83. 
v. Beaeou In». Co. 16 U. C. (Q. B.) 316. 
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'n case the insured should effect other insurance on the properby and should 
not within 10 days give notice thereof to the company insuring, and " hava 
the same indorsed on this instrument or otherwise acknowledged by them in 
writing," the policy should cease and be of no further efïect. It was held, 
when one insured under such a policy gave notice to an agent of the com- 
pany and delivered to him the policy for transmission to the company, and 
the agent aftervvards returned the policy, asserting it to be ail right, and the 
insured acted upon the assertion and treated the policy as still in force to the 
knowledge of the company, that the company was estopped from contesting 
the performance of the condition, although no indorsement was made on the 
policy and no acknowledgement in writing was produced. And it was fur- 
ther held that if the company issuing such a policy was a mutual one, of 
which each person insured is a member, and the by-laws of the company re- 
quire such a condition in ail its policies, and proiiibit the altération of its by- 
laws except by a vote of its directors, the insured was not thereby debarred 
from claiming an estoppel arising out of the conduct of otticers or authorized 
agents of the company, against contesting, by the company, the performance 
of such a condition, {h) We may add hère that under similar conditions 
against subséquent insurance, not consented to in writing by the flrst com- 
pany, it has been held in a number of cases to be the duty of the company, 
when informed of the subséquent in3urance, to notify the insured of its re- 
fusai to assent thereto; and that until such refusai is made known to the in- 
sured the policy is valid, notwithstanding the condition.(f) 

In Canada, where it lias been provided by statute that the policy shall be 
void in case of double insurance, it is held that the clause against double in- 
surance cannot be waived "by consent of the parties, notice, consent, or ver- 
bal or tacit acquiescence;" and that the waiver cannot be relied on any more 
in a court of equity than of law. The principle is that what an act of parlia- 
ment expressly requires cannot be waived. (j) 

Henry "Wade Rogers. 

(A) Kedstrake v. Cnmberland Mi t. Fire Ins. N. H. 110 ; Horwttz v. Equitable Ins. Co. 4» Mo. 

C0.44N.J Law, 291. 657. . 

(i) See Wood, Ins. 838 j Porter v. Ontario lus (0 Merritt T. Niagara Mutual lu». Co. 18 V. C. 

Co. s Hill. (N. Y ) U7 J Plantera' Mut Ins. Co v. 620. 
Lyon, 38 Tex. 263; Hadley T. N H. Jnu. Co. 65 



In re Smith, Bankrupt. 
(District Court, S. D. New York. May 7, 1883.) 

1. Bankritftct — Jurisdiction— Pautnership. 

Where the bankrupt, S., had done business as a merchant individually, and 
also as a member of two independent firms, and resided in the district, held, the 
court had jurisdiction upon his own pétition, in favor of himself and as against 
his copartners, to adjudicate the insolvency of himself and his flrm. 
v.l6,no.4— 30 
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2; Same— Objections to Discharge. 

An objection to the assents given by certain creditors to the bankrupt's dis- 
charge, that they were not bona fide creditors, or that their forma of proof of 
debt were insufficient, the same having been paased and allowed by the regis- 
ter, cannot be heard indirectly and for the first time on the hearing of the ap- 
plication for the bankrupt's discharge, but can only be heard upon direct pro- 
ceedings to set aside the proof of debt. 

3. Same — Bankrupt's Failure to Keep Books. 

General objections that the bankrupt did not keep proper books of account, 
are only available in showing that he did not keep some necessary books, or 
that the books kept were not as a whole sufflcient to show the course or con- 
dition of the bankrupt's business. If the objection be merely that some par- 
ticular transactions were not entered, the objection, to be available, must indi- 
cate the omissions complained of . 

4. Same — Amendments to Spécifications. 

Amendments to spécifications should not be allowed after proofs hâve been 
closed and after the argument of the cause, for the purpose of opposing the 
discharge of a partner who had nothing to do with the books, where the créd- 
iter, after argument, has assented to the discharge of the other two partners 
who were specially charged with the office work and the book-keeping. 

5. Same— Creditor Holding Claim against Partner and against Firm. 

Where the creditor had large claims against the bankrupt individually and 
a small one only against the firm of winch he was a member, and the spécifi- 
cations of objections are Hmited to the individual claim and to the individual 
discharge, lield, that the spécification was not sufflcient to raise objections to 
the book-keeping of the firm. 

6. Same— Cash-Book. 

A cash-book may be kept as part of a book embracing other matters, and 
either under tbe name of cash, or in the name of the person who receives and 
disburses it. 

7. Same— Accounts — Money Borrowed— Separate Papers. 

Where the account of exceptional transactions for borrowed money are kept 
on separate papers, which are preserved and turned over to the assignée with 
the books, Tieid, that this was a sufflcient compliance with the law. 

g. Same — Separate Books of Account — Dischargb Allowed. 

Where numerous books of account are kept, in which ail the transactions are 
entered in some form, with minor exceptions, and the books thereby afford 
means for their own rectification, and there appears to be no intentional or 
fraudulent omission or concealment, the discharge should not be refused. 

Hearing on Spécifications and Opposition to Bankrupt's Discharge. 

S. W. Fullerton, for the bankrupt. 

J. S. Grèves and Alexander Thain, for opposing creditors. 

Beown, J. Without going into the détails of the long and repeated 
examination I hâve given to this voluminous case, I will indicate 
briefly the conclusions to which I hâve come. 

1. The court has jurisdiction of the proceeding, both as respects 
Smith and his former copartners, under the express provision of sec- 
tion 5121, upon the pétition of Smith, who was at the time a résident 
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of this district. ' In re John R. Penn, 5 Ben. 89; Re Stowers, 1 Low. 
528. 

2. The proof of debt of John Hall Bulger having been allowed by 
the register, and being prima facie sufficient on its face, eannot be 
attacked collateràlly on this hearing, but only in a direct proceeding 
for that purpose, wherein it would be compétent for the créditer to 
supply defects, or prove his claim anew for such amount as might be 
correct. In re Van Buren, 2 Fed. Eep. 643, 645; Bump, Bankr. 106. 
The objection, therefore, to his assent to his discharge eannot be con- 
sidered hère. The same principle applies to the other consents to 
the bankrupt's discharge, which hâve been objected to, except as to 
the one withdrawn. 

3. There is no sufficient proof to sustain the spécifications of ob- 
jections, except spécification No. 5, relating to the books of account. 

4. The fifth spécification, which relates to the books, is not suffi- 
ciently spécifie to cover mère instances of omission of entries from 
the books, or mère irregularities in the mode of keeping them. In 
re Frey, 9 Fed. Rep. 376, 379. It is sufficient only (a) to show the 

• failure to keep some book or books which are legally necessary to 
entitle a bankrupt to a discharge ; or (b) that the books kept do not 
as a whole show in substance or effect the course or condition of the 
bankrupt's business. 

5. It is not in aecordance with the practice of the court to admit 
an amendment of the spécifications changing their substantial char- 
acter, after proceedings hâve been so long pending, and after the 
argument and submission of the cause, as moved for in this case. 

6. As respects the books of Beals & Co., as to which various omis- 
sions and failure to keep a cash-book are charged, it is clear that 
Smith is in no way morally responsible for any deficiencies in them, 
but Beals and Holcomb alone. The opposing creditors having con- 
sented to the discharge of both Beals and Holcomb since the argu- 
ment, there is no equity in permitting, as a favor, the same creditors 
to amend their spécifications for the sake of raising objections against 
Smith's discharge, based upon the book-keeping of, Beals and Hol- 
comb, members of 0. B. Beals & Co. This is further justified by the 
fact that Dowe and Powers, who oppose Smith's discharge, in their 
spécifications refer only to their proofs of debt against him individu- 
ally; and those claims hâve no connection with Beals & Co., or with 
the assets of that firm, or with the book-keeping of thefirm. 

7. The claim of $25,000 referred to in the argument of counseï as 
proved against Beals & Co. was not proved against Beals & Co., but 
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only against the firm of Beals & Holcomb, with which Smith had 
nothing to do. The objection to Beals & Co.'s book-keeping could 
only be raised by some creditor of that firm. Though Dowe proved 
a small claim against Beals & Co., he does not refer to it in his spéc- 
ifications, but objects only as a creditor of Smith individually, against 
whom he had claims of over $100,000; and his spécifications must, 
therefore, be considered as limited to and based upon that claim. 
The points respecting Beals & Co.'s books, -which were pertinent on 
the argument, hâve become immaterial since, through the discharge 
since then of Beals & Holcomb from ail their debts by consent of the 
same opposing creditors. 

8. The remaining objections to Smith's discharge are that he kept 
no cash-book, and the omission of a number of transactions from 
his books. While Smith did not keep a separate cash-book, it ap- 
pears that he kept a cash account, as a part of one of the books. 
This was pro tanto a cash-book, and ail that is necessary. It was as 
much a cash-book as if in separate covers; a part of the time kept 
under the name of cash account, and the rest of the time in the name 
of Hall, who received and disbursed the cash. The name and form" 
of it were immaterial. It was clearly intended as a complète cash ac- 
count of his ordinary business. 

9. The borrowed-money account with the Halseys, not being a le- 
gitimate part of his ordinary business, was not entered in Smith's 
usual books, nor in his cash account; but statements of this account 
made from time to time by Halsey were kept with the books and 
turned over to the assignée as a part of them; there was no conceal- 
ment, and no one mislead thereby. This was a compliance in sub- 
stance with the requisites of the law. 

10. Thirty-one books of Smith's individual accounts were produced, 
in which ail the other transactions belonging to his business as a 
merchant were more or less fully entered. The objections are mainly 
that certain entries and transactions are not duplioated by some 
other corresponding entries, or not "traceable," and relate to the form 
of keeping the books. Most of the items objected to are sufficiently 
explained in Mr. Smith's testimony. As to a few he was unable to 
recollect. They are not sufficiently important to affect his dis- 
charge. For the most part, the books seem to me, with slight ex- 
ceptions, to furnish means for their own rectification, and the évidence 
négatives any intentional or fraudulent omission or concealment. 

Under sùch circumstances, as was stated in the Frey Case, 9 Fed. 
Bep. 384, the discharge should not be ref used. 
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Fischer v. Hâtes. 
S ame v. Neil. 
Same ». Shaugnessy and otliers. 

{Circuit Court, S. V. New York. April 12, 1883.) 

1. Patents— M aster' s Report — Exceptions. 

Where a master had notifled the respective attorneys that the draft reports 
were ready for tbeir inspection, and verbal objections were made before Mm 
to his findings, but said objections were not reduced to writing and flled, and 
the exceptions to the master's report are substantially the same as the verbal 
objections, it will be sulttcient i£ the objections are reduced to writing and flled 
with the master nune pro tune. 

2. Same— Evidence— Production or Books. 

Where a master, to whom a référence has bcen made to ascertain the profits 
made by défendant in the use of an infringing machine, was unable to détermine 
the length of timu the said machine was used by défendant, and such inabiliiy 
could hâve been obviated by an examination of defendant's hooks, and plain- 
tiff neglected to obtain an order compelling their production after défendant 
refused to produce them, the case will not be sent back to the masler for re- 
view. 

Exceptions to Keport of Master. 

Edmund Wetmore, for plaintiff. 

J. H. Whitelegge, for défendant. 

Shipman, J. The plaintiff has filed exceptions to the masfer's report 
in each of thèse three cases, and in each case the défendant insista that 
the exceptions canoot be heard, because uo written objections were 
filed to the draft reports. 

It appears from the certificate of the master that the respective 
counsel were notified that the draft reports were ready for their in- 
spection and suggestions, whereupon they appeared before him; that 
the plaintiff's counsel verbally objected to certain findings; and that 
the written exceptions which hâve been filed are substantially the 
same as the verbal objections which were presented to him when the 
draft reports were submitted. The plaintiff's practice was faulty, in 
that the verbal objections were not reduced to writing and were not 
filed with the master. It will be sufficient if they are now reduced to 
writing in substantially the form in which they appear in the excep- 
tions, and are filed with the master nunc pro tune. 

The Hayes and Neil cases présent the same state of facts. In 
each case the master has found the extent of the use of the respective 
infringing machines by the respective défendants; but, in each case, 
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lias also found that the évidence fails to establish a satisfactory and 
reliable basis for Computing the profits realized by the défendant, or 
the savings made by him by reason of his use of the plaintiff s de- 
vice. No damages were claimed. The plaintiff has excepted, in va- 
rious forms, to the master's findings in regard to profits. 

My examinatiôn of the record in each of thèse cases satisfies me 
of the correctness of the master's findings upon the évidence as pre- 
sented, and that the testimony on the part of the plaintiff, without 
référence to the défendant 's testimony, was not such as to furnish à 
satisfactory and reliable basis for Computing the defendant's savings 
or profits. But I am also impressed with the idea that, if thèse two- 
cases should be finally disposed of at this stage, and with a decree 
based upon such scanty and unsatisfactory évidence, certainly an 
unsatisfactory, and, possibly, incorrect, resuit would be reached. I 
do not say that I am satisfied that profits were made, but I am of 
opinion that, if they were made, évidence can be furnished which will 
give the master and the court a satisfactory method of ascertaining 
now much they were. The plaintiff 's counsel say that they can fur- 
nish other proofs. 

Separate orders will be entered, each order providing that the ap- 
propriately-entitled case shall be sent back to the master for review, 
with liberty to the plaintiff to introduce, within six weeks from the 
date of the order, such additional admissible testimony as he shall 
think proper to introduce, but solely on the question of the savings 
or the profits of the défendant from the use of the infringing ma- 
chines during the time already found by the master; the défendant 
to hâve liberty to introduce additional admissible testimony upori the 
same subject within and before the expiration of four weeks from the 
time when the plaintiff rests, always provided, and the liberty to the 
plaintiff to be upon the express condition, that before the expiration 
of 10 days from the date of the order the sum of $150 shall be paid 
to the défendant, through his attorney of record, as the terms upon 
which this permission is granted. I think that each défendant has 
been subjected to this expense in the préparation and printing of the 
briefs, and the argument upon the objections and the exceptions. - 

The case against Shaugnessy and Simpson rests upon différent 
grounds. As, in the other cases, the master states his inability to 
find, from the plaintiff 's testimony, a satisfactory and reliable means 
by which to compute the profits of the défendant, and also that he is 
unable to find for how much time they used the infringing machines. 
It is plain that, in the opinion of the master, the latter inabilit*~ 
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might, perliaps, hâve been obviated by an examination of the défend- 
ante books, which they refused to produce upon the ground that the 
books would throw no light upon the extent of the use. This refusai 
took place on August 12, 1881; the examination was not finished un-' 
til February 23, 1882. No effort was made by the plaintiff to com- 
pel the production of the books, probably because he thought that 
they would not f urnish Batisfactory évidence, and the hearing went 
on with but little aid from other witnesses in regard to the extent of 
the defendant's infringement. This case shonld not be returned to 
the master, it being apparent that the facts in regard to the UBe can- 
not be found with accuracy, unless by the aid of the defendant's 
books, and the plaintiff baving had an abundant opportunity to ask 
for an order for their production and inspection, if he had wanted to 
see them. 

The exceptions in this case are overruled, and the report is con- 
firmed. 



McMurray v. Miller and another. 
[Circuit Oourt, D. Marylomd. Ma7 16, 1883.) 

Patents for Inventions— Imfbovements in Soldbbino Tool— Patent No. 
115,760 Vom. 

As the improvement claimed in patent No. 115,760, granted to McMurray and 
Hollingsworth, June 6, 1871, for an improvement in soldering tools, is merely 
the resuit of mechanical skill and not invention, and the improved device is 
substantially identical with that for which patent No. 104,412 was granted to 
J. A. Bostwick, June 21, 1870, the patent granted to McMurray and Hollings- 
worth is void. 

In Equity. 

Benjamin Price and Archibald Stirling, Jr., for complainants. 
• Sébastian Brown, for défendant. 

WÀïïe, Chief Justice. This is a suit in equity to restrain an al- 
leged infringement of a patent issued to Louis McMurray and Eq.be rt: 
J. Hollingsworth, on the sixth of June, 1871, No. 115,760, for "certain 
improveménts in a soldering tool." The invention consisted "in ta 
improvement in the construction of the soldering tool for which let- 
ters patent were granted to J. A. Bostwick on June 21, 1870, by pro- 
viding the soldering iron with a vertical hollow stem, through which 
the presser-rod plays, guided in the handle of the stem, as will be 
generally explained in the following description, and specifically 
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pointed out in the claim." Annexed to the patent were drawings as 
follows : 

Figure 1, an élévation of the improved soldering tool, and figure 
2, a vertical section of the same, showing the mode of opération. 
The description and claim are in thèse words : 

" The iron, A, is a short block, having a recess, a, formed in one end corre- 
sponding in outline with the caps which the tool is designed to solder to tin 
fruit-cas in and the like. The rim, 6, bounding the recess, is beveled to an 
edge, or nearly so. An aperture is formed through the block, A, longitudi- 
nally, which is tapped at the end opposite to the recess, a, to receive the hollow 
stem, B, which is screwed into it. The block and stem rnay be formed in one 
pièce, if preferred, but both must always be inade hollow. The outer end of 
the hollow stem is screwed into a wooden handle, 0, in which a presser-rod, 
D, is snugly fltted. The presser-rod passes through the hollow stem into the 
iron to press upon the cap and hold it flrmly to the top of the can while being 
soldered to the latter. It is made of sufflcient length to extend a short dis- 
tance above the handle, C, when it rests on the cap, and terminâtes in a wooden 
knob, d, on which to press with the palm of the hand or with one ftnger, 
while the iron may be turned at the same time with the other iingers of the 
same hand, taking hold of the handle, C. "When the iron, A, is to be heated, 
the presser-rod, D, is drawn out of it a sufflcient distance into the hollow stem 
so, that it will not be affected by the fire to any extent. In applying the tool 
as shown in figure 2, the presser-rod is projected through the iron, A, to first 
press the cap, c, down on the can-top, E. The handle, C, is then pushed down 
on the rod to bring the edge of the iron in contact with the solder, e, in the 
crease of the can-top, and fuse it. The iron is lif ted ofï the can-top a moment 
before the presser-rod is, so as to allow the solder to set while the cap is still 
being pressed to the can. The greater utility of this tool over that patented 
by Bostwick consists in its compactness, and that it can be operated with 
one hand. 

" What I claim as my invention, and désire to secure by letters patent, is 
the combination of the tubular soldering iron, A, hollow stem, B, handle, C, 
and presser-rod, D, which is guided in the handle to play through the stem 
and soldering iron, substantially in the manner set forth." 

If this patent is valid, there is no doubt about the infringement by 
the défendants. The case turns, therefore, on the validity of the 
patent. The description and claim in the patent of Bostwick which 
is ref erred to are as follows : 

"My invention relates to the construction and use of a hollow soldering 
iron for soldering metallic caps, or other projecting pièces, upon metallic oil- 
cans or other vessels; said iron, when made with an inclosing edge of the di- 
mensions and form of the rim or edge of the cap or pièce to be soldered, so as 
to conform thereto when placed thereon, and so extended and formed interiorly 
asto receive and embrace loosely a guiding-rod to be placed upon the cap to 
be soldered, to hold the latter down flrmly until it bas been secured by the 
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solder, and at tlie same tîme guide the iron to its proper place upon or against 
the rim or edge of the cap." 

After reîerring to drawings, thé description proceeds : 

"A is my improved soldering iron, made of a cylindrical form, to solder cir- 
culai - caps, etc. It eonsists of a cylinder of métal made thick to retaiu heat, 
and hollow to fit over and inclose the projection of the m'etallic cap to be sol- 
dered thereby, its inner diameter at its lower end being somewhat greater 
than the external diameter of said cap. It is provided with a handle, B, se- 
cured thereto near its upper end, guarded, as usual, with wood or other non- 
conductor of heat. Its lower rim, a, a, is beveled, so as to présent a narrow 
edge to hold the solder in applying the same to the joint. The inner diameter 
of its upper end is made smaller than that of its lower end, so as to form a 
a.shoulder, e, therein about midway of its length. C is a rod whose lower 
end is of a diameter about equal to that of the cap or projection to be soldered, 
but which is reduced in diameter above the same, so as to form a projecting 
offset or shoulder, d, a counterpart of that (e) within the soldering iron. After 
the iron has been properly heated, it is slipped over this rod, and the rod, be- 
ing then placed upon the cap, is held thereon firmly while the lower rim of the 
heated iron, duly supplied with solder, bearing upon the joint of the cap with 
the veasel, will instantly solder and secure the same about its entire circum- 
ference. By^ lifting the rod, its shoulder, engaging with the offset within the 
non, will take up the latter with it in readiness to be placed upon another cap, 
and thus a number of caps may be quickly and thoroughly soldered at one 
heat of the iron. I contemplate making the soldering iron, A, and its guid- 
ing-rod, C, of any form in transverse section which may be required to cause 
it to fit any form of cap or other projection, -whether round, square, oval, or 
of any other curved or polygonal shape. Its lower rim or edge need not be 
made continuons, but may be broken or slotted. 

"I claim as my invention the hollow soldering iron, A, having a handle, 
B, and beveled rim, a, a, in combinatlon with the rod, C, substantially as 
herein described and set forth." 

In my opinion the improvements made by McMurray and Hollings- 
worth on the device of Bostwick fall within the domain of mechan- 
ical skill, rather than invention. Bostwick combined a hollow sol- 
dering iron, having a beveled edge and a handle attached near the 
top, with a guiding or presser-rod. His soldering tool produced sub- 
stantially the same resuit as that of McMurray and Hollingsworth, 
and was operated substantially in the same way. The soldering iron 
melted and distributed the solder by being moved to a greater or less 
extent around or upon the guiding-rod, and the guiding-rod assisted 
in conducting the soldering iron to its proper place for soldering, 
and in holding the cap in position until the soldering was done. 
The handle, in connection with the spaee between the shoulder on 
the guiding-rod and the offset on the soldering iron, enabled the 
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operator to move the iron on the can for the purpose of distributing 
the solder, and to raise it without taking the pressure from the cap 
until the solder was suffîciently set for the tool to be safely re- 
moved. The shoulder on the rod and the offset in the iron provided 
a way of moving the tool when the work was done, and placing it 
on another can for another opération. 

The patent of Bostwick did not specify the length or particular 
shape of the soldering iron further than that it should be beveled at 
the lower edge, and hollow. It was enough if it was so made that it 
could be slipped over the rod and guided to its proper place on the 
can. It might be of any length, any size, or any external shape. 
Neither was there any spécial requirement as to the kind of handh?, 
or the way of attaching it. Ail thèse matters were left to the judg- 
ment of the maker of the tool, and they might be varied to meet the 
varying requirements of usé. 

While the patent of McMurray and Hollingsworth îs nominally for 
a combination of four éléments, there are in reality but three, even 
aceording to the description that is made. The "hollow stem" is 
in légal effect only a part of the "soldering iron," for it is expressly 
stated that the "iron and stem"— that is to say, the "soldering iron" 
and "hollow stem"— may be made in one pièce, if préférable. Con- 
strued in this way, the provision in the patent for the soldering iron 
and hollow stem amounts to nothipg more than that the soldering 
iron should be of sufficient length to allow the attachment of a wooden 
handle encircling the iron at its upper end, and that in accomplish- 
ing this the iron may be reduced in circumference as it recédés from 
the point where the heat is to be applied. The de vice of McMurray 
and Hollingsworth is, then, a combination of a hollow soldering iron, 
bevelled at its lower edge, and having a handle at the top, with a 
guiding or presser-rod. Unless, therefore, there is some substan- 
tial différence in the manner of the combination, this device is the 
same as that of Bostwick. The soldering iron and handle are clearly 
within the Bostwick patent. The iron is hollow, is beveled at the 
bottom, and the handle is attached at the upper end. The iron may 
be longer and somewhat différent in shape from that which Bostwick 
had in bis mind when ne got his patent; but there cannot be a doubt 
that if it had been used with Bostwick's other devices it would hâve 
been an infringement on his rights. 

Next, as to the guiding or presser-rod. The device of Bostwick 
for guiding the soldering iron to its place is at the bottom of his 
guiding-rod where it cornes in contact with the top of the cap to be 
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soldered. That of McMurray and Hollingsworth is in the handle at 
the top of the soldering iron. In both devices the rod is pressed on 
the cap to hold it in place, and while in this position it furnishes the 
means of conducting the iron where the work of that part of the tool 
is to be done. In both, the hand of the operator is required for the 
nice adjustment of the iron, and the rod serves only to give the gên- 
erai direction. Clearly, therefore, the one is the mechanical équiv- 
alent of the other, so far as the guidance of the iron is concerned. 

The presser-rod of McMurray and Hollingsworth can undoubtedly 
be made smaller than Bostwick supposed it would be necessary for 
his to bé, but he nowhere gives any spécial direction as tô size. His 
object was to put the cap in place and guide the iron to the point 
where the soldering is to be done. It is nowhere intimaled, even, 
that the rod is to be heavy enough to keep the cap in place while 
the iron is doing its work. It is évident, on the contrary, that this 
was not expected, because it is in express terms provided that after 
the rod is placed on the cap, it is to be held thereon firmly while the 
heated rira bears on the joint to be soldered. Almost necessarily, in 
working the iron, the hand or something else must be used to steady 
the rod. AU this could properly be considered by the maker when 
he was constructing the tool, and he would be at liberty to vary the 
length or size of the rod to suit the circumstances. Lightening the 
rod and supplying the loss of weight by the pressure of the hand 
would not be invention. It is simply using mechanical skill to reduce 
in some degree the weight and cost of the tool. 

Another différence in the structure of the tools is found in the con- 
trivances for separating the rod from the soldering iron, and moving 
the tool from one place to the other. Bostwick raised his Boldering 
iron from off the rod ; McMurray and Hollingsworth drew the rod out 
through the top of the iron. Bostwick moved the tool by takinghold 
of the upper end of the guiding-rod; McMurray and Hollingsworth 
by the handle on the top of the soldering iron. This was because in 
the Bostwick tool the shoulder on the rod came in contact with the off- 
set in the iron, on the inside of the iron, and the aperture at the top 
of the soldering iron was smaller than the bottom of the rod. In the 
McMurray and Hollingsworth tool, however, the shoulder and offset 
were transferred to the outside of the iron; the top of the handle on 
the iron performing the part of the shoulder on the rod, and the bot- 
tom of the knob on the top of the rod that of the offset in the iron. 
Clearly thèse devices are mechanical équivalents, the one of the other, 
and not in this connection the subject of patentable invention. 



476 FEDERAL REPORTER. 

Looking, then, afc the two tools I am clearly of opinion that Mc- 
Murray and Hollingsworth were wholly anticipated by Bostwick. 
Their tool may be, and undoubtedly is, more compact, and of greater 
practical utility, than any which h ad been made by Bostwick before 
their patent; but it is because of their greater mechanical skill in 
adapting bis combination of éléments to practical use. Both tools 
do the same work in substantially the same way. The changes of 
McMurray and Hollingsworth were in form only, not in substance. 
The éléments in both were the same, and so was the combination. 

This makes it unnecessary to consider any of the patents relied on 
as anticipations. The tool of McMurray and Hollingsworth is in 
realty that of Bostwick, improved by mechanical skill in its construc- 
tion, not by invention. 

I find nothing in McMurry v. Mallory, 5 Fed. Kep. 593, in con- 
flictwith this. Ail that case décides is that the Bostwick patent was 
not infringed by what was known as the "Tillery soldering tool." The 
question in this case is whether the discovery that by making the 
soldering iron of Bostwick sufficiently long the other parts of hisiool 
might be more conveniently arrangea for practical use, was invention. 
I think it was not. To use the language of Mr. Justice Swayne, in 
Smith v. Nichais, 21 Wall, 112, it is the "mère carrying forward of the 
original thought, — a change only in form, proportions, or degree, — 
the substitution of équivalents, doing substantially the same thing in 
the same way, by substantially the same means, with better results," 
and therefore "not such an invention as will sustain a patent." 

A decree may be prepared dismissing the bill. 
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City of Conoobd v. Norton, Trustée, etc., and others. 

City of Doveb v. Same. 

City of Pobtsmouth v. Same. 

City of Manchester v. Same. 

City of Nashua v. Same. 

(Circuit Court, D. Massachusetts. March 30, 1883.) 

1. Patents for Inventions— Equitable Practioes as to Enjoinins Actions 

at Law on Patents. 

After a patent has expired a court of equity will not enjoin an action at law 
for infringement unless there is some purely équitable défense to the action 
not available at law. 

2. Bame— Pbeliminaby Injonction. 

Nor will a court of equity grant a preliminary injunction when an équitable 
défense and a légal défense are both relied on by the supposed infringer. It 
will await the détermination of the légal point before taking action. 

3. Same— Estoppel bt Oonduct. 

Estoppel by conduct, of ten called équitable estoppel, is available as a défense 
at common law. 

4. Same— Lâches. 

It seems that mère lâches in enfprcing a right of action for infringement, 
when the supposed infringer is notified of tlie patent and acts in known défi- 
ance of it, will not work an estoppel. 

In Equity. 

Five bills were filed in this court by five cities of New Hampshire, 
to restrain as many actions at law pending against them in the cir- 
cuit court for the district of New Hampshire, in which the défendants 
hère, Norton and others, owners of the patent No. 42,920, granted in 
1864 to Knibbs & Norton, for an improvement in steam fire-engines, 
were plaintiffs. The cases were heard together, upon motions for a 
preliminary injunction, and the facts in one case will serve for ail, 
The bill brought by the city of Dover allèges that the action sought 
to be enj'oined was brought in 1882, after the patent had expired; 
that it lays the damages at $50,000 for the use of the patented im- 
provement in certan engines owned and used by the city during sub-, 
stantially the whole term of the patent ; that in 1859, long before the 
supposed invention of Knibbs, the Amoskeag Company of Manchester, 
New Hampshire, made steam fire-engines embodying the same inven- 
tion, and sold them for public use; that in June, 1864, the patentées 
notified the Amoskeag Company of their patent, and ofïered to sell it, 
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or a right under it, to said company. That the company answered 
that they had used the same thing before 1860, and referred the pat- 
entées to certain engines in Boston, which they had so made; that 
the said Norton, for himself and Knibbs, replied that they did not be- 
lieve this statement, and that if the company did not corne to ternis 
with them within 30 days they would give them an opportunity to 
défend themselves at law; that the company rejoined that they had 
no objection, and awaited their Bummons; that no action was ever 
brought against the Amoskeag Company, and that company contin- 
ued to make engines containing the improvement until 1877, when 
they gave up the business of making steam fire-engines; that in this 
time they made 400 engines containing the improvement, and among 
them those now belonging to the plaintiff city ; that the city bought 
its engines in good faith and had no notice of any patent; that the 
patentées had notice of the acts of the Amoskeag Company. An in- 
junction is thereupon prayed for as upon an équitable estoppel. 

The answer admits many of the facts, dates, etc., of the bill, and 
the correspondence. It dénies that the improvement had been antic- 
ipated, and, on the contrary, avers that the patent has been sus- 
tained, after full investigation of this defenBe, in a suit against the 
cityof New York, decided in the southern district of New York in No- 
vember, 1881. Campbell v. Mayor, etc., of New York, 9 Fed. Eep. 500. 
That the said Knibbs & Norton brought an action in the northern 
district of New York late in 1864, or early in 1865, against Lysander 
Button, a manufacturer of steam fire-engines, for infringement of the 
patent, which was discontinued by reason of the absence of a material 
witness; that in 1874, they brought a suit in equity against said But- 
ton and his son, which is still pending. That in 1873 they pro- 
ceeded by pétition to the common council of the city of Troy, for 
damages or compensation for an infringement, which resulted in a 
settlement in writing, which is referred to as part of the answer. 
That in 1877 they brought a suit against the city of New York, which 
resulted in the decree in f avor of the patentées, as already stated; and 
they then proceeded against the présent plaintiff and otherB. They 
allège that the Amoskeag Company had knowledge of ail thèse actions 
and suits, and deny that they ever acquieaced in the infringements 
by that company. 
, George L. Roberts and J. L. S. Roberts, for complainants. 

Bainbridge Wadleigh and J. C. Caverly, for défendants. 

Lowell, J. Sitting hère in equity, I cannot, after the expiration 
f>f the patent, undertake to décide upon its validity, or to enjoin my- 
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self from trying the case at law pending in New Hampshire, unless 
some purely équitable défense is made out which would not be 
equally available in that action. The plaintifïs hère do not rely 
wholly upon an équitable défense to that action. They Bay and in» 
sist that the invention was anticipated. If this point is relied on I 
cannot enjoin the action, because if the défendants hère should pre- 
vail, after a f ull hearing, in which they succeed in repelling the 
équitable estoppel, they must still prosecute the action atJaw against 
the défense of want of novelty in the invention. A preliminary in- 
junction is. never granted under such circumstances, though some- 
times the bill will be retained until the action is tried at law. Kerr, 
Inj. 17, 19; Barnardv. Wallis, Craig & P. 85; Perrine v. Striker, 7 
Paige, 598; Derbyshvre, etc., Ry. Go. v. Serrell, 2 De (rex & S. 353; 
Waterlow v. Bacon, L. E. 2 Eq. 514; 

But what iscalled équitable estoppel, — that is, estoppel by conduct, 
— -is, in this oountry at least, as valid a défense at law as in equity. 
Bigelow, Estop. (3d Ed.) 476, citing Copper Mining Co. v. Ormsby, 47 
Vt. 709. And the leading cases on this subject, suqh as Pasley v. 
Freempn, 3 ïerrn E. 51, and Pickard v. Sears, 6-Adol. & E. 469, are 
actions at law. , ,Mr, Justice Swayne announced it as the doctrine of 
the suprême court, in Dickerson v. Colgrove, 100 U. S, 578, 584, that 
this is a légal défense ; and so is the law of New Hampshire, where 
theBe actions are pending. Horn v. Gole, 51 N. H. 287, 300. 

For thèse reasons I must refuse the motion for an injunction. 
But as the same estoppel may be pleaded before me in the action at 
law, and as the point has been argued, I feel bound to say that I do 
not find the estoppel to be made out. 

The parties appear to stand very much like ordinary suitors in a 
patent cause. The patent may not hâve been litigated with great 
diligence, but I see no good reason why the Amoskeag Company 
should hâve more benefit by the delay than any one else. That Com- 
pany notified the patentées, in answer to a demand for a settlement, 
that they should contest the validity of the patent ; and it may be 
reasonably inferred that the patentées knew or should hâve known that 
the company intended to go on with the manufacture as they might 
find occasion ; but I do not think it is a reasonable inference that the 
company supposed or had any right to Buppose that the patentées 
had licensed them to go on, merely because they did not prosecute 
them after the 30 days' grâce had expired. On the contrary, I 
infer, and I thmk a jury would infer from the évidence as it now 
stands, that each party was confident of his own opinion, and that 
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the Amoskeag Company knew that they migbt be sued at any time, 
but believed that they could not be sued witb effect. Under sucL 
circumstances a court of equity might well décline to give any ex- 
traordinary assistance to patentées who liadremained quiet for years; 
but in the cases of that sort, in which équitable relief has been re- 
fused, the courts hâve said that the plaintiff must be left to such 
damages as he might obtain at law. This is lâches, and not estoppel ; 
and for lâches the remedy at law is found in the statute of limita- 
tions, and if that statute is inadéquate there is no other remedy. 

The same remark, I apprehend, is true of the damages. The hard- 
ship which thèse plaintiffs apprehend appears to arise from the very 
large damages which are claimed by the patentées. The record be- 
fore me does not show the grounds of this claim. Supposing it to be, 
as intimated at the argument, that the regular license fee would be 
an annual payment, the équitable complaint is that the city was per- 
mittted to use the improvement for bo many years without notice. 
This would apply, in a greater or less degree, to ail cases of lâches ; 
and if the court and jury are incompétent to deal with it, I know of 
no power in a court of equity to set a limit to the damages which a 
court of law shall award under such circumstances. 

Inj unction ref used. 



The Chaules A. Spaeks.* 

The Agnes E. Bacon. (Two Casos.)* 

{District Court, E. D. Pennsylmnia. May 14, 1883.) 

1. Co.uruLSoitY Pilotage— Consth-uttosal Law— Atjthohity of State. 

Where, by a statute of one state, vessels bound to a port of that state were 
free from the obligation of compulsory pilotage when not spoken outside of a 
certain line, such a statute has no application to pilot services tendered by a 
pilot licensed under the laws of another state situated on the same river. 

2. Same — Delà w are Statute, Imposing Obligation to Compdlsory Pilotage 

Ufon Vessels Bound to the Poet of Philadelphia, Comsthued. 

A pilot, licensed by the state of Delaware, may, by a libel m rem, recover 
the fées provided by a Delaware statute for pilot services tendered to a vessel 
on a voyage from a foreign port up the Delaware bay and river to the port of 
Philadelphia, after the vessel had crossed a straight line drawn from Cape May 
light to Cape Henlopen light, although such services were refused, and not- 
withstanding a statute of Pennsylvania exempted ail such vessels from the 
duty of taking a pilot, and in casé such service was accepted and performed, 

♦Reported by Albert B. Guilbert, £sq., of tlie Philîtdelpliia bar. 
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prescribed a lower rate of compensation than that provided by the Delaware 
statute. 

The Clymene, 9 Fed. Réf. 165, and 12 Fed. Bbp. 346; and The Akena, 14 
Fbd. liEP. 174, followed. 

Hearing on Libels and Answers. 

Thèse were two libels by John P. Virden, a pilot licensed under 
an act of the state of Delaware, approved April 5, 1881, claiming the 
fées prescribed by that act for his services as a pilot tendered to and 
declined by the schooner Agnes E. Bacon and the brig Charles A. 
Sparks, on their way from a foreign port to the port of Philadelphia, 
Pennsylvania. 

The answers set forth that when the libelant tendered his services 
the vessels had crossed a straight line drawn from Cape May light 
to Cape Henlopen light, and were by the laws of Pennsylvania, to one 
of whose ports they were bound, exempt from the obligation of tak- 
ing a pilot, as provided by the act of the eighth of June, 1881, which 
is as follows: "A déduction of 10 per centum from the rates men- 
tioned in section 1 shall be made when the vessel is first spoken by 
the pilot inside of a straight line drawn from Cape May light to 
Cape Henlopen light ; but the vessel shall in every such case be ex- 
empt from the duty of taking a pilot on her voyage inward to the port 
of Philadelphia, and the vessel, as well as her master, owner, agent, 
or consignée, shall be exempt from the duty of paying pilotage or 
half pilotage, or any penalty whatsoever, in case of her negleot or re- 
fusai so to do;" and denied the right of libelant to recover any part 
of the fées claimed; but that, if entitled at ail, no more than the rate 
allowed by the Pennsylvania act for the performance of such services 
could be recovered. 

Curtis Tilton and Henry Flanders, for libelant. 

H. G. Ward and M. P. Henry, for respondents. 

Butlèb, J. I do not find anything in this case that does not seem 
to be fully covered by the décisions in The Alzena and Tke Clymeae,' 
and the claim must, therefore, be allowed. 



The attorney gênerai of the state of Pennsylvania afterwards flled In the 
suprême court of the United States a copy of the record In the above case of 
The Charles A. Sparks, with a suggestion that the admiralty court of this 
district hath no jurisdiction to impose on vessels bound to the port of Phila- 
delphia a lien or privilège, by virtue of the laws of the state of Delaware; 
and prayed for a writ of prohibition to be diiected to the judge of said dis- 
v.l6,no.4— 31 
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trict to prohibit him from further proceeding in tlie said cause; and from 
proceeding to make or enforce any decree by exécution or otherwise in said 
cause. Whereupon, on June 13, 1888, a rule to show cause was entered by 
Bradley, J. — [Rep. 



In re Wright, Petitioner. 

(District Court, 8. D. New York. May 26, 1883.) 

1^ Vïssel — Proceeds of SAiiE — Lien, when Lost. . 

Where a vessel is sold and the proceeds paid into the registry, the shares 

of the différent owners of the surplus are equitably liable pro rata for the pay- 

ment of any additional liens upon ît. 

2. SÂmb— Equitable Reeeàsb; 

j ; Where a persçm, haying such liens, purposely delays flling hls claim against 

... the remnants until the shares qf some of the owners hâve been drawn out, and 

then Aies it in order to charge tlie wholé upon the rémaining shares, held, that 

such withhoiding is équivalent to arelëasse of the shares withdrawn and a dis- 

■ ■■ -, charge of the ]ienj#v> tanto; the cemaining •shares. are only. chargeable with 

their due proportion of the claim filed. . 
S. Bame — Cos-ps— How Chabgbd. 

The costs of the prevailing party are ordinarily treated as a légal incident of 

the dëbt.attd; like the debt, paid out of the f und, thOugh subséquent Henors 

jî may ba prejudiced thereby; but where . the action is unreasonably defended, 

. . costs in admiralty , as in equity, may, in the discrétion of the court, be imposed 

personally oh the litigating parties. 

4.' Same— Part OwkbrsV 

Part owners of vessels havë a right to litigate a doubtf ul claim against the 
vessel. When the défense isrensonable, ioma/ide. and in part successful, the 
libelant's costs should be imposed, uot upon those defending personally, but 
upon the proceeds of the vessel. 

In Admiralty. 

Beebe, Wilcox é Hdbbs, for petitioner. 

Gibson, Whiting é Parkin, for respondënte. 

Brown, J. Upon the sale nnder the decree, in the case oï The J. 
C. Williams, 15 Fed. Bep. 558, there was a surplus of $8,946.43 in 
the registry after paying the amounts decreed to the libelant. Wright, 
as receiver of Brett, Son & Co., held a mortgage upon five-eighths of 
the vessel sold, and had previously presented and provedhis claim 
to that proportion of the surplus, which was less than the mortgage 
debt, and the owners of the rémaining three-eighths of the vessel had 
proved their claims. The proceeds of the sale of the vessel were 
paid into the registry of the court on the fourteenth day of February, 
1883, and the amount due the libelant was drawn out on that day. 
Wright, as receiver, immediately thereafter obtained an order for the 
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payment of five-eighths of the residue, to-wit, $5,547190, to be appliëd 
upon the mortgage, and drew oui this money from the registry on the 
same fourteenth of February. Afterwards and on the same day, but 
before the owners of the other thrèè*eighhts had obtained any order 
for the payment of their shares to them, Wright individually filed in 
the office of the clerk a further claim against the vessel upon several 
liens amounting to $551.39, and demanded that that amouut should 
be paid outof the three-eighths then remaining in the registry for the 
benefit of the other owners. 

Upon a référence to take proof of the facts,it appeared that the 
claims of Wright individually un der this pétition represent several 
différent maritime liens upon the vessel having priority over the mort- 
gage, and that they had ail been assigned to Wright on the fifth of 
February, and that he is represented by the sameproctor in bbfch pro- 
ceedings, as well as in his original libel. 

If the whole amount of thèse liens is ordered to be paid dût of the 
balance remaining in the registry, the effect will be to charge the 
three-eighths of the vessel with the whole amount, whereas five- 
eighths of it should hâve been chargéd against the other owners and 
against Wright, receiver, as holder of the mortgage upon their shares. 
The circumstances leave no doubt, moreover, that the présentaient 
of the claim on the liens in question was purposely withheld until 
the five-eighths of the proceeds had been withdrawn from the reg- 
istry, in order to charge the remaining three-eighths with payment 
of the whole claim. 

I must confess to some surprise that it could be supposed the 
court would sanction this proceeding. Maritime liens are founded 
upon équitable considérations growing out of the convenienoe and 
necessities of commerce. In recognizing and enforcing them a court 
of admiralty is governed by the principles of equity. In the language 
of Judge Betts in the case of The Utility, Blatchf . & H. 222, such liens 
are a "privilège, the advantages of which may be relinquished or lost 
by the parties; and the facts presented by the particular case are 
scrutinized with a view to ascertain whether they afford évidence of 
either the extinction or the waiver of the privilège." In the case of 
The Lillie Mills, 1 Spr. 307, Spkagde J., says : "When the rights of 
third persons hâve intervened, the lien will be regarded as lost if the 
person in whose favor it existed has had a reasonable oppOrtunity to 
enforce it, and has not done so." Accordingly, on a sale of a vessel 
to a third person, even without the knowledge of the lienholder, the 
privilège of the latter will be deenied lost, even by a short period of 
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delay in enforcing his lien, where he has had opportunity to do so. 
The Bristol, 11 Fed. Eep. 156, 162, and cases cited. Much more, 
therefore, should the lien be held lost where the claim is purposely 
withheld until after the vesBel, or the proceeds representing it, hâve 
been disposed of. Such intentional withholding of the claim is équiv- 
alent to an express release of that which is thus suffered to be dis- 
posed of. 

In the présent case the vessel soldwas a foreign vessel; the owner 
of the five-eighths, aB is to be inferred from the whole case, is neither 
accessible nor responsible. The proceeds of ail the shares were, there- 
fore, bound to contribute ratably tothe payment of the liens now pre- 
sented, before the payment of the mortgage on the five-eighths. 
Wright took an assignment of thèse several liens to himself individu- 
ally, and knew that five-eighths of thèse claims were equitably charge- 
able against the shares on which, as receiver, he held a mortgage. 
Good faith to the owners of the three-eighths required that the claim 
for the liens, which took precedence of the mortgage, should be pre- 
sented against the proceeds representing the whole vessel. To permit 
a claim upon thèse liens to be withheld until the five-eighths had 
been withdrawn, and then to enforce the whole claim against the 
three-eighths remaining, would be to sustain an inéquitable use of a 
maritime lien, deliberately made to the préjudice of the equal rights 
of the other owners. Manifest equity requires that only the same pro- 
portion of thèse liens should be paid by the three-eighths, which would 
hâve been charged against them had the claim been presented at the 
time when Wright knew it might and ought to hâve been presented. 

If it be said that the share of each owner in the vessel was liable for 
the whole amount, it is certainly true that, as between the several 
part owners of the vessel themselves, the shares of each were liable, 
primarily, for their due proportion only ; and that any f urther liabil- 
ity of either share beyond that was only like that of a surety as be- 
tween themselves, and only secondarily liable for the proportion of 
the others. Wright's drawing the five-eighths upon his mortgage 
before presenting his lien was, as I hâve Baid, équivalent to an ex- 
press release of those five-eighths, and as such was in equity a re- 
lease of the fund primarily liable to pay five-eighths of the liens. In 
such cases the well-established rule in equity is that a release of the 
fund primarily liable is pro tanto a discharge of the fund which is 
only secondarily liable for the same claim. Ingalls v. Morgan, 10 N. 
Y. 178; Neimcewicz v. Gahn, 3 Paige, 614; Bames v. Mott, 64 N. Y. 
397, 400. 
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The owners of three-eighths of the fund in the registry are entitled 
to the benefit of this principle of equity, and are therefore exoneratéd 
to the extent of five-eighths of this claim, which was chargeable 
against the five-eighths of the proceeds withdrawn. 

The petitioner, therefore, will be entitled to three-eighths of his claim 
out of the proceeds now remaining in the registry, namely, $206.73, 
with three-eights of his costs, and the commissioner's report is af- 
iirmed. 

An additional motion is made by the owners of the three-eighths 
that Wright, as receiver, return to the registry of the court the amount 
withdrawn by him, as ordered in the case of The Phebe, 1 Ware, 362, 
in order that it may contribute to pay the lien. In the view above 
taken, it is unnecessary to make such an order in this case. That 
question would only properly arise as between Wright, receiver, and 
Wright individually, and the latter would seem, by his own voluntary 
action, to be precluded from making any such motion. 

A further application is made to the court to direct the costs in the 
original decree to be paid by the cl aimants personally, and not 
charged against the proceeds of the vessel, inasmuch as that would 
diminish by so much the amount applicable to the mortgage lien, 
the owners of three-eighths of the vessel having alone appeared as 
claimants and litigated the libelants' demand. 

Where an action has been unreasonably, unjustifiably, or improp- 
erly defended, so that unnecessary expenses hâve been incurred, 
I hâve no doubt a court of admiralty may, in its discrétion, as a 
court of equity may do in analogous cases, order the costs, or any 
part of them, as may be proper, to be paid personally by the litigat- 
ing parties; but otherwise I think the costs of the prevailing party 
should be paid from the fund. Bank of Plattsburg v. Platt, 1 Paige, 
.464; Boyd v. Dodge, 10 Paige 42; Millandon v. Brugiere, 11 Paige, 
163 ; The Temiscouata, 2 Spink, 208. 

The owners of a portion of the vessel are jnstified in a reasonable 
défense against claims upon her. In the présent case the libelants 
recovered less than the amount demanded, and the right of the libel- 
ants to recover at ail was certainly a fair subject of controversy. 
The défense was reasonable, bonafide, and in part successful; it was 
for the benefit of the whole vessel and ail the owners; and the costs 
attending the défense ought, therefore, to be imposed, not against the 
part owners who defended, but against the vessel, in whose interest 
the défense was made. The costs necessarily attending the enforce- 
ment of a légal demand are ordinarily regarded as incidental to the 
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demand itselï, so as legally to become a part of it, even as against 
subséquent incumbrancers. The principle is of very fréquent appli- 
cation in cases of foreclosure of mortgages, in which the expense of 
any bona fide and justifiable litigation in foreclosure increases the 
mortgage demand and is paid out of the proceeds of sale, although 
it may préjudice subséquent mortgagees or lienors. Persons taking 
or holding junior liens take them subject to this contingency. Ken- 
ebelv. Scrafton, 13 Ves. 370; Titus v. Velie, 6 Johns. Ch. 435; Mackie 
y. Cairns, 5 Cow. 547, 565; Jones v. Phelps, 2 Barb. Ch. 440; Bockes 
v. Hatliom, 17 Hun, 87, 89; Farmers' Loan, etc., y. Millard, 9 Paige, 
620. 

The practice in admiralty is similar^ and, though the reported cases 
may be few, the records of the court show that the ordinary practice 
is to pay the costs out of the proceeds of sale. The William F. Saf- 
ford, 1 Lush. 69; The Wexford, 1 Fed. Eep. 674, 684; The Orient, 
12 Fed. Eep. 158. 

In this case I do not find any sufficient reason to départ from the 
ordinary rule, and the libelants' costs must aierefore be paid out of 
the proceeds of the vessel. 



The Cyclone. (Two Cases.) 
(District Uourt, S. D. New Ywk. May 4, 1883.) 

1. Salvage Service— Bark Loaded with Naphtha— Fiiîe. 

Where the bark C, being loaded with naphtha in her hold, took fire at 
night while lying at the oil docks and was towed out into the stream and the 
fire extinguished by two tugs, at some personal hazard of the crews, held, 
the service was one of salvage, and that the vessel should pay 15 per cent, and 
the naphtha 25 per cent, of its value, in considération of the extra hazard in the 
salvage service occasioned by the naphtha. 

2. Samb— Tus Assisting. 

The sum of $35 was also awarded to another tug for a short service in assist- 
ing to extricate her. 

3. Same— Personal Injury to Salvor— Compensation. 

One of numerous salvors who suffers a spécial loss through a hazard to which 
ail are exposed, may be corapensated for this spécial loss, as for personal in- 
juries in falling down an open hatch while carrying the hose on board the 
vessel. 

In Admiralty. 

B. D. Benedict, for the J. H. Starin. 

Beebe, Wilcox & Hobbs, for the Purcell. 

Scudder é Carter and Geo. A. Black, for claimant. 
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Bbown, J. The libeîs in the above two cases wefé filed by the 
owners of the steam-tugs Levy and Purcell to recover compensation 
forsalvage services rendered to thebark Cyclone and her cargo, con- 

sisting of barrels of naphtha, in rescuing them from a fire which 

occurred at Pratt's oil docks, near Bushwiok creek, Brooklyn, on Sun- 
day evening, August 8, 1880. The fire broke out abôut 9 v. m. on 
board the bark Nictau, which was inoored in the slip on the north 
side of the wharf. The Cyclone was moored at the end of the wharf, 
her stem heading down the stream, and her stem extending north- 
ward beyond the pier. The spanker boom of the Nictau projected 
over the port quarter of the Cyclone, betwèen her main and mizzen 
rigging, and the latter soon caught fire near- the stem. The captain 
called for assistance to some smàll steamers that were passing at a 
distance, but, not being able to obtain help, jumped as hore, cast off 
her lines so that the Cyclone might swing off and away from the 
blazing boat near her, and ran towards the pier above for assistance. 
The tide was flood, and as the boat swung off the crew left her. The 
tide set her stem somewhat intô the slip, and at the same time car- 
ried her bows around until tbèy struck and became éntangled in the 
piles near the end of the Manhattan railroad pier "next above. At 
tbis time the Bteam-tug Levy had backed up to the bows of the 
Cyclone, and some of her own men, with othersfrom the pier who 
had jumped aboard, fastened her hawser to the Levy, with which the 
latter attempted to pull the Cyclone away from the pier and out into 
the stream for the purpose of extinguishing the fire. The hawser 
breaking, another from the Levy was attaehed, with which she was 
in a few moments hauled out some distance into the stream. While 
endeavoring to effect this removal the Levy had her bows across 
the tide, and was held in position by another tug, the Joe, which 
pushed against her bows to prevent her swinging upwards with the 
tide. After getting out into the stream a short distance the anchor 
of the Cyclone was let go; but not having sûffieient chain she was 
not held fast, and drifted slowly ûpward. Meantime the Levy, hav- 
ing a powerful engine, with hose designed to extinguish fires, was 
playing upon her. When in the stream the Levy remained along- 
side the Cyclone; her hose was taken on board the latter, and the 
Levy's crew, with those who had corne aboard from th6 wharf, used 
their best endeavors in extinguishing the fire. Shortly after they had 
got out into the stream, tne steam-tug Purcell, which also had power- 
ful appliances for extinguishing fire, came along-side, and joined her 
efforts with those of the Levy. For some period, more or less, after 
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the Purcell arrived, the nozzle of the Levy's hose was split; but it 
was temporarily repaired, and she continued playing upon the fire as 
before. The fire was finally extinguished at about 1 o'clockat night. 
The cabin had been burned out, the bulk-head charred, and some holes 
had to be eut irtto the deck for the purpose of getting at the fire. The 
value of the vessel as saved was appraised at $6,500, and that of the 
naphtha, which was in barrels in the lower hold, at $7,553. The lat- 
ter was uninjured. It was about a quarter past 9 o'cloek when the 
Levy tobk hold. An extinguisher, belonging to the fire department, 
arrived at the scène of the fire a little after 10. The Nictau was en- 
tirely consumed. Some other vessels alBO caught fire. A number of 
fire engines came upon the adjacent wharves, but under circum- 
stances in which they would hâve been unable to render any assist- 
ance to the Cyclone. 

That the services rendered by the Levy and the Purcell were in the 
nature of salvage is not contested. The questions submitted to the 
court upon the évidence relate only to the compensation to be 
awarded. Several récent cases of fire among shipping hâve been re- 
ferred to, having some analogy to the présent. The Jonathan Chase, 
2 Fed. Rep. 268; The Suliote, 5 Fed. Rep. 99; The B. G. Terry, 9 
Fed. Rep. 920; The Rialto, 15 Fed. Rep. 124. 

There are two circumstances in the présent case which are well- 
recognized grounds for enhancing salvage reward : First, the extrem- 
ity of the danger of the Cyclone, and the necessity of immédiate re- 
lief; and, second, the personal hazard which attended the service, 
owing to the inflammable and explosive character of the cargo in her 
hold, and its exposed condition, the hatches being ail open. At the 
time when the Levy first arrived, the fire was already well under way 
astern, and but for the timely assistance of the Levy and the Pur- 
cell, there is no reason to suppose she would hâve escaped entire loss. 
It was nearly an hour afterwards before the Havemeyer arrived, 
and no other valuable help is shown to hâve been at hand at that 
time. The danger of fire reaching the hold, or of such heat as 
might cause an explosion in the naphtha there, is also an important 
considération. There had already been one violent explosion from 
the fire either on the Nictau or one of the other vessels ; and the 
danger on board the Cyclone from this source was one which might 
well make persons reluctant to remain on board, or so near her as 
was necessary to extinguish the fire. Her hatches being open, there 
was the further danger of fire being carried into the hold from the 
faîling pièces of blazing material, some of which burned the bofctom 
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of the boats. The open hatches also exposed the men, in the hurry 
and confusion of the nighfc, to danger. One, John Graham, while 
holding the hose, fell through and went down into the hold, causing 
nim considérable injury, for which he was treated some weeks-after- 
wards at the hospital. Another went over the hatchway and was 
only saved by clinging to the coamings. 

In the case of The Suliote, supra, Mr. Justice Bbadlby says that 
"salvage is the reward granted for saving the property of the unfor- 
tunate, and should not exeeed what is neeessary to insure the most 
prompt, energetic, and daring effort of those who hâve it in their 
power to furnish aid and succor. Anything beyond that would be 
foreign to the prineiples and purposes of salvage; anything short of 
it would not secure its objecta. The courts should be libéral, but 
not extravagant; otherwise that which is intended as an eneourge- 
ment to rescue properly from destruction, may become a temptation 
to subject it to péril." In that case the value of the ship and cargo 
saved from the fireamounted to $247,000, for which, nearly $20,000. 
being 8 per cent, of the whole Bum, was allowed to the salvors. 

In The B. C. Terry, sapra, the surn of $1,600 was awarded upon 
property saved amounting to $9,700; and in the case of The Rialto 
the value of the cargo saved was $378,000, and the sum of $2,500, 
was awarded. In the last case the services were comparatively 
slight; in the former there were no éléments of danger or hazard, 
and other relief was at hand. In the présent case the services were 
not only much longer, but the exigency of the Cyclone and the dan- 
ger of those on board of her were much greater. 

In the case of The Tees, 1 Lush. 503, Dr. Lubhington awarded the 
salvors £1,000, upon a value of £12,350, or a little less than 8 per 
cent. ; and on the Pentucket, rescued from the same fire, he allowed 
£300 upon a value of £900, or 33J per cent. In those cases the 
spécial circumstances are not stated, except that "the surrounding 
warehouses were burning fiercely; that the fire had communiçated 
itself to the upper sails of the vessels;" and that "the salvage service 
was executed at some péril of life." On the whole, I think an award 
of 15 per cent, to be paid by the ship upon her value, as appraised, 
and of 25 per cent, to be paid by the owners of the cargo upon its ap- 
praised value, amounting in ail to $2,863.25, will be a proper and 
just award in this case. Thedangerous character of the cargo, ail 
of which was saved unharmed, and which largely increased thé dan- 
ger of the salvors, seems to me a siifficient reason why the cargo 
should pay a larger percentage for its rescue in Bafety. 
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There is not sufficient reason for distinguishing between tlie Levy 
and the Purcell in the services rendered. If the latter was more ac- 
tive, or more serviceable after she came up, the former was the first 
upon the scène, and the first to commence playing upon the fiâmes, 
when every moment was precious. The services of the Joe in hold- 
ing the Levy against the tide while preparing to pull the Cyclone 
away from the wharf, though brief and slight, are entitled to some 
récognition. She was occupied in this service probably not more 
than five or ten minutes, about one-tenth of the time occupied by the 
Niagara in somewhat similar but much more important services in 
the case of The Jonathan Chase, 2 Fbd. Eep. 268, for which Bene- 
dict, J., allowed the latter $350. I allow to the owners of the Joe 
and her crew, but without costs, as their pétition was filed during the 
progress of this trial, the sum of $35, — one-half to go to the owners, 
and of the other half $7.50 to her captain, and the rest to be divided 
equally among her crew. 

Of the residue of the above award, one-fourth should go to the 
owners of the Purcell, and one-fourth to the owners of the Levy. 
From the remainder there should be allowed, first, $100 to John 
Graham for his expenses and personal injuries arising from bis fall 
while on board tlie Cyclone engaged in handling the hose in extin- 
guishing the fire. The open hatches exposed ail toequal danger; and. 
this danger, incident to rendering assistance, is considered in the 
amounts charged upon the saved property. When ail the persons 
exposed to such a danger are before the court, I consider it but just 
that those who hâve suffered the evil results arising from that dan- 
ger should hâve some récognition and compensation for their spécial 
loss, on the same principle that a vessel would be allowed for haw- 
sers or Unes destroyed in rendering the salvage services. It is in 
accordance, moreover, with the principle on which salvage is awarded, 
that in distributing the award some récognition should be made of 
th'e spécial losses or injuries which those engaged in rendering the 
services may hâve suffered; for ail will be the more ready to face 
danger upon the assurance that any spécial injury which may hap- 
pen to fall upon any one will receive due récognition and compen- 
sation. In the case of The Marquis of Huntly, 3 Hagg. 246, where 
three persons had lost their lives in endeavoring to go for a govern- 
ment steamer by request of the ship's agent, on an errand not im- 
mediately connected with the salvage itself, and not contributing to 
it at ail, £100 were allowed by Sir John Nicholl to the families of 
the deceased. , 
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Of the residue of the award $250 Bhould be allowed to the captain 
of the Levy, and $250 to the captain of the Purcell; the remainder 
to be divided equallj among the remaining 16 men -who rendered as- 
sistance, including the orew of the two tugs, Graham, and the other 
persons whose names hâve been presented as petitioners on the trial, 
with costs to the libelants in each case. 



Long v. The Tampico. 

Same v. The Progresso. 

(District Court, 8. D. New York. May 22, 1883.) 

1. Salyage — Rrasonable Afpiîehension of Immédiate Danger. 

A reasonable appréhension of immédiate danger is a sufflcient basis for an 
award of salvage compensation for rescuing vessels from fire. 

2. Suit against United States— In Pebsonam. 

No suit can be maintained against the governnient in pertonam ; and the 
same immunity is extended by comity to foreign sovereigns with whom this 
country is at peace, and no attachaient or garnishee process can be susta ned 
at common law, wnereby the public property of a foreign government can be 
attached. 

3. Same— In Rem. 

No suit in rem in admiralty can besusfained, or seizure made by themarshal, 
tinder process against property of the government de'voted to public uses, and 
in possession of an offlcer of the government. 

4. Fobeign Govebnmbnts — Immunity fbom Suit. 

The same immunity from seizure is by comity extended to the property of 
a foreign government in the public service and in possession of its office». 

5. Bame— Attachments in Rem. 

Attacjiments in rem may, however, be enforced by seizure in admiralty 
against property of the government, if it be not at the time of the seizure in 
the public service, or in the possession of ariy offlcer of the government, but in 
the hands of a private bailee, for transportation merely. No greater exemp- 
tion can be claimed in behalf of the property of a foreign government. 

6 Same— Salvage — Bubden of Pboof. 

In claiming exemption from seizure upon a lien forsalvage services, the bur- 
den of proof is upon those claiming the exemption, and it should appear 
clearly that the property had become the property of the government, and in 
possession of some person proved to be its offlcer or représentative. 

7. Same— Immunity— By Whom Claimed. .,, . 

Immunity from seizure can only be claimed by the gpvernment itself, or by 
some proved or reeognized offlcer or agent interveuing in its behalf. Interven- 
tion by a private citizen merely describing himself as aeent. without proof. 
should not be deemed sufflcient 
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8. Cabe Stated. 

Where two steam-cutters, the P. and the T., designed for the puWic service 
of Mexico, were constructed in New York, under a contraet with one 0., de- 
scrihing liimself aa agent of the Mexican government, and after completion 
were delivered to O. at New York, by wliom they were turaed over to Capts. 
H. and D., to be taken by them to Vera Cruz, for the sutri of $300 each, 
and there delivered to the Mexican authorities ; and on the following day, after 
being plaeed in charge of Capts. H. and D., were rescued by the steam-tug 
J. from a lire which broke out near the wharf where they were lying, and the 
actual authority of O., or his relations to the Mexican government, or his con- 
traet with them, if any, did not appear, — held, that the two cutters were sub- 
ject to a lien for salvage, and that the libel against them should be sustained, 
as it did not appear clearly that the property in the vessels had passed to the 
Mexican government ; and because, if it had passed, they were not at the time 
of the libel in the public service of that government, nor in possession of any 
officer thereof. 

In Admiralty. 

Beebe, Wilcox é Hobbs and R. D. Benedict, for libelants. 

Ççndert Bros., for claimants. 

Brown, J. The libels in the above cases were filed by the owners 
of the steam-tug Joe, and ail others in interest, to recover compensa- 
tion for services alleged to be of a salvage character, in rescuing the 
Tampico and the Progresso from a are which broke out at Pratt's oil 
docks, on Sunday evening, August 8, 1880. 

Salvage compensation has been recently allowed by this court for 
services rendered to the Cyclone, (ante, 486,) in the same fire. Some 
of tbe f acts bearing upon the présent claim are there stated, and 
need not be hère recapitulated. 

The Tampico and the Progresso were two small steamers, about 65 
teet in length, which had just been built at Greenpoint, and were de 
signed for the Mexican government, to be used as revenue cutters. 
At the time the fire broke out on board the Nictau they lay moored 
plong-side of each other, on the side of the slip opposite the Nictau, 
from 100 to 125 feet distant from her, on the southerly side of the 
Manhattan railway pier, and from 100 to 150 feet inside of the outer 
end of that pier. The engineer and the fireman, with the aid of some 
other attendants, hauled the Tampico towards the outer end of the 
pier, and there hailed the steam-tug Joe, which had corne up to ren- 
der assistance. The tug made fast to the Tampico and hauled her 
a short distance away from danger of the fire, and immediately re- 
turned and towed the Progresso, which had also been moved out to- 
wards the end of the slip, to the same place, and afterwards towed 
them both to a place of safety. As the Progresso was towed out 
from the slip, the Cyclone, already on fire, s'wung across the slip, and 
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her bows, carried upward by the flood-tide, struck the piles near tiie 
end of the pier where the Tampico and Progresso had been, and 
there beoame entangled so as to obstrucfc further egress from the slip 
until she was towed away. A third cutter, the Campeaehy, lying 
further inside the slip, having her retreat thus eut off, was earried as 
far as possible towards the bulk-head, where she escaped injury. 

At the time when the Joe was called and rendered her assistance, 
there were évident grounds of alarm for the safety of the cutters. 
The sails of the Progresso had caught fire, but the fiâmes had been 
put out by the use of pails of water. The estent of the fire could not 
be foreseen; the situation was one of strong appréhension of immé- 
diate danger; and that is a sufficient basis for an award of salvage 
compensation. McConnoehie v. Kerr, 9 Fed. Eep. 50, 53, and cases 
there cited. There is some question whether in the strong flood-tide 
the few: hands then on board thèse vessels would hâve been able to 
haul either of them out beyond the end of the pier, on account of the 
strong pressure against the end of the pier as sôon as the vessels 
were brought out so as to catch the strong upward current. But I 
think the évidence shows that even if the men on board could hâve 
done this, before they would hâve, had time to accomplish it unaided, 
the Cyclone, which had been eut looseto escape from the Nictau, in 
drifting to the pier where she beeame entangled, would hâve crashed 
into one or both of the cutters, and inflicted more or less severe dam- 
age, and possibly hâve sunk them. 

The assistance rendered by the Joe was, therefore, most timely. It 
was the first help that arrived at the spot. The service was, how- 
ever, short,— hardly more than half an hour, altogether, — was not diffi- 
cult toperform, and was towage only; nor wasit attended with danger 
to life or limb. 

Objection is made, howevef, that thèse cdtters were àt this time 
the property of the Mexican government, and in its possession, and 
were, therefore, exempt from seizure under process of this court for 
the enforcement of the salvage claim. The answers deny that said 
vessels were within the admiralty and maritime jurisdiction of the 
court, and aver that "said steamers were foreign public vessels, owned 
and eommissioried by the.' republic of Mexico, a sovereign state at 
peace with the United States, and exempt from the' jurisdiction of 
the courts of this country."* The question thus presented bas been 
carefully argued upon both sides. 

The elaborate and exhaustive examination given to the subject of 
the exemption of the property of a sovereign power in thecases of 
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The Exchmge, 7 Cranch, 117; Briggs v. IAght-boatg, 11 Allen, (Mass.) 
157; and The Parlement Belge, (1880,) on appeal, (5 Prob. Div. 197,) 
renders superâuous any f urther examination of the gênerai principles 
involved. Thèse cases fully sustain the gênerai proposition that the 
property of a government,: while in its possession and employed in or 
devoted to the public use, is exempt from judicial procesa, on the 
ground that the exercise of such jurisdiction is inconsistent with the 
independence of the sovereign authority and the necessities of the 
public service. In the late case of The Fidelity, 16 Blatchf. 569, 
the steam-tug Fidelity, being the property of the municipality of this 
city, and devoted in its daily opérations to the public uses, was upon 
this ground held exempt from seizure on a claim of damage, and thé 
libel ira rem was dismissed. Waite, C. J., says: 

"A public vessel is part of the sovereignty to winch she belongs, and her 
liability is merged in that of the sovereign. Under such circumstances re- 
dress must be sought from the sovereign, and not from the instruments he 
vises in the exercise of his legitimate functions." 

He adds: 

" Property does not necessarily become a part of the sovereignty bècause it 
is owned by the sovereign. To makè it so, it must be devoted to the public 
use* and must be employed in carrying on the opérations of the government." 

In the case of Briggs v. Light-hoats, Gray, J., says: 

"After they had once corne into the possession of the United States for 
public uses, whether remaining at the builder's wharf or at the station of 
their final anchorage, or on their way from the one to the other, they were- 
subject to the exclusive control of the executive government of the United 
States, and could not be interfered with by state process. The immunity 
from such interférence anses, not because they are instruments of war, but 
because they are instruments of sovereignty, and does not dépend on the ex- 
tent or manner of their actual use at any particular moment, but on the pur- 
pose to which they are devoted." 

In the last case the light-boats had been constructed for the uses 
of the United States government, and attachaient proeeedings were 
taken against the vessels under a lien law of Massachusetts in favor 
of-workmeû; but prior to the commencement of the suit the vesselB 
had been d«livered over by the contractors to thé United States^ au 
thoritieB, -who had already fully paid for them and had partly manned 
and equipped them for their destined public uses. Gray, J., says: 

"If they [the petitionersj had filed their pétitions and attached the vessels 
before thèse came into the possession of the United States, they might well 
hâve contended that the courte of the commun \ve;tlth had accj[uired a jurisdic- 
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tion of the cases which could not be divested, until tlie object of the suits. 
was accomplished." 

In the case of The Davis, 10 Wall. 15, compensation was claimed for 
ealvage services rendered in saving certain cotton, the property of the 
United States, while on board the* sohooner Davis, upon which the 
cotton had been sent from Savannah, by an agent of the govemment 
there, and consigned to himself or his assigns in New York. TwOj 
questions were determined by the coart : First, that persohal property ■ 
of the United States might become subject to a lien for salvage serv- 
ices; second, that no such claim could be enforced by suit in rem, 
when it would be necessary to invade the actual possession of the 
United States authorities, or to take such property out of the posses- 
sion of the govemment by any writ or process of the court. It was 
held, however, that the cotton was not in that case in such a sensé in 
the possession of the United States as to exempt it from proceedingB* 
ira rem, having been delivered to the master of the vessel ! for trans- 
portation toNew York, and beiiig in his custody at the time the libel 
was filed. The court say: '•■ • 

" The possession ôf the mastér of the vessel was not the possession of the 
United States. He was in no sensé an offieèr of the govemment. * '•*■■-* 
His obligation was to dell ver possession in New York to the agent of the gov- 
emment. This he had- not done when the process was served on thecottoni 
* * * The United States, without any violation of law by the marshal, 
was reduced to the necessity of, becoming claimant and aetor in the court to 
assert their claim to. the cotton.*' 

On this ground the libel was upheld and salvage compensation 
enforced. 

In the case of The Fidelity, Waite, C. J., observes, in regard ta 
The Davis, that "the cotton does not appear to hâve been in any/ 
manner devoted to the public use, or connected with the opérations, 
of the govemment/' 

By international comity, and that tacit agreement which consfci') 
tûtes the law of nations, every govemment accords to eVery otheri 
friendly .power the same respect to its dignity and sovereignty,*'and 
the same conséquent immuhity from suit, both as respects the; pe»? 
son of the sovëréign as well as the national property devoted to. the; 
public service, which it enjoys itself within its own dominions. ,/A& 
a govemment cannot be impleaded in its own courts with out its con- 
sent, so no personal suit can be maintained against a f oreign so^etr , 
eign; nor, as incidental to such suit, can any attachment be levjed, 
in the c&arts of comuion law, or any garnishee process be maintained 
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against the property of a foreign government. De Hàber v. Queen of 
Portugal, 17 Q. B. 169; Twycross v. Dreyfus, 5 Ch. Div. 605; Leav- 
itt v. Dabney, 1 Eobt. 354. 

If, at the time the salvage service in this case were rendered, the* 
Tampico and the Frogresso had passed into the full and complète 
possession of the Mexican government, so as already to belong to the 
public service of that country, then thèse vessels must be held ex- 
empt from sêizure under process of this court if the objection has been 
duly taken and presented to the court. 

On the part of the libelant it is urged that any claim to exemption 
which the government of Mexico might hâve, is not presented in a 
manner which entitles it to the considération of the court ; that no 
officer of the United States has appeared to protest against thèse pro- 
ceedings in défense of the sovereignty of a friendly power, as in 
case of The Exchange and The Parlement Belge; and that neither the 
Mexican îninister, nor the Mexican consul, nor any other accredited 
or proved agent of the Mexican government, has appeared to assert 
any such immunity. 

Upon the seizure of the vessels by the marshal under process, a 
claim was interposed in the ordinary manner by Henry C. de Rivera, 
"intervening as agent for the interest of the republic of Mexico." In 
this claim he averred that "he was in possession of the said steamer 
at the time of the attachaient thereof, and that the republic of Mex- 
ico is the true and bônafide sole owner of the said steamer, and that 
no other person is the owner thereof, and that said Henry C. de Rivera 
is the true and lawful bailee thereof as agent ; wherefore, he prays 
to défend accordingly." The usual bonds were filed to release the 
vessels from custody, and they were thereupon discharged. Answers 
were subsequently put in by Henry C. de Rivera "as agent of the 
republic of Mexico, intervening for the interest of bis principal," and 
were signed by him as agent for that republic, in which there are 
pleas to the merits, as well as to the jurisdiction of the court, in the 
language first above quoted. 

Although objection to the jurisdiction alone might doubtless hâve 
been raised upon the information of the attorney gênerai of the United 
States, or the direct intervention of the accredited political représent- 
ative of the Mexican Government, I see no reason to disregard the 
mode of intervention adopted in this case, viz., by some other agent 
of the government, provided he was duly authorized thereto. The 
exécution of the bonds to obtain the discharge of the vessels was no 
waiver. In this respect, as well as in proceeding by plea to the juris- 
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diction, the case is like that of The Fidelity, 9 Ben. 333; 16BIatchf. 
569. 

But in the case of a private person like Mr. de Bivera, intervening 
in behalf of a foreign government, proper proof of his authority, as a 
fact material to the défense, ought to appear. It could not be per 
mitted that vessels should be exempted from ordinary judicial process. 
and the libel dismissed upon the mère intervention of a private citi 
zen, simply describing himself as the agent of a foreign country, 
without any proper proof of that fact, or of his authority to intervene 
In a meritorious case, a foreign government may choose to waive its 
privilège, or may consent that the court proceed, as in the case of 
The Prim Frederik, 2 Dod. 481, 484. No direct évidence was givea 
of any authority in Mr. de Rivera to represent the Mexican govern- 
ment. Mr. Navarro, however, the oonsul gênerai of Mexico afc this 
port, was palled as a witness on behalf of the claimants, but without 
throwing any light on this point. 

Without considering this point further, however, I proceed to the 
important inquiries whether, at the time the services were rendered, 
thèse vessels were in the possession of the Mexiean government, or 
belonged to or formed a part of the public service of that country. 

The vessels in question were built in this city, by the New York 
Safety Steam-power Company, under a contract, dated December 17, 
1879, between that company of the first part, and "Antonio Obregon, 
acting as agent in commission for the suprême government of Mexico, 
the terms of payment being guarantied by Messrs. J. de Eivera & Co., 
of New York city, merchants, as parties of the second part." The 
party of the first part agreed to build the two vessels within 12 weeks, 
and to deliver them under steani at this port, after a trial trip of suffi- 
cient duration and extent to thoroughly test and prove the machinery 
and the vessels, and demonstrate their efficiency. The parties of the 
second part agreed to pay $16,000; $2,000 after the boats were be- 
gun, $6,000 after they had been launched, and the balance of $8,000 
when delivered under steam. The contract is signed by Obregon in- 
dividually, and by J. de Eivera & Co, Mr. Kino, one of the firm of 
Eivera & Co., testified that they became parties to this contract as 
guarantors, in considération of a commission of 2£ per cent., which 
was to be paid to them by Obregon, and which he subsequently 
paid them. The testimony shows that the vessels were delivered 
to Obregon by the builders, and accepted by him on the seventh 
of August, 1880, the day previous to the fire, after trial trips which 
v.l6,no.4— 32 
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liad proved satisfactory; and ail the money was paid. Mr. Nav- 
arro testified: "I never received directions from my government in 
the form of direct communication ; but I received orders, I think, from 
the minister of finance, directing me to give money for the construc- 
tion of thèse vessels; and I think the whole of the money was given 
by me;" that he paid the money by checks, which were delivered to 
Obregon, but which by his direction were drawn to the order of Eivera 
& Co.; and that he, the consul, was not connected with the matter, 
except in the way above stated. 

On the sixteenth of July, 1880, Obregon, "as agent of the Mex- 
ican government," entered into a written agreement with Capt. J. 
W. Hudson, whereby Obregon agreed to deliver as soon as ready, 
and the captain agreed to take command of the Mexican steam-cut- 
ter Progresso, and take her with ail possible dispatch to the port of 
Vera Cruz, and there deliver her to the colleetor of the port; and 
Obregon agreed to pay Hudson for his services $300 — half when the 
steamer sailed, and the balance "on her proper and correct delivëry 
at Vera Cruz, to be paid by the colleetor at the port of Vera Cruz." 
By another contract of the saine date, a similar agreement was made 
between Obregon and Capt. James Durfee in regard to the Tampico. 

On July 31st, Mr. Navarro, as consul gênerai of Mexico, issued a 
provisional regiater for each vessel, which, after reciting that the 
steamer had been built in New York "for account and by order of 
the suprême Mexican government, to serve as coast guard in the waters 
of the gulf of Mexico, " declared that the steamer was authorized to 
carry the Mexican flag ; that a passport was given to her captain 
from New York to Vera Cruz, but to be of no efîect after the vessel 
should haye arrived at the port, and requesting ail civil and military 
officers to regard the steamer as Mexican. 

Capt. Hudson testifies that his contract with Obregon, although 
bearing date the sixteenth of July, was not in fact executed until 
about the sixth or seventh of August, and that he then went aboard 
of the Progresso and took command of her at the time of the trial 
trips ; that he was aboard during part of Sûnday,. the 8th, but was ab- 
sent from it at the time the fire broie out in the evening., The sea- 
men were procured hère by Capt. Hudson, ajad shipped under Amer- 
ican shipping articles in the.usual form on the seventh of August for 
-a voyage from New York to the gulf of Mexico, and ail except the 
master and first engineer were to hâve their passage back to New 
York paid. Some of them were aboard at the time of the tire. The 
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nr&t engmeer was hired by Mr. Rivera and was aboard at the timé of 
the fire. 

The présent libels were flled on August 9th, and both vessels, be- 
ïng released on bond, sailect on thé tenth of August from New York 
for Vera Cruz in company, pursuant to the agreement. The Pro- 
gresso, baving met with an accident in the gulf of Mexico, arrived 
at Vera Cruz on August 31st, somewhat damaged, a few days after 
the arrivai of the Tampico. Both vessels were there tendered to the 
collector of the port, pursuant to the agreement with Obregon. The 
Tampico was accepted; but the collector and the other Mexican au- 
thorities there, refused to receive the Progresso on account of the in- 
juries she had sustained. The vessels had been insured in New York 
by Mr. Rivera for the benefit of whom it might coneern, and Mr. Ri- 
vera, in the settlement of the loss, acted in behalf of the insurance 
company, and, as he testified, not as the agent of the Mexican gov- 
ernment. 

Upon thèse faets it seems clear that the vessels at the time of the 
salvage services, on August 8th, were neither employed in, nor as 
yet formed any part of, the public service of the Mexican govern- 
ment. They were designed for that service, but were not yet em- 
ployed in it; they had been put in charge of Capt. Hudson and 
Capt. Durfee, to be navigated to Vera Cruz for delivery to the pub- 
lic authorities there. Neithér : while lying in New York awaiting the 
voyage thither, nor until acceptanee by the Mexican authorities at 
Vera Cruz or elsewhere, could such public service commence. Their 
situation before that was merely preparatory to being accepted for 
the public service. Nor am I satisfied, upon the évidence in this 
case, that the possession of Mr. Obregon, from the time when the 
vessels were delivered to him by his contractors after the trial trip 
on the sixth or seventh of August, can be deemed to be the posses- 
sion of the Mexican government, or that he was any such officer of 
that government as rendered his possession the 'possession of that 
government. His relations to the Mexican government are not at 
ail made known. 

The refusai of the Mexican authorities, however, to accept the 
Progresso on arrivai at Vera Cruz, on account of damages on her 
way out, is a strong indication that there were some stipulations or 
conditions in regard to the acceptanee of the vessels in the arrange- 
ment between the government and Obregon, whatever arrangement 
that was. Mr. Navarro testiûes : 
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"Question. Do you know about what time thèse cutters were accepted by 
the Mexican government? Answer. As soon as they arrived; except, of 
course, the one that had the accident. . Q. Do you know when the one that 
had the accident was accepted? A, It could not be accepted unless it was in 
good condition." 

Mr. Obregon was not examined as a witness, though hère a part 
of the time during the pendency of thèse actions. No contract or 
agreernent between him and the Mexican government has been of- 
f ered in évidence ; nor is there any testimony in the case showing his 
appointment as an officer of any sort, or even his employment in be- 
half of the Mexican government, or any anthority to represent them 
in any way; and, consequently, none of the conditions or stipula- 
tions appear winch affected the acceptance of thèse vessels, what- 
ever they were. The only évidence on the subject is indirect and in- 
ferential, and consista merely of récitals describing him as agent, in 
the documents above referred to. 

In claiming exemption from the ordinary proeess of the court, the 
burden of proof is clearly upon theclaimant to prove, by compétent 
évidence, ail the facts necessary to sustain this défense. If Mr. Ob- 
regon was in fact an officer or authorized représentative of the Mex- 
ican government, or if the terms of any contract between him and 
that government were such as made the vessels the property of the 
Mexican government before delivery and acceptance at Vera Cruz, I 
cannot doubt that thèse facts would hâve been made to appear. In 
the absence of proof of either of those facts, every intendment is to 
the contrary. The mère récital in Obregon's contract with the steam- 
power company, the builders of the vessel, that he was the agent of 
the Mexican government, is not sufficient proof that when the vessels 
were delivered to Obregon on the seventh of August his possession is 
to be deemed the possession of the sovereignty of the republic. If 
thé vessels had been built under the direct authority or contract of 
the Mexican government, and not tbrough Mr. Obregon as a sepafate 
agèncy, from whom the Mexican government was to receiveand àe- 
cept them under spécifie conditions, it is scarcely crédible that a 
commission~of 2J- per cent, would hâve been paid to Rivera & Co. to 
guaranty payment to the builders hère, when Mr. Navarro, the con- 
sul, paid ovér the whole money, or that any question about accept- 
ance would hâve arisen at Vera Cruz. The évidence, such as it is, 
warrants the inferenee that Obregon haduHdeTtaken, upon some con- 
tract with the Mexican government) to build thèse vessels and deliver 



LONG V. THE TAMPICO. 501 

them to the public authorities at Vera Cruz; that he was without 
sufficient money or crédit hère, and therefore obtained Eivera & Co., 
merchants of this city, to join in his contract hère as gaarantors, for 
which he paid them a commission ; and his description of himself as 
agent of the Mexican government was probably designed only to help 
give him crédit and standing. 

I think, therefore, the libel should be sustained on the ground that 
the vessels at the time of the salvage service neither formed part of 
the public service of Mexico, nor were as yet the property or in the 
possession of that government. 

But if, on f uller évidence of the facts, it should appear that Mr. Obre- 
gon was an officer of the Mexican government, and that the vessels be : 
came the property of the government and in its légal possession upon 
their delivery to Mr. Obregon on August 6th or 7th, still the décision 
in the case of The Davis, which is binding on this court, would be appli- 
cable. For the contracts made with Capt. Hudson and Capt. Durfee 
show that the possession of the vessels was delivered by Obregon to 
those captains respectively, as bailees, by whom they were to be de- 
livered to the Mexican republic at Vera Cruz. In this respect, there- 
fore, the case would seem to be identical with that of The Davis, 10 
Wall. 15, where the cotton, though the undpubted property of the 
government, was delivered to bailees for th.» purpose of transporta- 
tion and delivery to the government agents in New York. The sal- 
vage service having been rendered af ter 'delivery to the bailee and 
while in his possession, the suprême court held that the property 
was liable to contribute, and that the action in rem would lie. 

In the U. S. v. Wildcr, 3 Sumn. 308, Stobt, J., held that govern- 
ment property in possession of the master and owners of a ship on 
which it had bsen laden for transportation, could hold it for pay- 
ment of its share of gênerai average contribution. 

In this case, as in that of The Davis, the salvage service was ren- 
dered after the delivery of the property to Capts. Hudson and Dur- 
fee for transportation and delivery to the government officers àt Vera 
Cruz; the attachaient of the vessels in thèse suits was made while 
the vessels were in their charge; they were not officers of the Mexi- 
can government; and the arrest of the vessels in thèse actions was 
made without invading the possession of that government^ The 
libels must, therefore, be sustained. 

Upon the facts in regard to the salvage services which are above 
stated I think 7per cent, upon the valuation, being the sam of $630, 
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will be a suitable award in eaoh case, with costs ; one-half to be 
paid to the owners of the Joe, and out of the residue $150 to be 
paid to the captain in each case, and the rest to be divided equally 
ampng the crew. 

Since the above was written, the attention of the court has been 
called to the exhaustive opinions delivered in the suprême court in 
the récent case of U. S. v. Lee, 106 U. S. 196; [S. Cl Sup. Ct. 
Eep. 240;] but it isnot perceived that there is anything in the opin- 
ion, either of the majority of the court or of the judges dissenting, 
at variance with the resuit of the foregoing décision. 



Empbesa Maritima a Vapob v. Nobth & South Amebioan Steam 

Navigation Co. 

{District Court, 8. D. New York. May 10, 1883.) 

1. Becueitt fob ClAIM— -KtJLE 53 IN Admiralty. 

Under rule 53 the respondents in a cross- libel should be required to elve se- 
curity where the vessel in the original libel is in custody, as well as wiiere she 
has taeen releaséd on hond or stipulation. 

2. Same — Btay op Proceedin«s — Dischakge of Vessel; 

Where, under rule 53, the respondent is ordered to give security, if he is 
able to do so, he ■will not he allowed at his own mère option to submit to a stay 
of proceeding merely, and at the saine time hold the libelant's vessel in cus- 
tody indeflnitely under the original libel. If the refusai to give security is will- 
ful, the court, after a reasonable time, may discharge the vessel upon the 
claimants' own stipulation, if it be clearly shown that the claimants are una- 
ble to give security to release her, but not othenvise; or it may order her to 
besbld. 

In Admiralty. Motion for security. 

Goodrich, Deady é Platt, for libelants. 

Butler, StiUman é Hubbard, for respondents. 

Brown, J. On the twentieth of July, 1882, thé respondents, a 
New Jersey corporation, chartered from the libelants, a Bpanish cor- 
poration, the Spanish steamer Bellver, for service between New York 
and the West Indies, at the rateof £1,000 per month, with the right 
of renewal for a subséquent term. The charterers took possession 
on the seventh of Avigust, and continued her employaient, under the 
charter-party, until February, 1883, when they renewed the engage- 
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ment for a further period of six months. By the terms of the char- 
ter- party the ownerS bound themselves to keep the Bhip and machinery 
in perfect order, and "guarantied to maintain the boilers in a condi- 
tion to bear a working pressure of at least 65 pounds." The re- 
spondents kept the steamer in service, nnder the charter-party, until 
the twenty-first day of April, 1883, when, for an alleged breach of 
the above condition of the charter-party on the part of the owners in 
not maintaining a proper pressure, whereby her speed was materially 
diminished, as well as for other alleged breaches of the charter-party> 
the respondents threw up the charter and refused to employ her fur? 
ther; and, on the thirtieth of April, 1883, they filed a libel against 
the ship for damages for violation of the charter-party in the sum of 
$15,000. The steamer was arrested under process of this court, but 
has not been bonded, and she is still in the custody of the marshal. 
The libelants in the présent case hâve appeared as claimants, and 
answered to the libel in rem, and, nnder the rules of this court, hâve 
moved for an immédiate trial, to whlcb they will be entitled upon 
the return of process. 

On May 1, 1883, the libel in this case was filed by the owners of 
the steamer against the respondents, the charterers, in personam,. to 
recover the sum of $19,222 damages for alleged breach of the char- 
ter-party by the respondents, being the whole amount of the hire of 
the ship for the remainder of the term of the charter, the same being 
declared by one of its provisions to be liquidated damages in case of 
breach. No answer has, yet been filed in this suit. 

The libelants in this suit now move for security under the suprême-' 
court rule, No, 53, formerly 54, in admiralty, and that in d'efault 
of such security being given the vessel be released from custody. 

The question in litigation in the two suits is substantially the same, 
namely, whether there was any such breach of the terms of the char- 
ter-party, on the part of the owners, as authorized the charterers to 
terminate the contract. The case is, therefore, within rule 53, as I 
hâve recently held in the case of Vianella v. The Crédit Lyonnais, 15 
Fed. Eep. G 37. 

It is objected that the motion is prématuré on the part of the libel- 
ants, because the vessel in the suit in rem has not been bonded, but 
is still in custody ; and because the présent libelant, the claimant in 
that action, has not, as it is alleged, given security in that action. 

The case of The Bristol, 4 Ben. 55, is referred to to sustain this 
point. I find nothing in that case, however, to support the objection. 
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That case decided that the motion could only be made in a cross-suit 
ira personam, and could not be made in a cross-suit in rem, wliere the 
vessel had not been arrested nor any process served. 

The objection now raised has no support, either in the language 
or the reasons of the fifty-third rule. The granting of the order, it 
is true, is to some extent discretionary, since, "upon cause shown," 
the court "may otherwise direct." From this it is clear that it was 
the intent of the rule that security should be given unless the respond- 
ents affirmatively show, the burden of proof being upon them, circum- 
stances which would make the application of the rule unjust. The 
fact that the vessel is in custody and has not been bonded certainly 
does not make it unjust for the respondents to file security, accord- 
ing to the rule. The vessel while under arrest is itself security in 
the suit ira rem, as Blatchfobd, J., states in the case of The Bristol, 
cited above. In the présent case the valuation put upon her in the 
charter, viz., £30,0011, shows that the vessel is not only security, but 
security of the amplest kind, far higher than any personal security 
that could be required for the charterer's claim. The object of rule 
53, 1 cannot doubt, was that in caseB of cross-demands upon the samo 
subject of litigation both parties should stand upon equal terms as 
regards security. It was designed, where the libelants in a suit in 
rem, through the arrest of the property, exact and obtain security for 
their own demand, that in a cross-suit in personam for a counter- 
claim in respect to the same subject of litigation, the défendants in 
the former suit should likewise be entitled to security for the pay- 
aient of their demands, in case the décision of the court upon the 
point in controversy should be in their favor. The rule was designed 
to correct the inequality and injustice of the process of court in rem 
being used to obtain security in favor of one party, in référence to a 
single subject of dispute, while it was denied to the other. Where 
the security obtained by the libelant in the suit in rem is the vessel 
itself under seizure, which in this case is of great value, and where 
the libelant is a foreign corporation, having no tangible property 
hère, the reasons for the application of the rule are specially urgent. 
The order for security should, therefore, be granted. .,-.„- 
It is claimed that the respondents may, at their own mère option, 
décline to furnish security, or, at least, delay doing so as long as 
suits their convenience, submitting, meantime, to a stay of their pro- 
ceedings in the suit in rem, but still retaining the vessel in custody ; 
and it is urged that the court cannot, under the rule, do more than 
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Btay their proceedings if seeurity is pot filed. Whenever the owners 
of the vessel arrested should be unable to bond her, the conséquences 
of such a construction and application of this rule would be disas- 
trous to ail concerned, through the détention of the vessel during a 
stay of proceedings for an indefinite period. In time she would be 
eaten up with expenses, or become worthless by decay; and mean- 
while Bhe would be of no advantage to any one. In this case, by a 
teniporary détention merely, a large loss would ensue, since the hire 
of the ship, as it appears from the charter-party, is worth nearly 
$5,000 per month. Thus the rule itself, which was manifestly de- 
signed for the benefit of the owner of the vessel in his cross-action, 
•would only serve, through the stay of proceedings and the détention 
of the veBsel indefinitely, to increase greatly his loss and injury. In 
practical effect the rule would be rendered nugatory at the libelant's 
option, since the owner would be cornpelled to waive the stay ofpro- 
ceedings in order to try the suit and get a release of his vessel. 
Such a construction and application of the rule would, therefore, 
thwart its object, and cannot be sustained. 

The cross-suits, moreover, being upon one subject of litigation, and 
ail the parties being before the court in each, they areto be treated 
as in effect one suit, (The Eleanora, 17 Blatchf. 88, 104;) and it is 
compétent for the court to enforce its order for seeurity, in case of any 
willful disobedience or neglect in complying with it, by any further 
appropriate order in either suit. If the court may enforce its order 
by disallowing a party's claim or défense, it may, as a punishment 
for willful default, release a part of his seeurity, especially as this 
would in time become worthless. The Virgo, 13 Blatchf. 255, 257. 

The charterers should hâve a reasonable time to file the seeurity 
required; but they cannot be allowed to hold the vessel indefinitely 
in custody for their own seeurity, upon their own mère option to sub- 
mit to a stay of proceedings, instead of filiog seeurity as ordered. The 
very rétention of the vessel in the custody of the marshal, is itself in 
the nature of a continuous proceeding in the suit for the libelant's 
benefit, and I hâve no doubt of the duty of the court, in case of the 
respondents' refusai to furnish seeurity with in a reasonable time, if 
able to do so, to discharge the vessel from custody. 

Where the reBpondents appear to hâve a meritorious case, and show 
circumstances proving their inability to give seeurity under the rule, 
the court might, in its discrétion, according to the circumstances, 
either deny the order for seeurity altogether, or, on failure to give the 
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security required, order the vessel to be sold, or to be discharged 
upon the claimant's own stipulation without other security. That 
coursé would enable the suit in rem to pi-oceed to a personal judgment 
against the owner on his own stipulation, (rule 21,) in case the orig- 
inallibelant should prove to be entitled to judgment on the merits of 
the controversy, just as in the cross-suit a personal judgment would be 
obtained against the respondents if the merits were found to bo with 
the cross-libelants, and both suits would thus stand upon an equal 
footing. The principle of the admiralty that ships shall "plow the 
seaiând not rot by the wall," will not sufïer their détention during 
an ihdefinite stay of proceedings through the libelant's willful dé- 
failli If the owners are unable to give bonds to release the vessel 
from 7 arrest, the most suitable course would usually be to order a sale 
of the vessel. At ail events, before any discharge of the vessel with- 
out security, except on proof of the original libelant's willful refusai 
to give the security ordered, the owners of the vessel must satisfy the 
court of their own entire inability to give bonds in the original suit 
for the release of the vessel, and that they do not pursue this course 
for the purpose of enhancing their claims for damages. 

It is urged that the fifty-third rule places it in the power of the 
owner of the vessel arrested to embarrass the libelants through the 
assertion of large, fictitious, or unfounded claims in the cross-action, 
ahd thUB require very large security or a stay of the libelants' suit. 
Themlë îtself furnishes a sufficient answer to this objection, in the 
discrétion which it allows to the court in requiring security. If the 
conntër-.claim be unfounded, fictitious, or grossly exaggerated, it is 
for the respondents in the suit in personam to show this tothe court 
upon the motion for security. In the présent case, no facts are shown 
to sustain such a charge in référence to this counter-claim, except such 
as may be derived from the charter-party itself . The présent libelants 
claim the entire hire of the vessel, without any déduction for the or- 
dinary expenses of her trips, which would fall upon her owners ; but 
no proof or suggestion, even, is made to the court as to the amount of 
thèse ordinary expenses, which might possibly ,be a légal déduction 
from the liquidated damages mentioned in the charter. The court 
has no basis, therefore, for reducing the security required. 

An order may be entered requiring the respondents to file security 
in the usual form for the damages claimed in the cross-libel, and 
that ail proceedings on the original libel be stayed until such security 
be given, except publication and return of the original process. If 
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such seeurity is not filed within 10 days, the libelanis can move for 
the release of the vessel, if so adyised, wheh a proper final order can 
be made, according to any spécial circumstances that may then be 
inade to appear. 

Upon a subséquent hearing on affidavits it appeared that the origi- 
nal libelant was wholly insolvent, and without other substantial assets 
than the claim in suit; that it could not give seeurity, except, 
possibly, after consultation with and assistance from the various 
creditors for whose benefit the suit was promoted. It did not appear 
that the owners of the vessel or her captain could not give bonds for 
at least a considérable part of the claim againBo her, and the motion 
for discharge of the vessel was therefore denied. By consent, a stipu- 
lation on the part of the owner for the release of the vessel was 
agreed to be given for the whole amount of the claim, with surety to 
the extent of $10,000, and thereupon a stay of the original suit to be 
granted till f urther ordered. 



The Utopia, her Engines, etc. 

(District Court, S. D. New York. March, 1883.; 

collision — Rule op Damages. 

A Gerraan bark, hailing from Pillau, laden with a cargo of petroleum and 
staves, while on a voyage from New York to Rotterdam, on September 6, 1878, 
came into collision with a steam-ship on the Grand Banks, in the Atlantic océan, 
and the bark and cargo sank, and became a total loss. Réld, that the rule of 
damage as to the loss of the bark was her market value at the time and place of 
her loss ; that the market value of the bark at the date of her loss, at the port 
of New York, the port of her deparlure on the voyage in question, must be ac- 
cepted as the proper valuation of the bark, as no évidence of her value, either 
market or otherwise, at Rotterdam, her port of destination, had been pre- 
sented ; that it was not imperative to adopt the judgment or opinion of any 
one or more of the witnesses, but, weighing the whole testimony, in ail its 
parts, the commissioner was justifled in reaching a conclusion as to such value 
that a jury would entertain after hearing ail the facts and circumstances. 
Eeld, also, that the bark was entitled to recover net freight only, [The Bark 
Heroine, 1 Ben. 226 ;) that there must be deducted from the gros* freight the 
expenses the bark would hâve incurred after the date of her loss if the voyage 
had been successfully performed, and which would hâve diminished by so 
much the gross freight ; that the lost outflts of officers and crew were a proper 
item of damage. 
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In Admiralty. 

R. D. Benedict, for libelants. 

H. T. Wing, for claimants. 

A référence to a commissioner was ordered to ascertain and report 
the damages. 1 Fed. Eep. 892. The commissioner reported as 
f ollows : 

In pursuance of an order of référence, dated Mareh 13, 1880, 
whereby the undersigned was directed to ascertain and compute the 
amount of damages sustained by the libelants, by reason of the col- 
lision in the pleading3 mentioned,— 

I, John A. Osborn, the undersigned commissioner, do hereby re- 
port that I hâve been attended by the counsel for the respective par- 
ties and by the witnesses, and hâve taken and examined the évidence, 
and do find as f ollows: 

On the sixth day of September, 1878, on the Grand Banks in the 
Atlantic océan, while on her passage from New York to Kotterdam, 
the German bark Helios, laden with a cargo of petroleum and staves, 
came in collision with the steam-ship Utopia, and was totally lost. 
The damages sought to be recovered by the libelants include the value 
of the vessel at the time of her loss, the net freight, and the personal 
effects of the officers and seamen constituting the crew. 

As to the value of the Helios, as claimed by the libelants, there is 
the testimony of four witnesses taken under commission, which tes- 
timony is in the form of dépositions, in answer to direct and cross- 
interrogatpries. The witness Cari Eobert Wermke values the Helios 
at the time of her loss, at Pillau and Koenigsberg, at 100,880 marks, 
équivalent to $24,009.44. There was no market value at Pillau and 
Koenigsberg. The witness Fritz Duetz fixes her value at Pillau at 
105,000 marks, at the time of the collision, équivalent to $24,990. 
The witness Heinrich Hoffstadt testifies that there is no market value 
for vessels at Pillau, and places the value of the Helios at 28 marks 
per ton, exclusive of the copper sheathing, making her value at 131,- 
100 marks, equal to $31,201.80. The witness Gustave Benedict 
Fechter states there is no market priée for vessels at Pillau and 
Koenigsberg, and values the vessel at 104,550 marks, equal to $24,- 
882.90. 

The Helios was built in 1865-6, and cost 93,000 marks, or $22,- 
134. She was coppered in 1868, at a cost of $1,404, and was thor- 
oughh repaired in the fall of 1876, at Pillau, at a cost of 27,00f 
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marks, equal to $6,426. The range of priées of thé foreign wit- 
nesses is from $24,009.44 to $31,201.80. 

If the value of the bark is to be determined within the range of 
values as stated, then I must hold that this is a oase where market 
value has no claim for considération in the measure of damages. 

There was but one case cited on the part of the libelants to sus- 
tain the rule sought to be adopted by thç proof of value at Pillau or 
Koenigsberg. Guibert v. The George Bell, 3 Fed. Eep. 581. That 
case was decîded in the Maryland district, and no similar case has 
been adjudicated in this district or circuit. If the facts in this case 
were similar to the facts in that one as to the character of the ves- 
sel, — the spécial purpose for which she was built, — and there was a 
market value at Pillau or Koenigsberg, I might venture to adopt 
the rule of The George Bell; but I fail to see the analogy. 

It is well settled in this district that the rule of damages is the 
market value of the vessel at the time and place of her destruction. 
The Baltimore, 8 Wall. 386; The Granité State, 3 Wall. 313; The 
Bristol, 10 Blatchf. 539. The court held in the case of The Balti- 
more, 8 Wall. 377, that if the vessel is of a class which has a market 
value, such value is to be determined at the time of the collision. To 
arrive at such value,, the doctrine laid down in the case of The Penn- 
sylvania, 5 Ben. 253, 254, affords a solution of the inquiry. 

The Helios was a vessel engaged in gênerai commerce, adapted 
to the demanda of océan trame, and equipped to carry merchandise 
anywhere on the high seas. , The évidence shows that to hâve been 
her history. Proof of market value at the port of New York is 
abundant. One or two witnesses testified that such a vessel had a 
market value at the ports of Hamburg and Bremen, neither of which 
ports was the port of departure nor destination ot the vesael. If the 
measure of damages for the loss of the vessel in question is to be 
governed by the rule stated in the case of The Pennsylvania, 5 Ben. 
254, then I must ascertain what her market value was in the port of 
New York, as no évidence of value, either market or otherwise, at Rot- 
terdam, her port of destination, had been presented. 

It is difficult to form a judgment of the market value of the vessel 
at the port of New York jrh'en there is such variance of opinion by 
the witnesses. 

I do not disregard the importance of the évidence of the foreign 
witnesses, for it is from their description of the bark that the major- 
ity of the witnesses in New York dérive their information, npoD which 



510 FEDERAL REPORTER, 

tbey base a judgment. True, other facts and circumstances are 
placed along-side of the description aforesaid, which enabled some 
of the witnesses hère to form a conclusion; but, in the main, the 
character of the proof is that of expert testimony. 

The five witnesses called by the libelant, to give market value in 
New York, furnish a range of market priées from $12,000 to $15- 
000. The eight witnesses ealled by the claimants give a range of 
market values from $8,280 to $10,000. To give a synopsis of the 
testimony of each of thèse New York witnesses I consider unneces- 
sary, for it is important to read their direct and cross-examination 
in full to judge intelligently of the force and effect of expert testi- 
mony, and, consequently, I shall not embody theit évidence in for- 
mulating this, my report, in arriving at a conclusion as to value. 

I do rely upon the description of the Helios, as given by the for- 
eign witnesses, as to her âge, character of construction, her being 
kept in thorough repair by her owners; also, being a profitable ves- 
sel, rating fàvorably, etc. Nevertheless, when such a. vessel was in 
the port of New York, or on the high seas, on the sixth of September, 
1878, and persons who hâve qualifications to judge of her value, 
from expérience in the sale of other vessels of about the same tonnage, 
both of American and German nationality, and from knowledge of 
the cost of construction at the port of New York, I am bound in a 
great degree by the judgment and opinions Of such persons in fixing 
a sum of money as an indemnity to the libelants for the loss of their 
vessel. 

But, when the opinions of thèse several experts do not harmonize, 
and there is wide range of judgment, it is somewhat embarrassing to 
settle upon a fixed sum as the true value of the res. 

Following the course of the court in the case of The North Star, 15 
Blatchf . 582, I do not consider it imperative to adopt the judgment 
or opinion of any one of the witnesses, or any two or more, but, 
weighing the whole testimony, in ail its parts, I feel justified in 
reaching a conclusion which a jury would entertain after hearing ail 
the facts and circumstances. I am of the opinion that a fair mar- 
ket value of the Helios, on the sixth day of September, 1878, at the 
place of collision, taking her market value in the port of New York, 
was $10,000. 

The gross freight for the voyage was to be $4,231.69. The libel- 
ants are entitlëd to recover net freight only. The Heroine, 1 Ben. 
227. 
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The bark Helios left New York August 24, 1878, and was lost 
September 6, 1878. It is in évidence that Eotterdam is 3,600 miles 
from New York, and that aboat 1,100 miles had been gone over 
wben the collision occurred. This took about two weeks; and the 
bark had 2,500 miles farther to go to reach her destination. The 
captain, mate y and 10 sailors constituted her crew, ail told. Now, 
allo'wing that it would hâve taken four weeks to reach Eotterdam, 
and allowing two weeks in port for discharging. cargo and necessary 
delays, I coriclude as follows :•. • •', : ; 

Wages for men for one and one-half months, and provisions consumed: 

' WAGES. 

Captain, (g $80- per mon th, - - -.';.'- ^.. - $120 00 

ifate, '■■ @ $40 " " 60 00 

8 sailors, @ $18 " " 6216 00, 

2 " @«1&:'" "' - ' ■: -■■C . . - 4500* 



_~ 261 00 

PROVISIONS CONSUMED. 

10 men, @ .80 per day, (45 days,) - - - - 135 00 

1 captain, @$1.00 " " > ■• ■ ••. / !; v-; , - : - : 45 00 

1 mate, @ .50 " " " - - - 22 50 

' ■::. vi, . ,. ,v $64? 50 

The schedule of port charges of the bark Kate Harding (claim- 
ant's Exhibit A — 1 J. A. O.) I hâve concluded to adopt as a fair 
sample of expenses that would hâve been incqrred at Eotterdam by 
libelapts on the voyage in question, disallowing thev items therein 
marked with red ink, as; being properly objeçted to by libelants. 

The item, "commission ipr performing s'hip's business," at 40 
cents per ton, is allowed at that rate for the tonnage of the Helios, 
and the objection made to Ml allowance, on the ground that one- 
half of the aforesaid commissions, as usually returned, is overruled, 
there being no évidence of custom in that respect, except upon the 
proof of one case. 

The suin total of the items allowed on said exhibit, including com- 
missions on ship's business, the bark being 460 tons, at 40 cents, 
is 1,339.68 florins, équivalent in United States money, at 40 
cents, - - - - - - - - $ 535 87 

The wages, cost of provisions aforesaid, and port charges to be 

deducted from gross freight to ascertain the net freight. 

Gross freight, $4,231 69 

Deduct $643.50+$535,87= - - - 1,179 37 

3,052 32 
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Outflt for captain, ..... $563 00 

Outflt for mate, - - - . - - 800 00 

Ten men, $75 each, ..... 750 00 

1,613 00 

RECAPITULATION. 

Value of Helios, ----- $10,000 00 

Interest from September 6, 1878, to February 13, 1883, 2,661 66 

12,661 66 

Net freight, 3,052 32 

Interest from September 6, 1878, to February 13, 1883, 812 42 

3,864 74 

Outflts of officers and crew, • . - 1,613 00 

Interest from September 6, 1878, to February 13, 1883, 429 32 

— 2,042 32 



The sum total of ail the damages, including interest, is eighteen 
thousand flve hundred and sixty-eight dollars and seventy-two 
cents, «18,568 72 

Ail of which is respectfully submitted. 

John A. Osborn, 

U. S. Commissioner. 
Dated New York, February 13> 1883. 



Upon exceptions filed to this report of the commissioner, the same 
were argued before District Judge Brown, (Southern District New 
York,) who, after taking them under advisement, overruled the ex- 
ceptions and confirmed the report of the commissioner on Mareh 8, 
1883. 
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United States ». Tierna*. 
(Circuit Cowrt, E. D. Missouri. September, 1881.) 

Cbiminal Information in Distbiot Coubt— Rev. 8t. i 1037— Remtttbr to 
Circuit Coubt. 

A criminal proceeding by information flled in the district court cannot be 
remitted to the circuit court under the provisions of section 1037 of the Ke- 
vised Statutes. 

Motion to Eemand to District Court. 

W. H. Bliss, for United States. 

Marshall é Barclay, for défendant 

McCkap.y, J. This is a criminal information, flled in the district 
court, charging the défendant with a crime against the élective fran- 
chises, (Eev. St. § 5511,) and it is prosecuted under an information 
and by the authority conferred by section 1022 of the Eevised Stat- 
utes. It was remitted to this court from the district court under the 
provisions of section 1037 of the Eevised Statutes, which by its terms 
authorizes the district court to remit to the next session of the circuit 
court of the same district any indictment pending in said district 
court. Défendant moves to remand the case upon the ground that 
the statute did not authorize the district court to send it hère, this 
not being an indictment. The motion must be sustained. We are 
not at liberty to présume that the term, "indictment," in section 1037 of 
the Eevised Statutes, was intended to include an information. We 
cannot enlarge or change the plain meaning of the language of a 
criminal statute. It must be strictly construed 



Perions v. United States Electric Light Co. 
(Circuit Court, S. D.New Y,n-k..) 

\. Enfobctkg Lien for Purchase Money — Vacating Tranbfeb. 

Equity will enforce a lien for purchase money, but it will not vacate a trans- 
fer because the purchase money has not been paid. The action to enforce the 
lien is in afflrmanceof the transfer, and thedecree in such an action orders the 
property to be sold, or so rauch of it as may be necessary tô discharge the lien. 

S. Agrebmbnt in Contract to Arbitrate — When a Bar to Suit on thk 

CONTRACT. 

A simple agreement inserted in a contract that the parties will refer any 
dispute arising thereuuder to abritration, will not bar a suit at law by either 
▼.16,no.5— 33 
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party upon the contract before an offer to arbitrate ; but where the contract 
stipulâtes that the arbitration ie to be a condition précèdent to the right to 
sue upon the contract, or this may be inferred upon construction, no suit 
can be maintained unless the plaintif! bas made ail reasonable effort to comply 
with the condition. 

3. ' CONTBACT FlXING MODE OF AsCERTAESlNG PRICE— SUIT TO EnfORCE. 

Where parties in a contract flx on a certain mode by which the amount to be 
paid for property, which it is agreed one of the parties may hâve the privilège 
of purchasing, shall be ascertained, the party that seeks the enforcement of 
the agreement must show that lie has doue everything on his part to càrry the 
agreement into efïect. The cause of action is not perfect unless the prescribed 
mode of determining the estent of the liability bas been pursued or has been 
dispensed with. 

Motion for Preliminary Injunction. 

H. A. Banning, for plaintiff. 

Butler, Stillmqn & Hubbard, for défendant. 

Wallace, J. The complainant moves for a preliminary injunc- 
tion upon a bill filed to restrain the défendant from granting licenses 
or otherwise using the rights secured by several letters patent for 
inventions issued to the défendant. 

The complainant engaged in the service of the défendant for a term 
of years at a salary under a written agreement, which, among other 
things, provided that the défendant should hâve the option of pur- 
chasing such inventions as complainant might make while in défend- 
ante employ, pertaining to the art of lighting by electricity, at such 
price as might be agreed upon, or, in ca3e the parties Bhould be 
unable to agrée upon the price, then at such price as should be fixed 
by three arbitrators; one to be selected by each party, and the two 
thus selected to choose the third. The agreement further provided 
that the défendant should pay ail expenses of procuring letters pat- 
ent, and should hold ail the letters patent and inventions, except 
such as it should elect to purchase, in trust for the complainant, and 
to assign them back to him upon being reimbursed the expenses. 
The défendant elected to purchase the several patents which are 
the subject of this suit; but the parties were unable to agrée upon 
the price to be paid therefor. Thereafter the défendant asked for an 
arbitration, selected an arbitrator, and notified the complainant. The 
complainant refused to accède to an arbitration, and now insists 
upon his right to revoke, and to compel an assignaient of the letters 
patent. 

The patents having been issued directly to the défendant, it ac- 
quired the légal title. It not only acquired the statutory title to the 
inventions, but this inured to it with the consent of the complainant, 
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and rightfully, under the térms of the agreement between the parties. 
The complainant has no paramount equity which can prevail against 
the title of the défendant. There is no équitable principle upon which 
«omplainant can found his right to relief. He is entitled to a transf er 
of such patents only as the défendant has not elected to purchase. If 
it should be assumed that he is entitled to be paid for his patents 
what they are fairly worth, and that the défendant has refused with- 
out right to pay, the property is vested in the défendant, and the 
complainant's remedy is by an action to recover the considération. 
Equity will enforce a lien for purchase money, but it does not va- 
<sate a transfer because the purchase money has not been paid. The 
action to enforce the lien is in affirmanee of the transfer, and the 
decree in such an action orders the property to be sold, or so much of 
it as may be necessary to discharge the lien. Mullikin v. Mullikin, 1 
Bland, 538, 541 ; Wade's Heirs v. Greenwood, 2 Eob. (Va.) 475 ; Outton 
y. Mitchell, 4 Bibb, 239. But the défendant has always been ready 
to carry out the agreement respecting the price to be paid for the pat- 
ents it has elected to retain. Its conduct is agreeable to equity, 
while the complainant seeks the assistance of the court to abrogate 
an agreement fairly and deliberately made, and made for the express 
purpose of adjusting any différences that might arise between the 
parties without recourse to a légal tribunal. No authorities coun- 
tenance his position. 

It is familiar doctrine that a simple agreement inserted in a con- 
tract, that the parties will refer any dispute arising thereunder to 
arbitration, will not oust courts of law of their ordinary jurisdiction. 
Bither party may sue the other upon the contract without having 
offered to arbitrate. He may be liable for damages for a breach of 
his agreement to arbitrate ; but the agreement will not bar his suit. 
If, however, the contract stipulâtes that the arbitration is to be a con- 
dition précèdent to the right to sue upon the contract, or if this may 
be inferred upon construction, no suit can be maintained unless the 
plaintiff has made ail reasonable effort to comply with the condition. 
But under the agreement hère there is no cause of action upon the 
facts as they exist. The agreement which créâtes the obligation of 
the défendant providos the mode by which the extent of the obliga- 
tion is to be ascertained. 

In V. S. v. Robeson, 9 Pet. 319, it was held that when the par- 
ties in a contract fix on a certain mode by which the amount to 
be paid shall be ascertained, the party that seeks the enforcement of 
the agreement must show that he has done everything on his part to 
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carry it into effect. The cause of action is not perfect unless the 
prescribed mode of determining the extent of the liability has been 
pursued or has been dispensed with. 

In Story, Eq. Jur. § lé57, it is stated that "under a contract to 
pay the covenantee such damages in a certain contingency as a third 
person shall award, there is, in the absence of fraud, no cause of 
action either at law or in equity unless the award is made." This 
doctrine is abundantly supported by the adjudged cases. Herrick v. 
Belknap, 27 Vt. 673; Hood v. Hartshom, 100 Mass. 117; Président, 
etc., v. Pennsylvania, Goal Co. 50 N. Y. 250. The parties hère selected 
the means of determining what priée should be allowed for property, 
the value of which is always more or less spéculative and conject- 
ural. The case is one where it is peculiarly appropriate that they 
should be held to their contract according to its terms and intent. 

The motion is denied. 



Fordtob, Assignée, etc., v. .Fepeb.* (On Bill.) 

Peper and others ». Fobdyce, Assignée, etc. (On Cross-Bill.) 

(Circuit Court, E. D, Arkanaa». April Term, 1883.) 

1. FACTOK — RlGHT OF SALE for Advances. 

A factor who has made advances on the crédit of the goods consigner! to hîm 
for sale, has a right to sell enough to reimhurse his advances, unless restrained 
by some agreement with his consignor. 

2. Bame— Agreement to Hold for Certain Time. 

If a cotton factor for a sufficient considération agrées to hold the cotton of a 
consignor until the opening of the market the next year, he is bound to do so ; 
and if he sells the cotton before that time without the consent of the consignor, 
he is liable for the différence between the priée at the time he sold and the 
price at the time hé was authorized to sell. 
8. Bame — Fraud or Gross Négligence of. 

A factor or other agent, who is guilty of fraud or gross négligence in the con- 
duct of his principal's business, forfeits ail claim to commission or other com- 
pensation for his services. 
4. Bame — False Account of Sales. 

Where a factor knowingly transmits to his consignor a grossly false and 
fraudulent account of sales, and does not enter the sales on his books until 
months after they were made, and then enters them falsely, no crédit will be 
given to the factor or his booka. 

In Equity. 

E. W. Kimball and G. W. Murphy, for plaintiffs. 

Wm. G. Whipple and G. H. Latta, for defendantB. 

•Revsrsed. Bee 7 Sup. Ct. Rep. 287. 
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Caldwell, J. In 1880, and for some years prior thereto, W. A. 
Moore carried on business as a merchant at Hot Springs. In ita 
season he handled cotton, which he consigned for sale to factors in 
St. Louis and elsewhere. The défendant Peper was a cotton factor, 
doing business in St. Louis, and in the fall of 1880 he opened nego- 
tiations with Moore for the consignment of the latter's cotton for that 
year. The parties arrived at an agreement on the subject, as to the 
ternis of which they now differ widely. During the cotton season 
Peperadvanced to Moore large sumsof money, and the latter shipped to 
the former 929 baies of cotton and other articles. On the tenth day of 
January, 1881, Moore executed to Peper & Co. three notes, each for 
$2,433.46, drawing 10 per cent, interest from date, and due in 90 
days, and 6 and 9 months, respectively ; and on the same day exe- 
cuted deeds of trust on real property to secure their payment. Thèse 
notes and one dated January 13, 1881, for $100, and the deeds of 
trust to secure them, do not represent any transaction or debt sepa- 
rate and distinct from the advances charged to Moore in the account 
current. They were taken to secure advances made and to be made, 
and were to stand as a security for any balance due from Moore to 
Peper on final adjustment of their accounts. On the sixteenth of May, 
1881, Moore failed, and made an assignment of his property to 
the plaintiff Pordyce for the benefit of his creditors. As soon as 
Peper was advised of Moore's failure, he directed a foreclosure of 
the deeds of trust, and the trustée named in the deeds advertised the 
property for sale on the fourteenth of June, 1882. Thereupon, the 
plaintiff Fordyce filed the bill in this case for an injunction and ac- 
counting, alleging in substance that upon a fair and honest adjust- 
ment of the accounts between Moore and Peper, according to the terms 
of the contract between them, there would be nothing due the latter, 
but a large sum due Moore, and charging Peper with various frauds 
in the conduct of the business. Peper filed an answer, denying the 
allégations of the bill; and across-bill, praying for a foreclosure of 
the trust deeds. 

The first cotton shipped by Moore to Peper, amounting to 67 baies, 
was sold in December, 1880, and an account of sales rendered, to 
which no exception is taken. The contention relates to the remain- 
ing 862 baies. In July, 1881, Peper transmitted to the assignée of 
Moore an account of sales, showing that 858 baies had been bold on 
the sixteenth day of June at 9£ cents a pound. This account of sales 
is conclusively shown to be grossly fraudulent. It is proven — indeed, 
Peper and his clerk are compelled to admit the fact — that instead of 
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858. balea having been sold on the sixteenth of June for 9J cents per 
pound, 258 baies of that number had in fact been sold on the four- 
teenth of February for 11 J cents per pound. No entry of the sale 
of the 258 baies on the fourteenth of February was ever made in 
Peper's books, and no account of the sale was rendered. On the 
contrary, Peper wrote Moore, after the sale, that ne was holding ail 
his cotton, and when he sold the remaining 600 baies on the sixteenth 
of June, at 9J- cents a pound, he transmitted an account of -sales 
showing the sales of the whole 858 baies on that day, and at the 
priées of that day, charging Moore insurance and storage on the 
whole 858 baies down to that date. The 258 baies had been sold 
and delivered on the fourteenth of February, and Peper had received 
the money for it at the rate of 11 J cents per pound; but no crédit was 
given to Moore, and he was charged with interest on ail advances 
made to him for the period from the fourteent'i of February to the 
sixteenth of June, as though none of his cotton had been sold. This 
was not an oversight or mistake. It was purposely and knowingly 
done, and was, therefore, a willful and deliberate fraud. When 
Peper directed his clerk.to transmit an account of sales showing the 
sale of ail the cotton on the sixteenth of June at the priées of that 
day, the latter called his attention to the fact that 258 baies of the 
cotton had been sold four months before for two cents a pound more 
than was realized for that sold on the sixteenth of June, to which 
Peper responded he had "a carte blanche to sell it." Neither Peper 
nor his clerk are able to invent a plausible pretext or excuse for this 
fraud. The différence in the price of cotton at the time the 258 baies 
were sold and the time it was reported sold, and storage and insur- 
ance, and interest on the proceeds of the sale for the like period, 
amounts to nearly $2,000. 

It is shown that no entry relating to the sale of the 858 baies of 
cotton appears on the defendant's books prior to July. Thèse facts ut- 
terly discrédit Peper and his books. The prépondérance of évidence 
establishes the fact that Peper agreed, in considération that Moore 
would ship him his cotton and exécute the deeds of trust to secure 
advances, to hold the cotton until the full opening of the cotton market 
in the fall of 1881, unless Moore should order it sold before that time. 
Having agreed with Moore upon sufficient considération to hold the 
cotton, he was bound to do so. It is undoubtedly the law that a 
factor who bas made advances on the crédit of the goods has a right 
to sell enough to reimburse his advances unless restrained by some 
agreement with his consignor. IVecd v. Adams, 37 Conn. 378; Feild 
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v. Farrington, 10 Wall. 141. Peper was restrained by the terms of his 
contract with Moore from selling the cotton before the opening of the 
cotton market in the fall cf 1881. Moore is entitled to the benefit of 
this contract. Neither Moore nor Fordyce, his assignée, ratified this 
sale, but protested against it, and hâve eontinued to protest. Peper 
must aceount to the plaintiff for the différence in the price of cotton 
at the time it was sold and the price in the fall of 1881. 

There is also a wide discrepancy in the accounts of the respective 
parties growing out of différences in weights, grade, and condition of 
the cotton. Ths clear weight of the évidence is with the plaintiff on 
ail thèse points. The différence between the parties aggregates a 
large sum. Moore claimB and testifies that Peper owes him $6,760, 
and Peper claims and testifies that Moore owes him $10,000. The 
accounts and claims on both sides hâve been carefully examined in the 
light of the évidence and the law. It would serve no nseful purpose 
to enter into a detailed statement of the accounts and point qut each 
item of différence. The true state of the accounts between the par- 
ties, upon the facts as found and the law, is shown in the statements 
and exhibits appearing in and attacbed to the déposition of the ac- 
countant, Mr. Corners. This witness is disinterested, andis an hon- 
est and compétent accountant and book-keeper. He had access to 
the books and papers of both parties, and his statement of the ac- 
counts is based on facts clearly established by the évidence. From 
thèse statements it appears that if the défendant had complied with 
his contract, and hejd the cotton until the opening of the market in 
1881, and sold then and accounted for the proceeds according to the 
actual weight, grade, and condition of the cotion, there would hâve 
been nothing due him from Moore, but a small sum due to the latter. 
The only point of différence between the parties which is left in doubt 
by the évidence relates to the rate of interest Moore was to pay. He 
claims he was to pay only 8 per cent., while Peper claims he was to 
pay 10. The fact that the notes draw 10 per cent, is a strong cir- 
cumstance to show that from their date, at least, balances were to 
draw that rate. In the statements of Mr. Convers, interest is calcu- 
lated at 8 per cent. ; but if the additional 2 per cent, be allowed the 
défendant, it is more than overcome by an error made in allowing 
commissions to the défendant in the statement of the accounts. The 
défendant charges $966.90 for commissions, and this itemis allowed 
to him in Mr. Convers' statement of the accounts. 

It is a settled rule of law that a factor or other agent who is guilty 
of fraud or gross négligence in the conduct of his principal's business 
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forfeits ail claim to commissions or other compensation for his serv- 
ices. Story, Ag. §§ 333, 334; 1 Pars. Cont. 99; Segar v. Parrisk, 
20 Grat. 672; Vennum v. Gregory, 21 Iowa, 326; White v. Chap- 
man, 1 Starkie, 113; Hammond v. Holiday, 1 Car. & P. 384; De- 
new v. Daverell, 3 Camp. 451; Hurst v. Holding, 3 Taunt. 32 ; Hill v. 
Featherstonhaugh, 7 Bing. 569; Turner v. Eobinsons, 6 Car. & P. 16; 
Smith v. Crews, 2 Mo. App. 269 ; Brannan v. Strauss, 15 111. 234. In 
this case the défendant deliberately returned a grossly-fraudulent 
account of sales, kept false books, and sold plaintiff s cotton in viola- 
tion of his contract. Thèse frauds and misconduct made it neces- 
sary for the plaintiff to resort to a court of equity for an accounting. 
On thèse facts, the défendant is not entitled to commissions or other 
compensation for his services. 

Allowing the défendant interest at the rate of 10 per cent, and de- 
ducting his commissions, the balance ia still in favor of the plaintiff. 
But the plaintiff is not entitled to a decree for this balance, because 
it about equals the amount of the small notes received by the défend- 
ant as collatéral, and winch are charged to him in the statement of 
the a'eeounts, but which hâve not been collected. Thèse notes, being 
six of W. H. Graves for $50 éach, and one of Bill for $32.48, may 
be retained by the défendant. 

Let a decree be entered on the original bill perpetually enjoining 
the défendants from foreclosing, by sale by trustée or otherwise, the 
deeds of trust mentioned in the bill, and requiring the défendants to 
surrender said deeds and the notes of the plaintiff Moore for cancel- 
lation; and dismissing the cross-bill of Peper for want of equity, and 
requiring him to pay ail costs. 



A factor has implied authority to sell in his own name.(a) A gênerai con- 
signnient to a factor imports an authority to sell aecording to the usages of 
trade. But the consignor may at the time of the shipment or afterwards, if 
before the sale, impose tenus as to time and priée, to which the factor must 
confonn ; and if he disobeys such instructions, lie will be lisible for any dam- 
ages resulting from his disobedience.(6) 

TJnless restrained by instructions, a factor who has made advances may 
sell so much as is necessary to reimburse himself without spécial instruc- 
tions.^) His right to sell may, however, as in the principal case, be con- 
trolled by a spécial agreement flxing the time or price; and in such case he 

(al Baring v. Corrie, 2 B:\rn. & Aid. 137; Gra- hue, 3 N. Y. 62 ; Blot v. Bolcean. 3 N. Y. 73; Cot. 

ham v.Duciswall, 8 Bush, li. ton v.Hillei', 52Miss.fi Van Alan v. Vanderpool, 

(t) Evans v. Root, 7 N.Y. 1S6; Courcler v.Bit- 6 Johns.70; Goodenow v. Tyler, 7 Mass. 36. 

te>-, 4Wash. C. C 549; Bell v.Palmer, 6Cow, 128; (e) Blnckmar v. Thomas, 28 N. Y. 67; Brown 

Scott v. Rogers, 31 N. Y. 676; Marûeld v. Good- T. Mcliraii, 14 Pet. 179. 
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may not sell even to reimburse himself for advances, except in accordance 
with sueh agreement.(d) 

The right of the owner to impose terms as to time or price is restricted, if 
he has drawn against the consignaient before the instructions are given ; and 
lie cannot in that case control the factor as to time of sale or priée, unless 
lie pays the factor his advances made or liabilities ineurred. The factor has 
by such advances or liabilities acquired a spécial property, and may sell so 
much as will reimburse him.(e) The factor should not, however, sell below 
the price named in his instructions, even where he has made advances, with- 
out first calling upon his principal to refund the advances so made.(/) 

The factor may also sell-, even contrary to instructions, when the consignor 
fails to keep up "the margins" over advances.(g') So, when the goods upon 
which advances hâve been made, if sold when the orders were given, would 
not bring the sums advanced, or where such sale would otherwise préjudice 
the factor.(ft) 

The right of the factor to sell is limited to the protection of his own inter- 
est in property; and, if he sells more than is neeessary for that purpose, con- 
trary to the orders of his principal, he is liable for the loss incurred.(i') 

The rule that an agent is entitled to his commissions only upon a due and 
faithful diseharge of ail the duties of his ageney in regard to his principal, 
and therefore that if he is guilty of gross négligence, gross misconduct,/or 
gross unskillfulness in the management of his ageney he will forfeit his right 
to commissions, is well settled.(j) Among the duties above referred to is that 
of keeping regular accounts; and an agent who fails to account, or who ren- 
ders false and fraudulent accounts, ought, as it seems, to forfeit his commis- 
sions; and so the doctrine is usually stated.(A;) Mère irregularity, however, 
in the account will not sufflee to work such forfeiture. If the agent can make 
out his claim by satisfactory évidence, he will be paid.(Z) 

As to the décision in the principal case, it seems to the writer that there 
can be no question as to its entire correetness upon every point stated ; and 
the case, as a whole, is a happy illustration of that entire harmony which ought 
always to exist between law and justice. M. D. Ewell. 

Chicago, June 9, 1883. ' 

(<*) Smart v.Sanders,3Man.,Gr.kSc. 38i); Mil. (h) Blatr r. Chlliïs, 10 Heisk. 199; Howhtml 

likenv.Debon,27N.y.364. See, also, Raleigh v. v. Davis, 40 Mlch. 646. 

Atkinsou, 6 M. S; W. 670; Brown v. McGran, (f) Weed v. Adams, snpra. 

snpra; Frothingham v. Evertson, 12 N. H. 239. (J) Story, Ag. » 331. 332; Sea Y. Carpenter, 16 

(e) Cotton v. Hiller, supra ; Weed v. Adams, 37 Ohio, 412; Dodçe v. Tileston, 12 Pick. 328 ; Fisher 

Conn. 378; Brown v.McGran,14Pet.479;Mooney v. Dynes, 62 Ind. 348. 

v. Masser. 46 Ind. 116. (*) See Brans, Ag. «260 ; Story, Ag. { 332 ; WI1- 

(/) Marfield V. Goodhue, 3 N. Y. 62; Blot v. lard, Eq. Jnr. *104; Smith v. Crews, 2 Mo. Apj». 

Kolceati, 3 N. Y. 78; Frothingham y. Evertson, 12 269, and the cases citel in the principal case. See, 

N. H. 239. however, Sampsoo v. Somerset Iron Works, 6 

(r) Hornsby v. Fielding, lOHeisk.367; Moeller Gray, 120; Beall v. January, 62 Mo. 434. 

v. McLagan, 60 111. 317 ; Kraft v. Fancher, 44 Md. (/) Evans, Ag. *2o0 ; Williard, Eq. Jur. *104. 
204. 
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Drëxel and others v. Berney. 
'Circuit Court, S. D. flew York. May 30, 1883.) 

1. Equity— Remedt at Law— Enjoining Action at Law. 

Where the facts Telied upon by complainants in their bill to enjoin a pro- 
ceeding at law can be availed of as fully and effectually as a défense in the 
suit at law as thcy could upon the equity side of the court, thu bill will be 
dismissed. 

2. Same— Estoppel ra Pais as Defensb. 

The doctrine of équitable estoppel, or estoppel in pais, iâ now enforced as 
liberally in courts of law as in courts of equity. 

3. Samb — Pbatbk ï-or Relief. 

Complainants eannot, by the frame of their prayer for relief, preclude the 
court f rom treating their bill as one to stay an action at law, in which they can 
fully avail themselves of the facts as a défense. 

Demurrer to Amended Bill. 

Tracy, Olmstead d Tracy, for plaintiffB. 

Lord, Day <& Lord, for défendant. 

Wallace, J. The défendant has demurred to the amended bill of 
the complainants. The prayer of the bill is that the letters testament- 
ary upon the will of Eobert Berney, granted by the surrogate of the 
city and county of New York to the défendant, be declared fraudulent 
and void as against the complainants, and that the défendant may be 
enjoined from using the same in support of the pending action at law 
brought by défendant against the complainants. 

So far aa appears by the bill, the only interest of the eomplainant 
in the question bf the validity of the testamentary letters granted to the 
défendant iB that which arises by reason of their purchase on the 
twenty-second day of June, 1875, of certain bonds of one St. James, 
which bonds the présent défendant now insists, in the action at law, 
were wrongfully converted by the complainants, inasmuch as the 
bonds were the property of the estate of the testator, Kobert Berney, 
and were unlawfully transferred by St. James to the complainants. 
St. James claimed the ri'ght to dispose of the bonds by virtue of a 
power of attorney executed to him by one James Berney, to whom 
letters testamentary had been theretofore issued, upon the probate of 
the will of the testator by the court of probate of the county of Mont- 
goinery, in the state' of Alabama. The complainants all-ege that the 
will was properly probated in Alabama by the court of probate of 
Montgomery county, that county being the place of domicile of the 
testator at the time of liis death, and that the letters testamentary 
issued by that court to James Berney, February 8, 1875, were valid. 
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The bill is framed upon the theory that tbe défendant fraudulently 
suppressed the fact of such probate from the knowledge of the sur- 
rogate of the city and county of New York, although she was a party 
to the proceeding; and that by reason of various acts on her part 
she is equitably estopped from impeaching or disputing the validity 
of the letters teBtamentary granted to James Berney by the Alabama 
court. Without attempting a minute analysis of the allégations of 
the bill, it suffices to state that the facts and circumstances relied 
upon are claimed to be such that if she is not estopped in her rep- 
résentative character, yet they bind the estate, because she personally 
and ail the other beneficiaries were cognizant of them, and accepted 
distribution under the Alabama probate. It is obvious that if the 
Alabama probate was valid, or, if not valid, if it has been so recog. 
nized by ail the parties in interest that they should not be permitted 
to deny its validity, the complainant's title to the bonds cannot be 
successfully assailed ; and they hâve no f urther interest in the ques- 
tion of the validity of the letters testamentary granted to défend- 
ant by the surrogate of the city and county of New York, and no 
other standing upon which to assail thèse letters. Their only inter- 
est, therefore, in the controversy is to defeat the pending action at 
law, and it is not necessary to enable them to obtain complète justice 
that the letters testamentary be adjudged void. If they can be pro- 
tected in that action they hâve no occasion to resort to an independ- 
ent suit. Notwithstanding the prayer for more extensive relief, their 
bill should be treated as one to stay an action at law; for such, in 
substance, it really is. They should not be permitted to set up a 
man of straw in order to thrust him down, when an occasion and a 
forum hâve already been selected for the real struggle. 

As was said in the opinion of the court in Grand Chute v. Winegar, 
15 Wall. 373, where a bill was filed against Winegar to restrain a suit 
at law brought by him, and to adjudge certain bonds to be canceled 
as fraudulent and void, "a judgment against Winegar in the suit 
brought by him wo.ild be as conclusive upon the invalidity of the 
bonds, would as effectually prevent ail further vexatious litigation, 
would expose the fraud and prevent further déception, as perfectly 
and thoroughly as would a judgment in the equity suit. Under such 
circumstances there is no authority for bringing this suit in equity." 

The complainants can avail themselves as fully and effectually in 
the suit at law of the facts upon which they now seek to stay the 
prosecution of the suit, as they could upon the equity side of the court. 
The doctrine of équitable estoppel or estoppel in pais is now enforced 
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as liberally in courts of law as in courts of equity. "Whatever may 
be the wisdom of the change which has broken down the barriers 
by which the doctrine of équitable estoppel was formerly excluded 
from légal toibunals, it has now gone t.oo far to be arrested or con- 
fined within any limits less than the whole field of jurisprudence." 1 
Smith, Lead. Cas. note, 651. The suprême court, through Mr. Jus- 
tice Swayne, in Dickerson v. Colgrove, 100 D. S. 578-584, reach the 
Bame conclusion. 

The demurrer is sustained upon the ground that the complainants 
cannot, by the frame of their prayer for relief, preclude the court from 
treating the bill as one to stay an action at law, in which they can 
fully avail themselves of the facts as a défense. In such a case it is 
not the duty of the court to examine the substantial merits of the bill. 



United States v. Oregon Ry. & Nav. Co. 

(Circuit Court, D. Oregon. June 1, 1883.) 

1. Taking tMVATB Propebtt— Sélection of and Necessitt for Action to 
Ascurtain Value of — Compensation for. 

An act of congress (29 St. 138) direoted the secretary of war to sélect such 
lands at the cascades of the Columbia river, in Oregon, as he might deem nec- 
essary and proper for the construction and opération of a canal and locks 
around the same, and authorized him to take possession of said lands after he 
had purchased the same; and in case he could not make such purchase at a 
reasonable priée, then to take such possession, as soon as the value of the prop- 
erty was ascertained by a légal proceedlng, in the mode provided by the laws 
of Oregon for the condemnation of lands to public uses therein, in' which the 
department of justice should represent the United States, and the value so as- 
certained was secured or paid to the owner. Held, (1) that the United States 
could exercise the right of eminent domain within the state, whenever neces- 
sary to the exercise of any of the powers conferred upon it by the constitution, 
upon making.just compensation to the owner, which, under the act authoriz- 
ing the taking in this case, must be secured or paid before the property can be 
condemned or occupied without the consent of the owner. (2) The législature 
is the judge of the necessity of taking private property for public use, and 
congress, in authorizing the secretary of war to sélect the necessary lands for 
the canal and locks, made him the judge of the necessity of such sélection — at 
least,in the flrst instance; but, quœre, may not the owner, in an action to con- 
demn the same, allège and prove as a défense thereto, in whole or in part, that 
such sélection, or some portion of it, is wholly unnecessary to the construction 
or opération of such canal or locks ? (3) If the secretary is unable to purchase 
the lands selected at a reasonable price, the United States may maintain the 
action provided for in title 3 of the Oregon corporation act, (Or. Laws, 533,) to 
ascertain the value of said lands, and to procure a condemnation of the same 
to the use in question ; and this court, under section 629, sub. 3, of the KcvUed 
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Stat jtes, has jurisdiction of the same. (4) The sélection of lands by the secre- 
tary, and the bringing of this action by the United States to ascertain their 
value, do not alone constitute a taking of private property for public use, and 
therefore such sélection may be made and action prosecuted until said value 
is so ascertained, although congress has as yet made no provision for paying 
the same ; but judgment of condemnation cannot be given until the compen- 
sation is paid to the owner, or into court for him. (5) After the value of the 
selected lands has been ascertained, the United States may décline to complète 
the purchase; and in case of unreasonable delay in paying the ascertained 
value, the défendant may hâve judgment dismissing the action for want of 
proaecution. 

2. CONDITION PRECEDENT TO ACTION — OFFER OF REASONABLE PkICE. ' 

The conditions précèdent to the right to maintain this action in the state 
court de not apply hère, but it is a condition précèdent to the right of the 
United States to maintain this action in this court, that the défendant refused 
a reasonable price for the property sought to be condemned ; but any offer 
winch the secretary, in the exercise of his judgment as to the value of the 
property, may hâve made, is to be considered "a reasonable one for the pur- 
pose of this action." 

3. Allégation — When Suffictent on Demurrer. 

A gênerai allégation that the défendant refuses to sell certain lands at a 
reasonable price is good on gênerai demurrer, and the only mode of objecting 
to it under the Code of civil Procédure is by a motion under section 84 to 
make it more definite and certain. 

4. Value of Lands Selected. 

It is not necessary in this action that the complaint should contain a distinct 
allégation of the value of the lands selected for condemnation ; but, quœre, that 
the défendant may tender the plaintiff an issue, in its answer on this point 
which the latter must meet in its replication, or the fact as pleaded, will for the 
purposes of the action, be admitted. 

Action to Condemn Private Property to Public Use. 

James F. Watson, for the United States. 

Joseph N. Dolph, for défendant. 

Deady, J. This action is brought by the United States to procura 
the condemnation of four pàrcels of land, containing in the aggregate 
about 40 acres, belonging to the défendant, and situate in the county 
of Wasco, Oregon, for the use of the canal now being constructed by 
the plaintiff around the cascades of the Columbia river, in Oregon. 
The défendant demurs to the complaint for that (1) the court has no 
jurisdiction of the subject-matter; (2) that the plaintiff has no légal 
capacity to sue; and (3) that the complaint does not state factssuffi- 
cient to constitute a cause of action. The complaint allèges that the 
défendant is a corporation, formed and existing under the laws of Or- 
egon, with its principal office at Portland, and is the owner and in 

the possession of the four tracts of land sought to be condemned 

describing them with metes and bounds, and with référence to the 
mnal; that in the construction of said canal locks and, dams ara re- 
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quired; that ail and every of said parcels of land are actually neces- 
sary for the construction and opération of said canal, and to that end 
they hâve been selected by an authorized agent of the plaintif!, act- 
ingunder the direction of the secretary of war; and that the défend- 
ant refuses to sell said parcels of land, or either of them, to the 
plaintiff at a reasonable priée, and concludes with a prayer "that the 
compensation to be paid for the said premises may be determined in 
the manner provided by law, and when the amount thereof shall 
be so determined and paid into court," that judgment may be given 
condemning the said lands to the uses of the aforesaid. 

By section 1 of the river and harbor act of August 14-, 1876, (19 
St. 138,) there was appropriated $90,000 "for the construction of a 
canal around the cascades of the Columbia river," of which amount 
the secretary of war was authorized "to expend so much as in his 
judgment may be necessary and proper to secure title and right of 
way for canal and locks, not exceeding $10,000." It was also pro- 
vided in said section that if it became necessary "to obtain the right 
of way over any lands for the said canal and locks, the secretary of 
war shall take possession of and use said lands after having pur- 
chased the same; or, in case the said lands cannot be purchased for a 
reasonable price, then, after having paid for the same, or secured tb.fr 
value thereof, which value may be ascertained in the mode provided 
by the laws of Oregon for the condemnation of lands for public uses 
in the state, the department of justice shall represent the inter- 
ests of the United States in any légal proceedings under this act to* 
obtain the right of way for said canal." 

By the act of June 18, 1878, (20 St. 157,) there was appropri- 
ated $150,000 "for constructing a canal around the cascades of the 
Columbia;" and by that of June 14, 1880, (21 St. 189,) an appropri- 
ation of $100,000 was made for "continuing opérations" in construct- 
ing said canal. This was followed by an appropriation of $265,000 
for the same purpose, contained in the act of August 2, 1882, (22 St- 
205.) 

By the said act of June 14, 1880, (21 St. 193,) it wasfurther pro- 
vided that — 

" Such parts of the money appropriated Dy this act for any particular im- 
provement, requiring locks and dams, as may be necessary in the prosecution 
of said improvement, may be expended in the purchase, voluntarily or by con- 
demnation, as the case may be, of necessary sites: provided, that such ex- 
penditure shall be under the direction of the secretary of war: and provided: 
fnTther, that if the owners of such lands shall refuse to sell them at reasonable- 
priées, then the priées to be paid shall be determined, and the title and juris- 
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diction procùred, in the manner prescribed by th'e laws of the state in which 
such lands or sites are situated." 

On the argument of the demnrrer, counsel for the défendant made 
the f ollowing points : 

(1) It does not appear that any portion of the appropriation of 1876 or 
1880 is still unexpended, and therefore it does not appear that the plaintiiî 
is now authorized to purcha3e, or can purchase, the preraises; even if the 
"price" was ascertained by agreement or otherwise; (2) the facts stated do 
not authorize the plaintiff to maintain a suit to condemn the promises; and 
(3) the facts showing the necessity of appropriating the lands for the purpose 
in question, or the inability to agrée with the défendant concerning the price 
thereof, or that the défendant will not sell the same at a reasonable price, or 
the value of the premises, are not alleged, and therefore the plaintiff is not 
authorized to maintain this action ; citing Or. Ry. é Nav. Co. v. Or. B. E. Co. 
in MS. Oct. terni, 1882, of the Oregon suprême court, in which it is held that 
a corporation cannot maintain an action to appropriate a right of way over 
the lands of another without alleging and proving that the parties were una- 
ble to agrée as to the compensation to be paid therefor. 

Notwithstanding the awkward and confused language of the pro- 
visions in the acts of 1876 and 1880, supra, they may be fairly inter- 
preted as at least authorizing the United States, by the department 
of justice, to institute and maintain légal proeeedings to ascertain 
the value of any lands whioh, in the judgment of the secretary of 
war, are necessary and proper to secure the right of way for the line 
of the canal and looks, and so much of the adjacent land as may be 
necessary and proper for their convenient construction, opération, 
and maintenance. And this proceeding is to be according to the 
mode provided by the laws of this state for the appropriation of land 
to public uses. This "mode" is provided for in title 3 of the corpo- 
ration act, (Or. Laws, 533,) by which a corporation desiring "to ap* 
propriate lands or the right of way" is authorized to maintain an. 
«iction therefor, in which the right to make such appropriation and 
the value thereof are tried and determined as in an ordinary action 
at law. 

■ The government of the United States has the right of eminent 
domain, and may exercise it.within a state whenever necessarytothe 
exercise of any of the powers- eonferred upon it by the constitution ; 
and no question is made but that the construction of this canal and 
looks is an exercise of such power. In the exercise of this right it is 
not restrained by any constitutional limitation, except that itis bound 
.to make or provide ajust compensation to the owner for the property 
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taken. Kohi v. U. S. 91 U. S. 367; Cooley, Const. Lim. 526; Fifth 
Amendaient to the Const. 

The right to appropriate private property to public use rests with 
the législative power. A législative act may déclare the neeessity of 
the appropriation. And, such acts being "the law of the land," no 
other or further adjudication is necessary on this point. Cooley, 
Const. Lim. 527. 

In this case congress has not absolutely or directly seleeted any 
land at the cascades for the use of the canal, nor declared that there 
is a neeessity for so doing, but it has committed the matter to the 
judgment of the secretary of war, who, it is alleged, has, in pursuance 
of said authority, duly made the sélection in question. But this, in 
contemplation of the législation by congress, is not an appropriation 
of the promises to the public use. Before taking possession the sec- 
retary must purchase the property, either with the consent of ■ the 
owner, or at a "price" to be ascertained in a judicial proceeding 
instituted for the purpose of condemning the same to such use; 
which "price," in the latter case, must be secured or paid tothe owner 
before the land can be declared or considered subject to the public 
use. It may be that the plaintiff will décline the purchase at the 
value fixed upon the property in this proceeding, or that the sum 
appropriated therefor is insufficient for that purpose, and in such case 
the proceeding to appropriate may be considered abandoned or 
delayed until congress furnisb.es the necessary means wherewith 
to complète the purchase, or the court, upon the application of the 
défendant, may order it dismissed for want of prosecution. B. à 
S. R. Co. v. Nesbit, 10 How. 399. But it is not necessary in this 
proceeding, as claimed by counsel for the défendant, that the plain- 
tiff should allège or prove, in the first instance, any fact to show the 
neeessity of appropriating the property, except that in the judgment 
of the secretary it is necessary, and was seleeted by him for that 
purpose ; and if the défendant is allowed, under any circumstances, 
to contest the neeessity of the proposed appropriation, either in whole 
or in part, he must do so by proper pleading and proof , as a matter 
of défense. Cooley, Const. Lim. 538 et seq. Neither is it necessary 
to allège or prove that the plaintiff was unable to agrée with the de- 
fendant as to the value of the premises. By the corporation act of 
Oregon, supra, this inability is made a condition précèdent to the 
right to bring this action, under the authority, of course, of the state, 
and therefore the fact must be alleged and proved by the plaintiff. 
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But congress, in authorizing this proceeding, did not, at leasfc in 
form, make this inability a condition précèdent to its maintenance 
by the plaintiff. But, in effect, the same condition is imposed upon 
the plaintiff by the act of 1876, which, in substance, provides that 
this proceeding to compel a sale shall not be resorted to until the 
owner has refused to sell for a reaspnable price; and this fact is 
alleged in the complaint. But it is objected that the, allégation is a 
gênerai one, without stating when the offer to purchase was made 
and refused, or what was- the price offered. However, this at most 
is only a détective statement of a material fact, for which the only 
remedy provided by the Code of Civil Procédure (§ 8é) is a motion to 
make more definite and certain. As the allégation stands, proof may 
be made under it of ail the particulars implied in it. It is suffieient 
to support a verdict. Nets v. Yocum, 16 Ped. Rep. 168. Nor is it 
necessary that the complaint should contain a distinct allégation as 
to the value of the premises. Whether they are of much or little or 
no value is not material to the plainiifï's right to the relief sought. 
But it may be tbi,t the défendant can tender the plaintiff an issue 
upon this point in its answer, which the latter must meet in his repli- 
cation, or the fact as pleaded will, for the purposes of the action, be 
admitted. 

It only remains to consider the right of the United States to main- 
tain this action under the circumstances and the jurisdiction of this 
court over the subj^at-matter. 

In Kohi v. U. S. the suprême court neld that when congress di- 
rected the secretary of the treasury to purchase a site for a public 
building in Cincinnati, and afterwards appropriated money "for the 
purchase, at private sale or by condemnation, of such site, " that the 
secretary was authorized, under "the national right of eminent do- 
main," to sélect such site, and that the circuit court within whose 
jurisdiction the sélection was made, had, under the act of 1789, juris- 
diction of a proceeding brought by the United States to procure the 
condemnation of the site for the purpose specified. The provision of 
the act of 1789, referred to, is now found in section 629 of the 
Bevised Statutes, which reads : "The circuit courts shall hâve juris- 
diction as follows: * * * Third, of ail suits at common law 
where the United States, or any offieer thereof, suing under the 
authority of any act of congress, are plaintiffs." 

This is décisive of the right of the United States to maintain this 
action in this court; and the complaint is suffieient, unless it is in- 
v,16,no.5— te 
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cumbent on the plaintiff to allège and prove that oongress has ab- 
solutely provided for making the owner of the propeity compensation 
therefor. 

The provision in the acts of 1876 and 1880, appropriating money 
for the purchase of the land, is not absolute. The amounts appro- 
priated may hâve been expended in the purchase of the right of way 
already acquired, or in the construction of the work; or, owing to the 
time that has elapsed, they may hâve been returned into the treas- 
ury as surplus funds under the provisions of section 3691 of the Be- 
vised Statu tes. 

The obligation to make compensation for property taken for the 
public use, under the right of eminent domain, is generally regarded 
as a necessary condition of the exercise of the right, even at common 
law. Cooley, Const. Lim. 559. And it is made imperatively so by 
the fifth amendment to the constitution, which, among other things, 
déclares: "Nor shall private property be taken for public use with- 
out just compensation." This constitutional protection of therights 
of the individual against the public is to be enf orced by the court, 
whenever any departinent of the government undertakes to act in dis- 
regard of it, as the occasion may require. U. S. v. Lee, 106 U. S. 
220; [S. G. 1 Sup. Ct. Rep.,240.] 

Chancellor Kent (2 Kent, 339) says : "A provision for compensa- 
tion is a necessary attendant on the due and constitutional exercise 
of the power of the lawgiver to deprive an individual of his property 
without his consent." 

When property is taken directly by the state, and on its crédit, 
it is generally considered that it is not essential to the validity of the 
act authorizing it to be done, that it should provide for thepayment 
of the compensation before the property is actually taken. It has 
been held to be sufficient if adéquate provision for compensation is 
contaiued in the act; and this provision must be snch as will enable 
the owner to compel the payment of the compensation without 
unnecessary delay or inconvenience. Bloodgood v. M. & H. R. Co. 18 
Wend. 9. 

So far as appears, there is now no provision made by the plaintiff 
for compensating the défendant for this property. The appropria- 
tions which once might hâve been used for that purpose hâve proba- 
bly been otherwise expended or lapsed into the treasury; at least, 
there is nothing appears to the conkary. 

The case then stands thus: Gongress has in effect directed the 
secretary of war to sélect the necedsary and proper lands at the 
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place m question for the construction and opération of the canal and 
locks, and authorized him to take possession of them as soon as the 
value is ascertained in a légal proceeding, which the départaient of 
justice is authorized to institute for that purpose, and the same is 
secured or paid to the owner. The secretary has raade the sélections, 
and the owner having, as is alleged, refused to accept a reasonable 
price therefor, the proceeding to aseertain the value is commenced 
in this court. But congress has made no provision for the payment 
of this value when ascertained, and it may not. 

Upon this state of facts my first impression was that this action 
could not be maintained. But upon further reflection I am satisfied 
that it can. This proceeding, so far, is not a taking of private prop- 
erty for the public use, or One that must necessarily resuit in such 
taking. On the contrary, it is only preliminary thereto, and for the 
purpose of ascertaining the value of the property proposed to be 
taken. The final appropriation of the land will not take place, if 
ever, until the court gives judgment to that effect, which it is not 
authorized to do, and will not do, until its value has been paid to 
the owner or into court for it. 

As has been said, congress may not provide for the payment of 
this value as ascertained in this proceeding, either because it may 
be thpught excessive or from neglect, and in that event the attempt 
to appropriate the property fails — is practically abandoned. The 
only inconvènience that can resuit from the proceeding is that the 
défendant may be putto the trouble and expense of establishing the 
value of its property for naught. But this can be easily remedied by 
providing that the plaintiff in such case shall pay the costs of the 
proceeding, whenever there is a judgment of dismissal. But as the 
United States never pays costs, this is an inconvènience not peculiar 
to this proceeding, and which cannot affect the plaintiff's right to 
maintain it. 

The plaintiff is, in my judgment, entitled to maintain this pro- 
ceeding, so far as to aseertain the value of the lands selected by the 
Becretary of war for the public use, without showing that it has made 
any provision for the payment of such vaine ; but bef ore it can hâve 
judgment condemning the lands to such use it must pay the same to 
the owner. The demurrer is, therèfore, overruled. 
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CoWDREY V. TOWN OF CaNEADEA. 
(Circuit Court, JT. V. New York. June 1, 1883.) 

1. Municipal Bonds — Execution by Agents. 

Purchasers of municipal bonds executed by agents must ascertain at their 
péril that the delegated authority assumed has been conferred. 

2. Bame— Powbks or Majoritt of Tax-Payers. 

The authority of a majority of the tax-payers of a town to incumber the prop- 
erty of a minority against their will in aid of a railroad or other corporation, 
reoeives no countenance from the principles of the common law. Every step, 
therefore, required by the statute authorizing suoh aid must be in strict con- 
formity therewith. 

3. Same — Exercise bt Court or Officer of Spécial Statutort Power. 

"When a court or judicial offlcer exercises a spécial statutory power outside 
the scope of the usual jurisdiction of courts of gênerai powers, the record of 
the proceedings must show that the statutory authority has been pursued. 

4. Same— Bonds op Town of Caneadea Void. 

As in this case the proceedings were instituted, conducted, and completed 
according to the provisions of the original act of 1869, c. 917, and in dis- 
regard of the essential modifications introduced by chapter 925 of the amend- 
ing act of 1871, the appointment by the county judge of the commissioners 
who issued the bonds in suit was a nullity, and such bonds are void. 

5. Same— Payaient of Interest— Whkn a Ratification. 

The rulè that where bonds hâve been irregularily issued by the agents of a 
municipal corporation the payment of interest on them for several years wil] 
amount to a ratification by the muncipality, although the interest was raised 
by taxation, has no application to cases where there is a total want of author- 
ity on the part of the municipality to issue the obligations. 

At Law. 

Isaac S. Newton, for plaintiff. 

Hamilton Ward, for défendant. 

Wallace, J. If the défendant was never authorized to ereate ita 
bonds, and the commissioners who issued them were not the agents 
of the défendants for that purpose, the plaintiff cannot reeover upon 
the coupons in suit. Purchasers of municipal bonds, executed by 
agents, must ascertain at their péril that the delegated authority as- 
sumed has been conferred. The commissioners hère were appointed 
by the county judge of Allegany county, in a proceeding in which he 
was exercising a spécial Btatutory jurisdiction, by virtue of chapter 
917 of the Laws of 1869, as amended by chapter 925 of the Laws of 
1871. Thèse acts authorizing municipal corporations to aid in the con- 
struction of railroads, delegate to a portion of the tax-payers of a 
municipality the power to croate a debt against the consent of other 
tax-payers, and subject the property of ail to taxation for its payment. 
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The spécial charaoter of the jarisdiction exercised by the county 
judge, and the nature of the power invoked by the tax-payers who set 
the proceeding in motion, both require that the prooeeding be strie tly 
pursued. The authority of a majority of the tax-payers of a town to 
incumber the property of a minority, against their will, in aid of a 
railroad or other corporation, reçoives no countenanoe from the prin- 
ciples of the common law. Every step, therefore, required by the 
statute must be in strict conformity therewith. People v. Hulburt, 46 
N. Y. 110. The rule is also inflexible that when a court or judicial 
officer exercises a spécial statutory power outside the scope of the 
usual jurisdiction of courts of gênerai powers, the record of the pro- 
ceedings must show that the statutory authority has been pursued; 
and in this regard the proceedings are on the same footing with those 
of courts of limited and inferior jurisdiction. Denning v. Corwin, 11 
Wend. 647; Thatcher v. Powell, 6 Wheat. jl19; Dyckman 7. New 
York, 5 N. Y. 434; Betts v. Bagley,12 Pick. 572; Town of Huntington 
v. Town of Charlotte, 15 Vt. 46; Morse v. Presby, 25 N. H. 299. 

The application of thèse principles to the case in hand ia fatal to 
the validity of the proceedings in question. It is apparent from the 
record, beginning with the pétition and ending with the adjudication 
and appointment of the commissioners by the county judge, that the 
proceeding was initiated, conduQted, and completed according to the 
provisions of the original act of 1869, and in disregard of the essen- 
tial modifications introdiïced by the act of 1871. The act of 1871 
altered the quorum of tax-payers wbose consent was indispensable to 
the création of the debt. As is stated in the opinion of the court in 
People v. Smith, 55 N. Y. 135, "the object ôf the amendment was to 
prevent the création of a debt for railroad purposes unles3 a majority 
of the tax-payers having a substantial pecuniary interest in the ques- 
tion should assent to it. This record shows that the county judge 
was not called on to inquire, anddid not assume to adjudicate, whether 
the requisite quorum under the existing law had petitioned for or con- 
sented to the création of the bonds in aidof the railroad. As the law 
stood when the proceeding was commenced, it was his province to 
entertain and décide the question whether a majority of tax-payers 
of a designated class desired that the town should create and issue its 
bonds. If he had assumed to décide that such a majority did désire 
the création of the debt, theù it might be important to inquire whether 
he acquired jurisdiction of the proceeding upon such a pétition as was 
presented to him. As it is, the" pétition is mainly important for the 
purpose of interprétation and construction; as, when read in connec- 
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tion with his adjudication, itremoves any doubt which possibly mightr 
hâve existed otherwise as to the meaning and scope of the adjudica- 
tion. Any person reading the record could not fail to understand 
that the county judge had not assumed to décide that there was a. 
majority of consenting tax-payers under the existing statute. If he 
had recited in his adjudication that a minority of tax-payers desired. 
the town to create and issue its bonds, that récital would hâve been 
as effectuai as those which the adjudication contains when read ia 
connection with the pétition. As he did not adjudicate that the 
requisite quorum of tax-payers had consented to the création of the 
debt, his order appointing commissioners to create and issue the 
bonds was a nullity. 

If the bonds had been irregularly issued by the agents of the de- 
fendant, within the doctrine declared in several adjudications, which. 
are controlling in this court, the paymerit of interest upon them for 
several years would amount to a ratification by the town, although the 
interest was raised by taxation. But this doctrine is not applied in. 
cases where there is a total want of authority on the part of the town 
to issue the obligations. Parkersburgh v. Brown, 106 U. S. 487; [S. 
C. 1 Sup. Ct. Eep. 442;] Thomas v. Town of Lansing, 14 Fed. Ref- 
618. 

Judgment is ordered for the défendant. 



Wobts and others ». City of Watertown. 

{Circuit Court, W. D. Wiseonsin. May 28, 1883.) 

Service of Summons— -Actioh against City— Rev. 8t. Wis. } 2637, stjbd. 3. 

Service of the summons in an action against a city in the state of Wiseonsin^ 
by deliverihg copies thereof to the city clerk, and the last-elected chairman of 
the board of street commissioners of such city, at a timewhen the office of 
mayor is vacant and there is no président or presiding officer of the common 
council, is a suffleient service under the provisions of subdivision 3 of section 
2637 of the Hevised Statutes of Wiseonsin. 

At Law. 

Jenkins, Winklcr & Smith, for plaintiffs. 

Bunn, J. This action is commenced by James Gooderham Worts 
and others, résidents and citizens of the dominion of Canada, and 
subjects of Great Britain, against the défendant, who is a municipal 
corporation, organized under the laws of Wiseonsin, and a citizen of 
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"Wisconsin, to recover the sum of $10,000, the principal of certain 
railroad bonds of $1,000 each, issued by said city in the year 1856, 
together with interest on said bonds since their date. 

There having been no appearance in the case by the défendant, the 
plaintiffs make application for judgment by default against the de- 
fendant, and submit a question of law to the court arising on the suf- 
ficiency of the service of the summons upon the défendant city. The 
Bevised Statutes of Wisconsin (subdivision 3, § 2637) provide that 
in actions against a city the service of summons shall be made by 
delivering a copy thereof to the mayor and the city clerk. 

The charter of the city of Watertown provides for a mayor, (see 
■chapter 233, Gen. Laws Wis. 1865, p. 266;) but by chapter 163, § 
5, P. & L. Laws Wis. 1870, p. 399, a resignatiou of the mayor in 
writing, filed with the city clerk, takes effect from the time of such 
filing. Chapter 3, § 3, Laws 1874, dispenses with the signature of 
the mayor to ail warrants, and allows the city clerk to issue them 
alone. Chapter 204, P. & L. Laws 1871, provides for a board of 
.street commissioners and confers certain powers upon said board.' 
-Chapter 46, Laws 1879, § 2, provides that the said board of street 
commissioners of said city, and the chairman of said board, shall 
hâve concurrent power with the mayor and common council of said 
-city, in the appointment of inspectors and clerks of élections, and 
shall hâve ail other powers conferred by law upon said mayor and 
common council, subject to the control of said common council, ex- 
•cept the power of levying taxes, which they shall not hâve in any case 
whatever. 

The return of the marshal indorsed upon the summons shows that 
lie served the summons upon the city of Watertown by delivering a 
copy thereof to Henry Beeber, city clerk, and also a copy thereof to 
Charles H. Gardner, city attorney, and a copy thereof to Thomas Bax- 
ter, the last-elected chairman of the board of street commissioners of 
said city, the twenty-third day of December, 1882, the office of mayor 
of said city being vacant, and there being no président of the com- 
mon council, nor presiding officer of the common council, in office. 

The question for our détermination is whether or not this ïs a suffi- 
cient service of summons; and we are clearly of opinion that it is. 
The évident effect of section 2, c. 46, Laws 1879, in connection with 
the provisions of the previous law referred to creating and organiz- 
ing such board of street commissioners, is to make the power of the 
said board of street commissioners and the chairman thereof (except 
in the one respect of the power of levying taxes) equal in ail things 
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to that of the mayor; and that upon the résignation of the mayor, 
which résignation of itself , upon the fact of filing, without an accept- 
ance thereof, ipso facto vacatea that office, the said board of street 
commissioners and chairman thereof became mayor pro hac vice, and 
as such hâve ail the usual powers of a mayor, including that of receiv- 
ing service of summons in suits against the city. 

There being a default in the case, the plaintiff will be entitled to 
judgment as prayed for in the complaint. 

In this opinion Mr. Justice Harlan, who sat in the case with the 
district iudge, concurs. 



United States v, Sowi.es. 

District Court, D. Vermont. May 28, 1883.) 

Contempt — Refusai, of BANKiiDPT to Obey Order of Court — Commitment tiix 

FUBTHBK OrDBB. 

A bankrupt, for non-compHance with an order of the court directing him to 
pay over to the assignée certain funds fraudulently retained by him, was com- 
mitted to jail for contempt until he complied with such order. He never did 
comply with the order, but was admitted to bail for lus remaining within the 
district subject to the order of the court and recommitment. For his contin- 
uing contempt in not complying with the order he was recommitted, and again 
released on his own recognizance not to départ out of the district, and to sub- 
mit himself to ail orders in the promises. He Ieft the district to réside, and a 
warrant was issued for his arrest and commitment until compliance or further 
order, on which he was a third time arrested, and released on bail until hearing 
could be had. Held, that as the court had power to commit until further order, 
the arrest was légal and the bail valid. 

At Law. 

Kittredge Haskins, U. S. Atty., and William D. Wilson, for plain- 
tiff. 

Heman S. Royce, for défendant. 

Wheeler, J. This is an action of debt upon a recognizance for 
the appearance of William Doran. The only questions made are as 
to the validity of the recognizance when entered into. The bank- 
rupt law provided that the bankrupt should at ail times, until his 
discharge, be subject to the order of the court, and that for neglect 
or refusai to obey any order of this court he mighfc be committed and 
punished as for a contempt of the court. Eev. St. § 5104. 

Doran was by this court adjudged a bankrupt. The assignée al- 
leged that the bankrupt had not delivered up ail the property which 
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passed by the assignment, and on proceedings to compel delivery 
it was found that ne had detained from the assignée the sum of 
$2,529.50, which he was ordered to deliver by a time named. The 
e vents of the proceedings hâve much more than justified this finding. 
He did not deliver or pay that sum, and, on full hearing, was ad- 
judged guilty of conteront for that cause, and committed to jail until 
compliance. 

The order has never been complied with in any part. After con- 
finement for several months, he was, on his application, and showing 
that his health was impaired, admitted to bail for his remaining 
within the district, subject to the order of court and to recommit- 
ment., A few months after that, on pétition of- the assignée, he was 
cited to appear and show cause why he should not be recommitted for 
his continued non-compliance, and, on appearance and hearing, was 
recommitted. Again, on his pétition and showing as to his health, 
he was admitted to bail, but on his own recognizance not to départ 
out of the district, and appear before the court at ail times when re- 
quired, and submit himself to ail orders in the premises. He left 
the district to réside, and on pétition of the assignées a warrant was 
issued for his arrest and commitment until compliance or further or- 
der. He was arrested on this warrant, and applied for further hear- 
ing, and for admission to bail until further hearing could be had, 
and, on this application, the bail in suit was taken. It is objected 
that the arrest was without authority, and therefore the recogni- 
zance was void. 

It is strenuously objected that when he was discharged he waB 
under sentence and in exécution, and that this court had no power to 
discharge him so as to leave him subject to recommitment. He was 
not convicted of any act complète in itself constituting a contempt, 
ancïTined, and committed for non-payment of the fine; nor for pun- 
ishment merely. The refusai to comply with the order requiring de- 
livery to the assignée was a continuing contempt. After the first 
admission to bail he was, on notice and hearing, committed again for 
his continued défiance of the order of court. This commitment was 
within the provisions of the bankrupt law referred to. The commit- 
ment was until submission or further order. There was no submis- 
sion, and the further order was a release on his own recognizance, 
and a further recommitment on its breach, and his further dis- 
obedience. It is argued that this commitment until further order was 
beyond the power of the court, and whether it was or not has been the 
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subject of some examination. The powcr to punish for contempt of 
court by the court itself is very ancient, nearly as ancient as courts, 
and very important to the administration of justice; and proceedings 
for the punishment of contempts hâve been left almost wholly to the 
discrétion of the courts, vindicating their own dignity and authority. 
This form of punishment by commitment until further order was 
adopted very early, and has been continued with great, although not 
perfect, unanimity. In Chancey's Case, 12 Coke, 82, which arose 
in 1611, the commitment of Sir William Chancey for not complying 
with an order to allow his wife a compétent maintenance was "un- 
til further order shall be taken for his enlargement;" and in the Case 
of Brass Crosby, (Lord Mayor of London,) 3 Wils. 188, the commit- 
ment by the house of commons for breach of its privilège was* "dur- 
ing the pleasure of this said house;" and in Yates' Case, 4 Johns. 
317, the prisoner was committed to jail, "there to remain until the 
further order of the court." ' Ail those cases came up on habeas corpus, 
and brought in question the validity of the commitments. 

In Chancey's Case he was discharged because the order to allow 
his wife a compétent maintenance, without further spécification, was 
so gênerai that he could not know when it was complied with; but 
the propriety of the commitment until further order was not ques- 
tioned. In the Lord Mayor of London's Case the commitment was 
fully sustained. In Yates' 'Case this form of commitment wasfully 
sustained, and was stated by Kent, C. J., to hâve been established in 
ail the English courts, and in the two houses of parliament, from al- 
most time immémorial, and to hâve become too deep-rooted and in- 
veterate a practice for them thus to correct, and as to which he was 
persuaded that there existed sound reasons for its universal adop- 
tion. 

Yates was committed by the court of chancery for a contempt of that 
court, was twice discharged by a judge of the suprême court on habeas 
corpus, and twice recommitted by the chancellor, and was after the 
second recommitment brought before the suprême court on the habeas 
corpus. The authority to recommit after discharge was much ques- 
tioned ; not on the ground that the court of chancery could not dis- 
charge and recommit, on bail or otherwise, but because of the habeas 
corpus act of New York, which provided that no person who should be 
set at large upon any habeas corpus should be again imprisoned for 
the same offense unless by légal order or process of the court wherein 
he was bound to appear, or other court having jurisdictionof the cause. 
1 Rev. Laws, 355. 
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The right to recommit was fully sustained by the majority of the 
;supreme court. This décision was reversed by the court of errors in 
Yates v. People, 6 Johns. 337; but was affirmed in Yates v. Lansing, 9 
Johns. 22é. 

As this imprisonment was designed merely to compel obédience and 
not as a punishment, and the continued disobedience was a oontinued 
•contempt, it is considered that the arrest was légal and the recogni- 
.zance valid. 

Judgment for plaintif!. 

See In re Cary, 10 Fed. Rep. 622, and note, 629. 



Zeun and others v. Kaldenbebo. 

(Circuit Court, 8. D. New York. April 19, 1883.) 

Patents for Inventions — Infiungkment. 

Where the patent granted to plaintifE is limited by the description and claim 
to a hand mirror or toilet glass, in which an elastic cushion or packingis inter- 
posed between the glass and the back of the frame, the office of the cushion 
being to press the glass against the beveled rim of the frame, défendant cannot 
escape liability ior infringeuient when he appropriâtes the complainant's in- 
vention, altbough by the location of the packing outside the periphery hispack- 
ing performs an additional office, and may involve sufficient invention to susr 
tain lus patent. 

In Equity. 

L. C. Raegerer, for complainant. 

Sam Tro. Smith, for défendant. 

Wallace, C. J. It is quite obvious that Zeun is entitled to the 
crédit of the conception which imparts the main value to the inven- 
tion described in the Aefendant's letters patent. But unfortunately 
Zeun, in the letters patent granted to him, is limited by the descrip- 
tion and claim to a hand mirror or toilet glass in which an elastic 
cushion or packing is interposed between the glass and the back of 
the frame. The office of this cushion iB to press the glass against 
the beveled rim of the frame. The employment of any cushion 
which will perform this office, in combination with the other parts, is 
an infringement of his patent. Some of the toilet mirrors made by 
the défendant fall within this category, because a part of the elastic 
packing is beneath the edge of the glass sufficiently to press the glass 
against the upper rim or lip of the frame. The patent of the défend- 
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ant, however, does not necessarily require the elastic packing to be 
interposed between the glass and the back of the frame. As shown- 
in his patent, the packing may surmount the periphery of the glass 
without having any part of it located beneath the glass, or so as to 
press the glass against the rirn or lip of the frame. It may be doubt- 
ful whether the packing would practically be satisfactory if located 
entirely outside the periphery of the glass. However this may be, 
the défendant cannot escape liability for infringement when he ap- 
propriâtes the complainants' invention, although, by the location of 
the packing outside the periphery, his packing performs an additional 
office, and may involve sufficient invention to sustain his patent. 
A decree is ordered ±or complainant. 



Miller and others v. Pjckkrixc..* 
{Circuit Court, E. D. Pennsylvanla. April 25, 18S3.) 

1. Patents — Evidence of Novelty and Utii.itt. 

Sufficient évidence of patentable meril is shown where the proofs establish 
that the patentée was the flrst to conceive the idea of eonstructing the device 
described in his patent, whereby improved results were accoraplished, and that 
the public bas attested its superior utility and value by adopting the same in- 
stead of the constructions previously used. 

2. Improvement in Car Si'kings — Infringement. 

A patent for " a coiled, edge-rolled spring, the inner edge of which is of 
greate'r thickncss than the outer edge,"is infringed by a spring made of a bar 
slightly thicker in the middle than at the edges, but wliich, when coiled around 
a mandrel, becomes of the forin described in the patent. 

3. Same — Anticipation. 

The United States patent (reissue No. 6,321) for improvement m car springs 
is not anticipated by the English patents (Nos. 670, 1,711, and 2,404,] for im- 
provements ia railway carriage buffer and other springs. 

In Equity. Hearing on bill, answer, and proofs. 

Bill torestrain an alleged infringement of patent, reissue No. 6,321, 
dated March 9, 1875, granted to James C. Pickles and James P. 
Hayes, for improvement in car springs, assigned to complainants, in 
which the claim was : 

(1) A coiled, edge-rolled spring, the inner edge of which is of greater verti- 
cal thickness than the outer edge, substantially as set forth. 

(2) An edge-rolled spiral spring, composed of a single aietallic bar of vary- 
ing thickness in trans verse section, substantially as set forth. 

•Reported by Albert B. Oullbert, Esq., of the Phtladelphia bar. 
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(3) An edge-rolled spiral spring, having one edge of greater vertical thick- 
ness than the other, substantially as set forth. 

The respondents denied that complainants' patent possessed any 
patentable merit, and contended that for more than 30 years it had 
been matter of common knowledge that, when. a bar of iron or of 
steel of rectangular or other shape, is edge-rolled (eoiled) upon a man- 
drel, as in forming a spiral spring, the edge nearest the mandrel will 
"upset" or thicken, while the outer edge will "draw down" or thin 
down. Eespondents also denied the alleged infringement, and showed 
that they used in the manufacture of springs a bar slightly thicker 
in the middle than at the edges, and produced the English patent 
No. 1,711, dated July 16, 1860, issued to W. P. Henson, for im- 
provements in railway carriage buffer and other springs, and Eng- 
lish patent No. 670, dated March 16, 1861, isBued to the same, for 
railway carriage buffer and other springs, and also English patent 
No. 2,404, dated September 30, 1864, issued to the same, for buffer 
and other springs, as anticipations of complainants' patent. It ap- 
peared that in 1869, among several springs constructed in the course 
of experiments, several of the form claimed by the complainants had 
been constructed, but it was not shown that any practical use had 
been made of either. 

Francis T. Ghambers and George Harding, for complainants. 

Charles F. Corson and Henry Baldwin, Jr., for respondents. 

McKennan, J., (Butler, J., concurring.) The brevity of the pat- 
ent, on which this suit is founded, is one of its excellences ; especially 
as it is not déficient in clearness and simplicity in the statement and 
description of the object, nature, and form of the invention. 

The object of the patentée was to produce a car spring, combining 
in an eminent degree the qualities of lightness, strength, and elastic- 
ity. It is made from a bar of métal of requisite form, which is rolled 
on its edge into the shape of a coil around a mandrel. The neces- 
sary effect of this treatment is to increase the vertical thickness of 
the inner edge of the bar, and so make it thicker than the outer 
edge. This is the essential and characteristic feature of the inven- 
tion. Hence the claim for "a eoiled, edge-rolled spring, the inner 
edge of which is of greater thickness than the outer edge." 

It is urged that, as edge-rolling of metals, and spiral-springs, were 
well known in the arts before the date of the patent in question, theal- 
leged invention described in it is without patentable merit. This is suf- 
ficiently answered by the facts that Pickles was the first to conceive the 
idea of constructing a spring of the peculiar form described in his pat- 
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ent, whereby improved results were accomplished, and that the public 
has attested its superior utility and value by adopting it instead of the 
other springs then in use. Thèse facts imply the exercise of suffi- 
eient inventiveness to sustain a patent. Nor has the objection to the 
patent on the ground that the device described in it waa made by A. 
H. Campbell, and indicated in the Bnglish patent of Henson, any 
better foundation. 

Campbell assisted W. E. Nichols in making expérimenta to pro- 
duce springs of différent shapes in 1869. One of thèse was like Pick- 
les'. But it does not appear that it was tested or used in any way, 
or that it has been heard of since. The public never derived any 
benefit from it ; and it is clear that it must be assigned to the category 
of abandoned experiments. 

Henson's patent is not for the same invention, even by remote 
similitude, as Pickles' ; and, therefore, does not anticipate it. We 
cannot treat the spécification of that patent as a publication within 
the meaning of the act of congress. But if it could be so treated, it 
shows nothing more than, by two of the drawings, that bars whose 
edges are of différent thicknesses, are used in the construction of Hen- 
son's invention. It is certainly déficient in verbal directions, by the 
pursuit of which a skilled mechanic could construct a spring like 
Pickles'. 

Upon the question of infringement we think there is no room for 
doubt. The défendant uses a bar which is slightly thicker in the 
middle of its surface than it is nearer its edges, but when it is coiled 
around a mandrel it ia thereby impressed with the distinguishing 
feature of the Pickles spring. It ia a coiled, edge-rolled spring, the 
inner edge of which is of greater vertical thickness than the outer 
edge. This is an infringement, irrespective of the form of the bar 
used in its construction. 

We are, therefore, of opinion, that the complainant is entitled to 
an account and injunction, and a decree will accordingly be entered. 
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Fibe Extinguisheb Manup'g Co. v. Gbaham, Adm'r. (In Equity.) 

Gbaham, Adm'r, v. Fibe Extinguisheb Manuf'g Co. (CroBS-bill.) 

{Circuit Court, W. D. Virginia. May 9, 1883.) 

1. Patent— Spécial Act Granting; Patent to Heibs — Effect of Assignmbnt 

bï Invkntob. 

Where an inventor makes an assignaient of a part interest in his invention 
to another, and, both he and his assignée having lost ail right to a patent for, 
such invention, by opération of law and by lâches, congress subsequently passes 
a spécial act, which relieves the heirs of such inventor of the disabilities exist- 
ing, and preventing thém from renewing and reviving an application by the 
administrator for a patent; authorizes the administrator to renew the appli- 
cation ; empowers the commissioner of patents to grant and issue letters patent 
for the invention ; directs that the patent When issued shall hâve the same force 
and effect as though no delay had occurred in grantingit; requires that the 
invention sbould hâve been new and useful at the time of the original applica- 
tion ; and saves to ail persons having machines containing said invention in use 
at the time of the issuing of the patent the right to continue the use of them 
without charge or molestation, but says nothing of the rights of assignées of the 
invention,— the title of the heirs to the patent granted by such act is in the nat- 
ure of a title by purchase, and is not affected by the assignaient. 

2. 8amb — Spécial Law Extendino Patent — Effect of. 

A spécial law extending a patent is ingrafted on the gênerai law, not for the 
purpose of changing the rights intended by congress to be conferred by it, or 
of enlârging or restricting its purport, but only for the purpose of subjecting 
those rights to the principles of the gênerai law relating to the validity of 
patents, and to the jurisdiction and practice of courts administering those 
rights. 

Dr. William A. Graham, who died in 1857, was the inventor or dis- 
ooverer of a method of extinguishing fires by means of throwing upon 
burning substances a stream of liquid combined of carbonic acid gas 
and water, highly condensed. He made reapplication for a patent 
for this discovery at the patent-office of the United States, in Wash- 
ington, in November, 1837. His invention is now conceded to hâve 
been original, novel, and valuable. His application was exaniined 
and was refused on the twenty-fifth of November, 1837. It was re- 
examined, at his solicitation, and a second time refused, on the six- 
teenth of December, 1837. He then madeout a new and more formai 
spécification, which he filed on the twenty-ninth of December, 1837, 
in which he claimed the invention, not only of the liquid he described 
but also of the apparatus by which to apply it to the extinguishing 
of fires. This second renewal and amended form of the application 
was not acted upon at the time, or for 14 years afterwards, by the 
commissioner of patents, action having been suspended at the request 
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of Dr. Graham, made in writing on the thirteenth of Jaly, 1838. It 
seems that sickne'ss and want of means compelled him to leave Wash- 
ington in January, 1837, and that an accident and poverty prevented 
his return there until 1851. On the thirteenth of December, 1851, 
he renewed his application by letter. In reply he was again inf ormed 
by letters of the department dated on the twenty-third of December, 
1851, and on the nineteenth of January, 1852, that his application 
could not be reconsidered or acted upon. On the thirteenth of 
January, 1852, he had executed to Augustus W. Burton an assign- 
aient, by which, referring to his " new " and useful improvement 
in extinguishing rires, for which he had "made application for letters 
patent of the United States, [he] assigned to Burton one quarter of 
the full and exclusive right to ail the improvements made by [him] as 
fully set forth and described in the spécifications which [he] had pre- 
pared and executed preparatory to obtaining letters patent therefor ; 
to be hèld and enjoyed by the said Augustus W. Burton, etc., to 
the full end of the term for which said letters patent are or may be 
granted." Both Burton and Dr. Graham were résidents, atthetime, 
of North Carolina, and this assignment was executed at Washington, 
where they both were, for the purpose of obtaining this patent. Dr. 
Graham was a native of Virginia, but lived for many years and died 
in North Oarolina. Both Dr. Graham and Burton seemed to hâve 
regarded and accepted as final the letter of the department dated the 
nineteenth of January, 1852, before alluded to, refusing toreconsider 
the application for the patent which had been pending or suspended 
since December 23, 1837. There is no évidence that either of 
them took another step in furtherance of the application. The as- 
signment of a part interest by Graham to Burton was made to ob- 
tain the means of defraying the expenses of this visit to Washington, 
and of prosecuting the application. There can be no doubt that the 
assignment of Graham was intended to transfer a fourth interest to 
Burton of this identical invention, for which he then had an applica- 
tion before the department, and which was finally rejected six days 
after the date of the assignment. During the years 1851 and 1852, 
and, probably, during the whole or greater part of the period which 
had intervened since 1837, it was a rule of practice in the department 
of the commissioner of patents to hold that, after a second rejection, 
a case was not entitled to any further examination, unless under pe- 
culiar circumstances. It was also the practice of the department dur- 
ing the same period to hold that no deliberate décision by one com- 
missioner of patenta should be revised by a subséquent one. Ses 
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Patent-office Eeport for 1851-2, House Doc. 65, 32d Congress, 2d 
Sess. p. 456. 

The several laws limiting the time for applying or renewing appli- 
cations for patents affecting the case at bar are as follows : 

Section 12 of the patent laws of 1861, (12 St. at Large, 248,) among 
other things, provided " that ail applications for patents shall be 
oompleted and prepared for examination within two years of the filing 
the pétition; and, in default thereof, they shall be regarded as aban- 
doned by the parties thereto, unless it be shown to the satisfaction 
of the commissioner of patents that such delay was unavoidable ; and 
ail applications now pending shall be treated as if filed after the pas- 
sage of this act." 

In the patent laws of July 8, 1870, (16 St. at Large, 202,) this sec- 
tion 12 of the law of 1861 is repeated by section 32, except that the 
later law left no discrétion to the commissioner to reinstate a lapsed 
application. And section 35 of the law of 1870, (Id. 202,) provided 
that — 

" Where an application for a patent has been rejected or withdrawn prior 
to the passage of this act, the applicant shall hâve six mouths from the date 
of sueh passage to renew his application, or to file a new one, and if ne omits 
to do either, his application shall be held to hâve been abandoned. Upon the 
hearing of such new application, abandonment shall be considered as a ques- 
tion of fact." 

This act of congress, and of course this section of it, were in force 
until the passage of the Bevised Statutes of the United States the 
twentieth of June, 1874. No advantage of the six-months' provision 
of the law of 1870 was taken by Graham, who was dead, nor by Gra- 
ham's administrator, under section 34 of the act of 1870, now sec- 
tion 4896 of the Revised Statutes, nor by Burfcon, who lived until 
1877, nor by any one for either of them, to revive the application for 
the extinguisher which had been finally rejected on the nineteenth of 
January, 1852. 

The Eevised Statutes, in section 4894, in force since 1874, provide 
that "ail applications for patents shall be completed and prepared 
for examination within two years after the filing of the application, 
and in default thereof, or upon failure of applicant to prosecute the 
same within two years after any action therein, of which notice shall 
hâve been given to the applicant, they shall be regarded as aban- 
doned by the parties thereto, unless it be shown to the satisfaction of 
the commissioner of patents that such delay was unavoidable;" a pro- 
v,16,no.5 — 35 
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vision which substantially revived the like one in the law of 1861, 
supra. 

No one of thèse saving clauses was ever availed of by Dr. Graham, 
who died in 185Î, or by Burton, who lived until 187T, or by any one 
for them. Burton had power to aet in his own interest as fully as 
Dr. Graham; for section 4898 of the Bevised Statutes, repeating sec- 
tion 11 of the patent law of 1836 and section 36 of the law of 1870, 
provides that "every patent or any interest therein shall be assign- 
able in laiv by an instrument in writing;" a provision which has 
been frequently held to apply to inventions for which patents hâve 
not.yet issued. And section 4895, repeating section 6 of the patent 
law of March 3, 1837, (5 St. at Large, 193,) provides that patents 
may be granted and issued or reissued: to the assignée of the inventor 
or discoverer. No steps whatever seem to hâve been taken by Bur- 
ton to secure the benefit of his assignment from Dr. Graham of a 
fourth interest, by following up and prosecuting their application for 
letters patent for the Graham extinguisher. 

It is the policy of congress, after the death of inventors and orig- 
inal ownèrs of patent-rights, to secure the benefits of them to heirs or 
devisees rather than to personal distributees. Thèse rights are ex- 
pressly vested by law in personal représentatives in trust for heirs or 
devisees; and patent-rights are thus made to partake somewhat of 
the character of real estate. Section 10 of the patent act of 1836, 
section 34 of the act of 1870, and section 4896 of the Bevised Stat- 
utes, provide that " when any person having made any new invention 
or discovery for which a patent might hâve been granted, dies before 
a patent is granted, the right of applyingfor and obtaining the patent 
shall devqlve on his executor or administrator, in trust for the heirs 
at law of the deceased, in case he shall hâve died intestate; or, if he 
shall hâve left a will disposing of the same, then in trust for his 
devisee." 

Notwithstanding the summary rejection of the application of Dr. 
Graham twiee in 1837, and twice again in 1851 and 1852, the com- 
missioner of pate-^s awarded to W. H. Phillips, an English subject, 
in 1860, a patent for a similar invention. In 1869 this officer granted 
a patent to Carlier & Vignon, of Paris, France, a patent for an ex- 
tinguisher atmost if not quite identical with that refused to Dr. Gra- 
ham in 1837 and in 1851. Also, in June, 1871, a patent for an ex- 
tinguisher which would probably be an infringement upon Graham's, 
was granted to David M. Ford of Chicago, Illinois. 
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As before stated, Dr. William A. Graham died in 1857. He was un- 
married and left no descendants. His brother, Dr. Arohibald Gra- 
ham of Lexington, Roekbridge county, Virginia, qualified as his ad- 
ministrator, before the proper court of Rockbridge county, on the 
second of January, 1872. 

In 1877 Dr. Arohibald Graham went before congress in behalf of 
the heirs of William A. Graham, of wbom he was one, seeking to ob- 
tain a.reparation of the injustice which his brother had sustained from 
the action of the commissioner of patents. By an act approved Jane 
11, 1878, congress, as if desiring to requite in some degree this injustice 
to a meritorious and original American inventor, and to vindicate 
the claims of this country to a valuable discovery whiob stood ac- 
credited by the American patent-office to France, provkled "that the 
heirs of William A. Graham be relieved of and from ail disabilities 
now existing and preventing them from renewing an application by 
the administrator of the estate of said William A. Graham, deceased, 
for a patent for a novel method of extinguishing fires ; that the said 
administrator be authorized to renew said application, conforming the 
same to présent rules ; and that the commissioner of patents be au- 
thorized to grant and issue letters patent for the invention or inven- 
tions set f orth in such application ; said patent, when issued, to hâve 
the same force and effect from and after the date as though no delay 
had occurred in prosecuting said application, or in granting a patent 
therefor : provided, etc., that ail persons or parties having machines 
containing said invention, or any part thereof, in use at the time of 
such patent, shall hâve the right to continue the use thereof without 
charge or molestation," etc. 

In pursuance of this act, a patent was issued to the administrator 
of William A. Graham, numbered 205,942, and bearing date the 
ninth of July, 1878. On the thirty-first of July, 18'78, Dr. Arohibald 
Graham, the administrator, entered simultaneously, and with the 
knowledge and consent of ail the several contracting parties, into 
seven several contracts of license, respectively with (1) Charles T. 
Holloway of Baltimore; (2) William K. Platt of Philadelphia ; (3) the 
North American Pire Annihilator Company of Philadelphia ; (4) Ster- 
ling F. Hayward of New York; (5) the Protective Fire Annihilator 
Company of New York; (6) the Babcoek Manufacturing Company of 
Chicago; and (7) the New England Manufacturing Company of North- 
ampton, Massachusetts, — by which a license was granted to each of 
thèse several licensees to manufacture, use, and vend to others to be 
used, apparatus and machines contained wholly or in part the inven- 
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tion and improveruents described in said letters numbeued 205,94-2. 
The administrator stipulated that thèse seven licenses were ail tliat 
should be granted except by the written consent of the respective 
licensees; that the patent should not be sold, but should rernain as 
the property of the grantor, and that the administrator and proprietor 
should not engage in the manufacture of machines. On the part of 
the licensees it was severally agreed that each would respect the rights 
of ail persons holding under either of them ; that neither of them 
would assign or sell his license to any pevson not of the seven without 
the consent of ail the other licensees ; that such a sale would forfeit 
the license held by such licensee; that in case any one of the seven 
licenses should be declared forfeited no other license shoald issue in 
lieu of it; and that ail machines of the capacity of 18 gallons and up- 
wards should be classed as tanks, and ail below as portable machines. 
It was also stipulated by each licensee, in paragraphe numbered aa 
about to be indicated, — 

(1) That each licensee should pay as a royalty $10 dollars for every tank and 
$1 for every portable machine manufactured. 

(3) That on the firsfc day of October, January, April, and July of every year 
a swom statement should be forwarded to the administrator, by each licensee, 
of ail machines of each class made in the preceding quarter of the year; and 
that on or before the tenth day of the said respective months, each licensee 
should pay to the administrator the amount due him as royalties. 

(4) That each licensee should keep in a separate book or books an accurate 
account of the machines made by him, which should at ail times be open to 
the administrator; and 

(7) That the administrator should hâve a right to forfeit and annul any 
license upon any failure to comply with clauses ftrst, third, or fourth of the 
license contract, and for any failure to manufacture or sell machines for six 
consécutive months. 

The présent suit is brought by tlie Fire Extinguisher Manufactur- 
ing Company of New York. It is successor to the Babcock Manufac- 
turing Company of Chicago, which before its contract with Graham's 
administratrator had been operating under the patent of Carlier & 
Vignon, which the courts had declared void. This Fire Extinguisher 
Company was only in this way one of the seven original licensees 
who received grants from the administrator. It had also, at some 
time or times previously to the institution of this suit, by purchase 
or contract, absorbed the rights or control of ail the licenses except 
that of Charles T. Holloway. Though it professes to represent hère 
only the licenses to (5) the Protective Company, (7) the New England 
Company, and (3) the North American Company, yet the évidence 
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shows that it really represents, as before stated, ail the original licen- 
sees from Graham's administrator except Charles T. Holloway. It 
may be added, without setting out the évidence of the fact in détail, 
that ail the licenses hâve, technically considered, been forfeited ex- 
cept that of Holloway ; and that, with the same exception, ail hâve 
been declared forfeited and null by the administrator of Graham. 

The complainant company, on the twenty-seventh day of January, 
1879, purchased of Julia L. Burton, widow and administratrix of Au- 
gustus W. Burton, ail of her deceased husband's interest in the one- 
quarter part of William A. Graham's invention derived througb said 
Graham's assignaient to Burton of the thirteenth of January, 1852, 
before mentioned. The considération nominally agreed to be paid 
for this interest was $30,000, sôme two-thirds of which was to be 
taken in the shares of the capital stock of the company at their par 
value, and the rest in cash. 

The delinquencies of the licensees in making reports to the admin- 
istrator, and in paying the royalty due to him, and in manufacturing 
machines as stipulated, is excused by the complainant on the ground 
of the discovery of the Burton assignment, and of the cloud upon the 
patent thus arising. Dr. Archibald Graham died in August, 1880, and 
his son Dr. John A. Graham, of Lexington, Virginia, qualified in his 
stead as administrator de bonis non of William A. Graham. There is 
no évidence in the case to show that either of the administrators, or the 
heirs, had any cognizance of the assignment of any interest to Bur- 
ton until it was brought to light, as late as 1879, — not by Mrs. Bur- 
ton herself, but by one J. $lliot Condict, a person connected with 
patents and with patent practice, and who seems to hâve been active 
and industrious in searching for and making available the Burton as- 
signment. It appears from the évidence that the interest of Mrs. 
Burton is now owned by the complainant in this cause, by assignment 
bearing date the twenty-seventh day of January, 1879. 

The bill of complaint does not charge Graham's administrator with 
any breach of contract, except so far as the existence of the Burton 
assignment constitutes one. Among other things it prays for com- 
pensation for the damages resulting to complainant from the defect 
in title of the grantor of the license, by reason of the grantor having 
owned only three-fourths of the interest in the patent granted; an- 
other fourth being owned by the représentative of A. W. Burton's 
estate, complainant having been obliged to purchase that fourth at 
the price of $30,000. The bill further prays for a référence to a 
master, and for an account of the royalty due the administrator on 
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one side, and the compensation due to the complainant as aforesaid 
on the other. It also prays for proper injunctions, and that the for- 
feitures and annulnients of licenses which had been declared by the 
administrator shall be set aside. The cross-bill of the administrator 
prays that the six licenses heretofore mentioned may be declared for- 
feit and null; that the assignment of Julia L. Burton, administratrix, 
to the complainant, of the fourth interest in the invention may be 
decreed of no effect, null, and void, and for proper accounts and in- 
junctions. 

Hughes, J. The controlling question in this case is whether the 
présent owners of the interest of Augustus W. Burton in the Graham 
invention derived any benefit from the spécial act of congresa of June 
11, 1878, authorizing the granting of letters patent for the invention. 
If that aét inured exclusively to the benefit of the heirs of the in- 
ventor, then the complainant hère has lost its légal rights. It has lost 
them because those whom it represents did not comply with the stip- 
ulations of their several licenses as to making quarterly reports, pay- 
ing up royalties due quarterly to the administrator, and continuing 
to manufacture machineB without interruption for any six consécu- 
tive months; and their licenses are legally forfeited because of this 
non-compliance with express stipulations. If, on the other hand, 
that act inured to the benefit of the owners of the Burton fourth in- 
terest, then it would seem that, by reason of the cloud resting upon 
the Graham title, the licensees were not bound to proceed with the exé- 
cution of their respective contracts until it was cleared up; and a 
court of equity may relieve them from the légal effects of their inac- 
tion. Thus the case rests upon the effect to be given to the spécial 
act of June 11, 1878. 

A. number of décisions of the suprême court of the United States 
hâve been cited in behalf of complainant in an argument to show 
that this act did inure to the benefit of the holders of the Burton as- 
signment as effectually as to that of the heirs. Thèse cases are of 
two classes, — one class relating to the effect of extensions of patents 
beyond the original periods for which they are issued, upon the rights 
of owners of machines held and used under original patents; and the 
other class relating to their effect upon the rights of persons who 
hâve received assignments of patents themselves, or of inventions for 
which applications for patents are to be made or are pending. For 
reasons which need no explanation, congress has been libéral and 
careful in protecting the rights of persons using patented machines 
after the expiration of the original terms of patents. For example, 
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section 18 of the patent law of 1836, after providing that patents ex- 
tended 7 years after their original terra of 14 years had expired, 
should hâve the same effect in law as though originally granted for 
21 years; also provided that "the benefit of such renewal shall ex- 
tend to assignées and grantees of the right to use the thing patentai, 
to the extent of their respective interest therein." This clause saved 
the right of men of business practically operating machines to con- 
tinue to use them during thè extended term of the patent. The effect 
of this clause underwent careful scrutiny by the suprême court in 
the case of Wilson v. Rousseau, 4 How. 646, 673, et seq. The décision 
there distinctly discriminâtes between persons engaged in the practi- 
cal use of machines and speculators in patents and inventions. 

It was so held to do in the latër case of Bloomer v. McQuewan, 14 
How. 539, where the suprême court, Chief Justice Taney delivering 
. the opinion, said : 

" The act of 1836 in express term8 gi ves the benefit of the extension author- 
ized by that law to the assignées and grantees of the right. to use the thing 
patented to the extent of their respective intereats therein. And under this 
provision it was decided in Wilson v. Rousseau that the party who had pur- 
chased and was using this planing machine during the original term for which 
the patent was granted, had a right to continue to use it during the extension. 
And the distinction is there taken between the grantof the right to make and 
vend the machine, and the grant of the right to use it." 

At page 550 of the report the court adds : 

" The act of 1836 draws the distinction between the assignée of a share in 
the monopoiy, and the purchaser of one or more machines, to be used in the 
ordinary pursuits of business. And that distinction is clearly pointed out and 
maintained in the case of Wilson v. Rousseau." 

See, also, Gibson v. Gifford, 1 Blatchf. 531. 

It is true that in this case, while thus emphasizing the distinction 
between the rights of dealers in patents and the rights of business 
men using machines, the distinct décision of the Bupreme court was 
that the owner of a patented machine obtained during the original 
term of a patent had the right to continue to use it during the ex- 
tended term renewed by spécial act, if the act embodied no language 
forbidding it, although the act ahould not contain a spécial grant of 
the right. But it is also true that the case goes no further. It re- 
lates to the use of patented machines, and did not relate to patents 
or inventions. It decided no more than that the owners of machines 
had a right to use them during terms extended by spécial acts; and 
decided nothing in respect to purchasers of inchoate inventions, and 
dealers in patent rights. The coure was careful to distinguish be- 
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tween thèse two classes of persons, widely différent in their daims 
upon the protection of courts. The suprême court of the United 
States has often found itself constrained to embark in judicial légis- 
lation. In the case of Bloomer v. McQuewan it legislated to the ex- 
tent of giving to section 18 of the patent law of 1836, a meaning be- 
yond its terras, against the remonstrance of Mr. Justice McLean and 
Mr. Justice Nelson. But because it did this in favor of practical 
men actually using machines, non constat that it would do so in favor 
of purchasers of patents and dealers in other men's inventions. 

This case of Bloomer v. McQuewan, and ail anterior cases cited on 
behalf of the complainant at bar, refer only to the operators and 
owners of machines. They do not relate to the class of persons who 
deal in other men's patent rights ; and I will pass on to the other 
class of cases. Before doing so, however, I will refer to a gênerai 
ruling of the suprême court on this subject of spécial acts granting 
extensions of patents. 

In Evans v. Eaton, 3 Wheat. 518, it was remarked by the court 
that thèse Bpecial acts "must be considered as ingraf ted on the gên- 
erai patent law," and this remark of the court in that case was 
adopted as a ruling in Bloomer v. McQuewan. The full purport of 
the remark was expounded in the latter case by Mr. Justice McLean in 
his dissenting opinion, who said: "The remark that the [spécial] act 
for the relief of Evans was ingrafted on the gênerai law, was made 
in référence to the jurisdiction of the court and cannot be extended be- 
yond that, and other questions in relation to the validity of the pat- 
ent." This is ail that the court meant in its original remark and in 
its subséquent ruling. If more was meant, then the Burton assign- 
aient is at an end; for section 4895 of the Revised Statutes, repeat- 
ing the provisions of preceding acts, provides that on the death of an 
inventor before a patent is granted, without a will, the patent shall 
go to his heirs. But no more was meant; for in Bloomer v. Mc- 
Quewan the explanation made by Mr. Justice McLean was illustrated 
more at large by Chief Justice Taney in delivering the opinion of the 
court, who said : 

" The court has been obliged to recur to the act of 1836, [then the gênerai 
patent law in force,] in every stage of this suit, to guide it in deciding upon 
the rights of the parties and the mode of proceeding in which they are to 
be tried. It is neeessarily referred to in order to détermine whether the pat- 
ent, under which the complainants claira, was issued by lawful authority, and 
in the form prescribed by law ; it was necessary to refer to it in the circuit 
court in order to détermine whether the patentée was entitled to the patent 
as the original inventor, that fact beingdisputed in the circuit court; also, for 
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the notices to whieh he was entitled in the trial of that question, and for the 
forum in which he was authorized to sue for an infringement of hls rights. 
And the right of the appellant to bring the case before this court for ad- 
judication is derived altogether from the provisions of the gênerai law; for 
there is no évidence in the record to show that the mael.ines are worth $2,000, 
and no appeal therefor would lie from the décision of the circuit court, but 
for the spécial provisions in relation to patent cases in the act of 1836." 

Thus it îb plain that a spécial law extending a patent is "ingrafted" 
on the gênerai law, not for the purpose of changing the rights in- 
tended by congress to be conferred by it, or of enlarging or restricting 
its purport, but onlyfor the purpose of subjecting those rights tothe 
principles of the gênerai law relating to the validity of patents, and 
to the jurisdiction and practie,e of the courts administering those 
rights. Leaving behind, therefore, as irrelevant to our présent in- 
quiry, the case of Bloomer v. McQuewan, and ail anterior décisions of 
the suprême court which, like it, relate only to the use ofpatented ma- 
chines during terms extended by gênerai or spécial laws, I corne 
to consider cases which relate to assignments of patents or of in- 
ventions for which patents are expected to be obtained. 

It is apparent to me, from the évidence in the case before us, that 
the assignaient of G-rabam, the inventor, to Burton, of a one-fourth 
interest in the invention for which they were applying for a patent, 
was intended to refer to the fire-extinguishing process and apparatus 
for which congress afterwards authorized a patent to be issued to 
Graham's heirs; and I am sure that if Graham h ad himself suc- 
ceeded in obtaining a patent for this invention, under the gênerai 
patent laws in force, Burton would hâve had, under his assignaient, 
a valid title to a one-fourth interest in it. I am unwilling to split 
hairs on the subject of the identity of the invention contemplated by 
Graham's assignment, thirteenth of January, 1852, with the inven- 
tion patented under the spécial act of June 11, 1878, or on the sub- 
ject of the validity of the assignment to convey to Burton a valid 
fourth interest in that identical invention, if it had been issued in 
pursuance of any law, gênerai or spécial, to Graham himself, or to 
his administrator for the estate. I think this is the clear, unequivo- 
cal, and emphatic teaching of the cases about to be reviewed. 

In Gaylor v. Wilder, 10 How. 494, it was decided that an assign- 
ment of a patent-right, made and recorded in the patent-office be- 
fore the patent issued, which purported to convey to the assignée ail 
the inchoate right which the assignor then possessed, as well as the 
légal title which he was about to obtain, was sufficient to transfer the» 
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right to the assignée, although a patent afterwards issued to the as- 
signor. The décision on this point was based upon section 11 of the 
act of 1836, and is now familiar law. Tho case décides nothing 
more, so far as concerna the case at bar, than that an invention may 
be assigned before a patent issues, and that such an assignaient car- 
ries to the assignée ail the right which the inventor has and intends 
to assign. It does not touch the question whether, when the in- 
ventor and his assignée lose ail right to a patent, another who ob- 
tains a right to it by spécial act is bound by the assignaient. 

In Bailroad Co. v. Trimble, 10 Wall. 367, one Howe had assigned 
"ail the right, title, and interest -which he had in an invention, and 
which might be secured to him from time to time, the same to be 
held by his assignée for his own use and for that of his légal repré- 
sentatives, to the full end of the terni for which letters patent are or 
raay be granted." Howe had then obtained two patents, and after- 
wards died. No spécial act of congress had been passed for his ben- 
efit, or that of his administrator or heirs; and the rights of his 
assignée depended upon the provisions of the gênerai patent law. 
The question was whether Howe had, by such an assignaient, 
granted ail his rights to the patents issued to himself when alive, 
after the date of assignment, The gênerai patent law of 1836, then 
in force, provided, in section 11, that erery patent should be assign- 
able in law, either as to the whole interest or any undivided part. 
The court held that this assignment carried the entire invention, and 
ail altérations and improvements, and ail patents, whensoever issued, 
and ail extensions of the patent; and that an assignment of the ex- 
tension of a patent before the extension issued, carried the extended 
patent, if words proper to embrace the right under the extension 
were used. Hère there was no spécial act; but if there had been 
one in favor of the inventor himself, and a patent had issued to 
him for a second extension of h.is patent, I think it would be idle 
to eontend that the court would not hâve held that the assign- 
ment in this case would hâve embraced the extension under the 
spécial act. ■ ■ . 

In the case of the Nicolson Pavement Co. v. Jenkins, 14 Wall. 452, 
there was an assignment of an extended patent, the original one for 
14 years having expired. The patentée, had granted ail, the right, 
title, and interest which he had in the invention and letters patent ; 
the same to be held and enjoyed by the assignée, for "the use and be- 
hoof of himself and his légal représentatives, to the full end of the term 
for which thesaid letters pateçt are or may be granted, as fullyand 
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effectually as the same would hâve been held and enjoyed by the 
patentée had the assignaient never been made. Hère an original 
patent had already been obtained by the assignor. He had after- 
wards obtained a reissue on an amended spécification. He had then 
made the assignaient in the terms which hâve been stated. He had 
afterwards obtained still another reissue on still other amended 
spécifications ; and had then died. There had afterwards been ob- 
tained by his administrator, under the eighteenth section of the gên- 
erai patent law of 1836, an extended patent for seven years. No 
third-term extension had been obtained under any spécial act. The 
question was whether the assignaient carried the seven-years' ex- 
tended patent thus obtained by his administrator, and the court 
held that it did. So, I doubt not, it would also hâve held if there 
had been an extension for a third tefm by spécial act passed in 
favor of the inventor himself, or of his administrator as his Per- 
sonal représentative. 

In Hendrie v. Sayles, 98 U. S. 546, an assignment had been made 
by an inventor of an invention not yet patented, and afterwards a 
14-years' patent been issued to the assignée in pursuanoe of section 11 
of the patent law of 1836 ; and the right of the assignée to a renewed 
seven-years' patent under the gênerai law was the question in dis- 
pute. The court held that a renewed patent might be issued to the 
assignée ; considering that the language of the assignment had been 
broad enough to cover the extended term. ; Hère the inventor had 
assigned ail the right, title, and interest which he now had, or by let- 
ters patent would be entitled to hâve and possess, as described in the 
spécification prepared and executed by him, or to be' prepared and 
executed by him, for obtaining letters patent; the whole to be en- 
joyed and held by the assignée and his légal représentatives, to the 
full extent and manner in which the same would hâve been or could 
be held and enjoyed by the inventor had this assignment uever been 
made. I am of opinion that in this case also, if there had been a 
spécial act granting a third-term extension of this patent in favor of 
the inventor himself, the court, under the broad and comprehensive 
language of the assignment, would hâve held that the assignment 
carried the third-term patent, unless the spécial act contained words 
expressly or impliedly negativing such an implication. 

In the light of thèse décisions we corne now to consider the case at 
bar. Hère we hâve nothing to do with the use of patented machines 
after the term of the patents hâve expired; and so the first class of 
cases which hâve been examined hâve little, if any, relevancy to the 
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questions we are to deal with. Nor do the second class of cases which 
hâve been considered bear especially upon the case at bar. ïhose 
were cases in which the effect of assignments of inventions before 
the issue of patents and of patents already issned, under the provis- 
ions of the gênerai patent law, was determined. None of the décis- 
ions in those cases related to rights arising under spécial acts of con- 
gress. In the case at bar no patent under the gênerai patent law 
was ever issued. In the décisions referred to, patents had issued in 
every case, and had issued under the gênerai law alone. There, as- 
signments made in contemplation of the provisions of the gênerai law 
were construed by the court in the light of the provisions of the gên- 
erai law. Hère, an assignment made in contemplation of the provis- 
ions of the gênerai law in force in 1852 is to be construed with référ- 
ence to the terms of a spécial law enacted 26 years afterwards. There, 
the rights of assignées were determined with référence to those of the 
inventors through whom in every case the assignées claimed. Hère, 
the rights of an assignée are to be determined, not by those of his 
assignor existing under gênerai laws, but by those of persons other 
than the assignor in favor of whom especially a spécial act is passed 
21 years after the death of the assignor. There, patents had issued 
and been extended in every case under the gênerai law. Hère, every 
possibility of obtaining a patent under the gênerai law had been hope- 
lessly extinguished, — had been lost, — as is now apparent, by thelaches 
of the assignée no less than of the personal représentative of the in. 
ventpr. Plainly, therefore, the case at bar differs very much from those 
of Gaylor v. Wilder, Railroad Go. v. Trimble, Nicolson Pavement Go. v. 
Jenkins, and Hendrie v. Sayles. This spécial act relieved Graham's 
heirsof the disabilities existing, and, preventing them from renewing 
and reviving an application by the adminiBtrator for a patent, author- 
ized the administrator to renew the application; empowered the com- 
missioner of patents to grant and issue letters patent for the Graham 
invention ; directed that the patent, when issued, should hâve the same 
force and effect as though no delay had occurred in granting it; re- 
quired that the invention should hâve been new and usef al at the time 
of the original application; and saved to ail persons having machines 
containing said invention in use at the time of the issuing of the pat- 
ent, the right to continue the use of them without charge or mole3ta- 
tion. Nothing is said of the rights of assignées of the invention. 
Those of persons having machines are carefully protected. Gertainly, 
if congress had intended to save the former it would hâve so declared. 
On the maxim expressio unius est exclusio alterius we hâve a right to 
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infer that this omission was intentional. The right is given to the 
administrator for the benefit of the heirs. The only persons whose 
claims could be considered in compétition with those of the heirs 
were the assignées, and congress gave the beneût of the patent to 
the heirs, omitting ail mention or considération of the assignées. The 
historyof the case shows that a great public wrong had beenput upon 
the inventor, and that the object of the act was to repair that injus- 
tice to the only persons to whom, in an historioal point of view, jus- 
tice could be rendered. 

The act was intended as one of national gratitude. The thought 
of patching up bargains and making good losses of pocket was not in 
the mind of congress. The object was to make fair a blotted page in 
the national record. The disabilities referred to in the act existed 
as well against the assignée of the invention as against the heirs and 
administrator; and the act removed one class while omitting to re- 
move the other. Through the opération of the gênerai patent laws 
of 1836, 1837, 1861, 1870, and of the provisions of the Eevised Stat- 
utes of 1874, ail right to obtain a patent under the application of the 
inventor made in 1837 and again in 1851, had been lost, both to Gra- 
ham and to Burton, and to the estâtes of each. Thèse laws hâve 
invested the inventor's assignée as well as himself with a frequently 
revived right to prosecute the application. This was a légal right 
vested directly in Burton, and not a mère équitable right such as 
ordinarily has to be prosecuted in the name, and often at the pleas- 
ure, of the assignor. Burton was as much bound to prosecute the 
application with diligence, and was as effectually concluded by his 
lâches, under the gênerai patent laws of the country, and rules of 
practice obtaining in the patent-office at Washington, as the inventor 
himself. Graham's rights had been lost by the lâches of the admin- 
istrator in not availing of the two-years' privilège given by the law of 
1861, the six-months' privilège given by the law of 1870, and of any 
privilège of similar character given under the Bevisèd Statutes of 
1874. Burton was alive during this period, and his rights under 
thèse several laws had been lost by his own personal lâches. There 
was some equity on the part of congress in giving relief from lâches 
ccmmitted by the administrator of a man dead since 1857, whicb did 
not exist in favor of a man who lived till 1877. Certain it was* that 
ail rights of each were utterly lost. No rights eitber of the estate of 
the inventor, or of Burton or Burton's estate, remained in 1878. 
A spécial act was as necessary to the revival of Burton's rights as 
of Graham's. Whatever rights might be conferred by such an act 
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c ould inure only to the persons in whose favor it should be granted. 
Congress did pass a spécial act expressly removing the disabilities of 
Graham's heirs, and omitting to remove those of Burton's représen- 
tative; and yet we are asked to supply this marked omission by im- 
plication and judicial construction. Considering the national pur- 
pose for which the act was intended, it is éloquent by its silence 
concerning the lapsed rights of Burton, acquired by purchase with a 
pittance of money from a distressed, sick, and impoverished benefactor 
of mankind. 

The fallacy of the claim of the complainant in this cause consista 
in the supposition that the heirs mentioned in the spécial act of June, 
1878, being heirs of William A. Graha'm, take as if by descent from 
him; take as heirs an estate charged with ail contraets and incum- 
brances made by him in his life-time. This is a radical misconcep- 
tion of thecharacterof their title. On the contrary, they do not take 
at ail from Graham; they take. direetly from the spécial act of con- 
gress. In technical phrase,, assimilating their property to real es- 
tate, they take by purchase and not by descent. They are spoken 
of as heirs in the act; but this is mère dcscriptio pcrsonœ. 

By way of illustration, let ub suppose the following facts to hâve 
occurred: Smith grants to Brown by deed of January 13, 1852, for 
$500, ail the right, title,.and interest which he has or may acquire in 
a farm of 500 acres called Broad-acre, supposed to be worth $30,000. 

. Smith is not in possession, but has a strong case both in equity and 
law, and is suing vigorously for the estate. The suit goes on for 
some years af ter the assignaient, and Smith is finally cast. He there- 
upon appeals to a court of highest resort and is there defeated. His 
rights in Broad-acre dwindle down to nil. His title is utterly lost 
and worthless; and he dies. Twenty-one years after his death and 
twenty-five years after the date of his deed to Brown, the owner of 
Broad-acre, (we may call him Uncle Sam,) having some generous 
recollections of Smith and affection for Smith's heirs, makes a grant 
of Broad-acre to thèse heirs; neither mentioning, thinking of, nor 
having any concern for Brown. Can there be a doubt, in the mind 
of any lawyer, as to how the heirs of Smith take Broad-acre? They 
take bypurchase, and not by descent, Brown bought on spéculation, 
for $500, what, if he had succeeded, would bave been worth $30,000. 
He got what he bought, — that is to say, he got Smith's right; which,. 

. instead of proving to be Broad-acre, proved to be nil. Uncle Sam's- 
grant could not and was not intended to avail him. 
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It has only been reeently since the suprême court of tlie United 
States rendered a décision which very pointedly illustrâtes the dis- 
tinction between title by descent and by purchase. 

In the case of Wallach v. Van Riswick, 92 U. S. 202, the land 
of the ancestor of the plamtiffs had been confiscated because ôf his > 
participation with the confederates in the late Civil war. Suppbs- 
ing that the confiscation could aiïect only his life estate, the an- 
cestor had conveyed ail his title after death to Van Riswick by deed, 
for full considération. The question before the court was, whether 
this deed was valid ; or else, whether. the heirs did not take the estate 
in remainder, against the deed, by opération of thelaw of confiscation. 
The confiscation act of July 17, 1802, construed in conjunction with 
the resolution of the same date, declaring that "no proceedings under 
said act should be so construed as to work a forfeiture of the real es- 
tate of the offender beyond his natural life,'' was held by the court, 
while operating as a divestment of ail possible estate of the offender 
in his real estate, yet to take effeet as a grant of the estate in remain- 
der to the heirs, and to confer upon them by purchase what they 
could not, under the law of confiscation, dérive by descent from their 
ancestor. In that case, by force of an act of congress, the ancestor 
had lost ail right in certain estâtes, and congress had, by another 
act, given it to his heirs. The suprême court held not only that thé 
heirs took the estate, but that they took it in their own right, unaf- 
fected by and as against the deed of their ancestor; that is to say, 
that they took it by purchase. Of course this case of Wallach v. Van 
Riswick has no ofcher application to the case at bar than as illustrat- 
ing the principle I am discussing. 

In the case at bar I hold that the title" of the heirs tô the patent 
granted by the spécial act of June 11, 1878, is in the nature of a title 
by purchase, and is not affected by the Burton assignment. I will 
sign a decree substantiaîly in aecordance with the prayerof the cross- 
bill of the administrator. < 
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Munson v. City of New Yobk.* 
{Circuit Court, S. D. New York. May 30, 1883.) 

PATENTA — InFBINGEMENT — IiABOH AND TiMB-SaVINO SYSTEM OP RKGISTEEtNO 

Bonds— Estimation of Profits. 

When theonly profits that could hâve been derived by the défendant ia using 
the system of reglstering bonds and coupons patented by complainant are the 
saving in time in the use of complainant's system, the inquiry to be determined 
by the master is not what profits défendants could hâve obtained by uaing such 
system in the most advantageous way, or under ordinary circumstances, but 
what they did actually dérive by its use as they used it ; and where the only 
évidence before the master is the opinion of a witness as to the value of the 
time that might be saved undcr supposed circumstances by the use of such Sys- 
tem, the report of the master cannot be sustained. 

Exception to Master's Eeport of Profits, etc. 

Royal S. Crâne and Luther R. Marsh, for complainant. 

Betts, Atterbnry à Betts, for défendant. 

Wallace, J. As stated by the master, the évidence upon the ac- 
counting before him was wholly directed to the question of the gains, 
profits, and advantages which hâve accrued to the défendants by the 
use of the invention secured by bis patent to the complainant. The 
master finds that the gains and profits for which the défendants are 
liable are such as arise froin a saving of time and labor by the use 
of the complainant's bond-register beyond that which could hâve 
been obtained by the use of the several Systems of registration open 
to them to use. He finds this saving to be equal to two and a half 
cents per bond per year, and, at this rate, that the total profits de- 
rived by défendants up to the time of the accounting, and for which 
they are liable to the complainant, is the sum of $6,202.40. The 
défendants hâve filed exceptions to his finding, which bring up the 
whole question of the liability of the défendant for profits. 

The complainant's patent is for "the preserving, filing, and veri- 
fying of bonds, coupons, certificates, and ail similar documents by the 
means and in the manner" substantially as described in the spécifi- 
cation. The means or system consists in the employment of a book 
for the registration of bonds and coupons after they are paid. Eaoh 
page of the book ia adapted, by printing and ruling, to présent the 
paid bond and coupons in their original order of annexation. Spaces 
are ruled for the bond and for the coupons, and th*e spaces for the 
latter are numbered in the invei.se order of the time of maturity. 
When a coupon is paid it is pasted over the ruled space designated 
for that particular coupon. When ail hâve been paid and the bond 

• See 8 Sup. Ct. Rep. 633. 
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is paid, and each is pasted over the space designated for ît, the page 
présents the bond and coupons in their original order. If a given 
coupon bas not been paid the blank space indicates at once winch 
coupon is missing. The object of the invention is to préserve and 
présent a record of a bond or séries of bonds and coupons whioh can 
be readily referred to in order to aseertain which hâve been paid and 
which hâve not been paid, and the relative times of payment of each. 

The défendants employed 119 of thèse registers, constructed for the 
registry of nearly 30,000 bonds and a vast number of coupons. Ob- 
viously, the défendants regarded this System of registration as con- 
venient, and as possessing advantages which commended it to them, 
and it is to be assumed that some benefit must hâve accrued from its 
use. The question is, however, whether the défendants derived any 
pecuniary profits or advantage from the use of the registers, so far as 
has been made to appear by the évidence before the master. 

Several other methods of preserving and filing paid bonds and 
coupons were open to the use of the public, and the défendants are 
liable only for the pecuniary advantages which accrued to them by 
the use of the complainant's System beyond that which would hâve 
resulted from the use of the other Systems which they had the right 
to employ in attaining the same end. Thèse pecuniary advantages, 
as found by the master, consist in economy of time and labor. If 
there was no saving of time and labor resulting from the use of the 
complainant's system, there were no profits. Whether there was 
such a saving is the précise question of fact to be determined upon 
the proofs. In determining this question it is well at the start to 
disincumber the case of ail the testimony which bears upon the 
theory that the complainant's system provides a more effectuai safe- 
guard against loss from the overpayment of coupons than is seeured 
by the use of the other Systems. There was a good deal of spécula- 
tive assertion to this effect in the testimony of the witnesses. The 
theory may be true ; but, conceding it to be so, the complainant did 
not prove, or attempt to prove, the pecuniary advantages arising 
therefrom ; and from the nature of the case it would seem impossible 
to show this unless some data can be obtained as to the percentage 
of loss that arises from the overpayment of couponB by the munici- 
palities or corporations that issue such obligations. Until this can 
be shown, the first factor in the problem is wanting. The master 
properly limited his inquiry to the question of the comparative econ- 
omy of time and labor in the use of the several Bystems 
v.l6,no.5— 36 
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The System of filing away and preserving paid bonds and coupons 
most commonly used was the "en masse" method, so called, by which 
they were filed away in packages, with or without classification. An- 
other Bystem in gênerai use was the "Warren" System. This was 
used by the défendants for the préservation of many of their issues 
of bonds and coupons. This method consisted of the use of blank 
books with spaces ruled on their pages for coupons, in which ail the 
«oupons of a séries of bonds of the same date of maturity are pasted 
on a given page in the numerical order of the bonds. If any coupon 
is not paid the space designed for it is left vacant. When the bonds 
were surrendered or paid they were filed away by themselves. 

There was also the System in use in the treasury department of 
the United States. There books were used upon each right-hand 
page of which were ruled spaces for couponB, and the coupons of a 
given bond when paid were pasted on such page in the order in which 
they would appear as originally attached to the bond. The blank 
spaces assigned for â particular coupon would indicate that such cou- 
pon had not been paid. When the bond was paid it could be pasted 
on the left-hand page opposite the page for the coupons of that bond; 
but in practice this was not done, but the bonds when paid were de- 
stroyed. 

If there was a saving of time and labor by the use of the complain- 
ant's system, it arose in one or both of two ways. A certain outlay 
of time and labor was expended under each of the several Systems in 
filing away or registering the bonds and coupons. A fnrther outlay 
of time and labor was requirod after this in ascertaining whether a 
given bond or coupon had been paid or not, whcnever occasion for 
investigation arose. The proofs are destitute of évidence to show 
what tbe expense of this outlay is under aiiy system. This may 
bave arisen, and probably did, from the intrinsic difficulty of making 
any such proof . It may very well be conjectnred that qiïite a clérical 
force would be needed by a corporation which lias issu'ed a great 
number of bonds of différent séries, and that a less force cduld do the 
work under one system than under another. But conjecture does 
not supply the place of évidence, and will not satisfy the law. The 
eomplainant's case fails to présent thé necessary éléments of com- 
parison by which the amount of pecuniary advantage can be ascer- 
tained. 

The master reached his finding upon the testimony of Mr. Hall, a 
witness who had been the treasurer of a railroad corporation, and 
had used the complainant's system. Piïor to using this system lui 
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bad been accusfomed to file away the coupons in packages. He tes- 
tified that under the en masse syBtem if a question arose asto the pay- 
ment of a coupon, it was necessary to examine a package, whereas, 
by the complainant's System, as soon as the coupons were paid they 
were pasted in the proper blanks, and if a question arose as to the 
payment of a coupon it could be determined by a glance at the proper 
page. He was then asked: "What, in your judgment, would be the 
advantage or benefit in rnoney for the use of the plan in question?" 
He answered: "The answer to that question is, of course, an esti- 
mate. In my opinion the saving of labor in an accountant would 
amount to at least half a dollar on a bond ; the number of dollars in 
the bond makeB no différence, but the length of time which the bond 
is to run does, as for each additional year there would be two addi- 
tional coupons. I fix my estimate on the average of 20 years." 
This was not only a merely arbitrary estimate, but it was based upou 
a comparison, between the complainant's System and the method 
which most remotely approximated to that System of ail those which 
the défendant had a right to employ. The défendant actually em- 
ployed the "Warren" System contemporaneously with the complain- 
ant's. As is fairly contended for the défendant, it is obvious that 
under the Munson System, whenever coupons mature, every page of 
every book of the séries must be separately resorted to for the pur- 
pose of pasting in a sépara te coupon in its appropriate place. If 
10,000 coupons are paid on a given day, 10,000 separate pages must 
be resorted to, and a coupon pasted in each page in its proper place. 
Under the "Warren" system only a few pages would hâve to he re- 
sorted to. This, one considération of utility and convenience in the 
ordinary and necessary handling of the books at every date of matu- 
rity of coupons, outweighs any that can be imagined in case of spé- 
cial instances when référence to particular coupons may be desired. 
Irrespective of the fallacious standard of comparison adopted by 
Mr. Hall and accepted by the master, the opinion expressed by Mr. 
Hall was not founded on any spécifie or definite basis of fact. Un- 
der any System of registration the expense would dépend upon the 
number of bonds and coupons to be registered. One. employé might 
do the required work for one corporation, while many might be re- 
quired by another corporation. One corporation might be served at 
a small expense, while another might be required to incur a large ex- 
pense. The system that might be less expensive and more convenient 
with some corporations might be found more expensive and less con- 
venient in others. The expérience of a witness in the use of the 
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eeveral Systems by one corporation which might enable him to speak 
intelligently as to their relative econoniical merits there, would be of 
no practical assistance in enabling him to décide as to the relative 
ecoriomy of their use by another corporation. The inquiry hère was 
to ascertain, not what profits the défendants could hâve obtained by 
using the complainant's System in the most advantageous way, or 
under ordinary circumstances, but what they did actually dérive by 
its use as they uBed it. There was no évidence before the master by 
which that inquiry could be satisfactorily answered. 
The exceptions are sustained. 



Shuter and another v. Davis and others. 

(Circuit Vourt, S. D. New York. May 25, 1883.) 

1. Patents fob Inventions — Priority— Interférence Pboceeding. 

Where the question of priority of an inventor has been determîned In 
interférence proceeding before the patent-office, it is re» adjudicata as between 
the parties to that proceeding. 

2. Same— Anticipation — Patentability. 

Neither the leather tip nor the vulcanized rubber tip used on shoe soles was 
an anticipation of the tip of muslin or other textile material stiffened with 
shellac, invented by complainant ; and as it was not obvious that when muslin 
coated with shellac might be pressed by dies into the form of a shoe tip, the 
beveled configuration could be dispensée! with and that thus a serviceable arti- 
cle could be produced, the invention of complainant was patentable, although 
there was nothing new in pressing, by heated dies, muslin or other similar tex- 
tile material, coated with shellac, into any désirable form or shape. 

In Equity. 

Henry McCloskey and /. Van Santvord, for complainants. 

Geo. H. Fletcher, for défendants. 

Wallace, J. The proofs satisfactorily establish infringement by 
défendants of complainants' patent. The défense that Mark Davis 
was the original and first inventor of the patented improvement, 
and that complainants obtained the patent in fraud of his rights, al- 
though supported by somewhat impressive probabilities and the tes- 
timony of several witnesses, is met by strong opposing proofs on the 
part of the complainants. Under the circumstances, the pr'esump- 
tion arising from thegrant of the patent to the complainants is not 
sufficiently overthrown, and must prevail. But it also appears that 
the défendants were parties in interest to the interférence proceed- 



6HUTER V. DAVIS. 565 

ings before the patent-office between the complainants and Mark 
Davis ; that proceeding having been set on foot by Mark Davis for 
the benefit of the défendants, to protect them from the complainants' 
patent, and under an agreement between him and thé défendants by 
which the défendants undertook to pay, and pursuant to which they 
did pay, the expenses of the proceeding. The question of priority 
having been determined in favor of the complainants in that proceed- 
ing, it is res adjudicata as between the parties to it. Hanford v. 
Wescott, 16 0. G. 1181; Greenwood v. Bracher, 1 Fed. Eep. 857; 
Peck v. Lindsay, 2 Fed. Eep. 688; Holliday v. Pickhardt, 12 Fed. 
Eep. 147. 

The défense of want of novelty does not corne with very good 
grâce from parties who endeavored to procure a patent to be issued 
to Mark Davis for the same invention, but is undoubtedly open 
to the défendants. The complainants' invention relates to tips 
for the insoles of boots and shoes, and their patent is for the tips 
as an improved article of manufacture. Their tip is formed of mus- 
lin or other textile material, stiffened with shellac, and pressed into 
the required shape by heated dies. Pribr to their improvement, tips 
had been made of leather, and usually in one pièce with the insole, 
the tip being beveled to a fine edge. This mode of producing the 
tip required considérable time and skill, and was more èxpensive than 
was désirable, and the object of the patentées was to produce a less 
expensive substitute. The problem was to produce a tip sufficiently 
thin to require no beveling, but at the same time sufficiently rigid to 
be a suitable Bubstitute for leather. It is demonstrated by the proofs 
that the complainants' tips were immediately received witli great favor 
by the trade, and to a large extent superssded the leather tips there- 
tofore used. They were not only very much less expensive to man- 
ufacture, but they were much more readily adjusted to the insole by 
workmen; so much so that the workmen preferred to buy them and 
pay for them out of their wages, rather than use the leather tip, 

Prior to the complainant's invention a patent had been granted to 
Horace W. George for an improvement in box-toes. His article was 
a moulded box-toe or tip made of vulcanized rubber, with or without 
an intermixture of fibrous or suitable material capable of being shaped 
in molds. This tip was also beveled. Whether it was practically a 
satisfactory substitute for the leather tip does not appear. This pat- 
ent is not an anticipation of the complainants' ; neither a leather tip 
nor a vulcanized rubber tip is the same thing as a tip of muslin or 
similar textile material stiffened with shellac. The complainants' 
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tip was therefore new. Undeniably it was useful. It was, therefore, 
the proper subject of a patent, unless the substitution of the muslin 
and shellao for leather or vuleanized rubber was such an obvious 
thing to persons skilled in the art that it did not involve invention. 
This is always a question of fact. In this case it would not be in the 
least doubtf ul were it not that there was nothing new in pressing by 
heated.dies muslin or similar textile material coated with shellac 
into such form and shape as was desired. But it was not obvious 
that when muslin coated with shellac might be pressed by dies into 
the form of a shoe tip, the beveled configuration could be dispensed 
with, and that aserviceable, practical article could be produced. The 
circumstances that the value of the new article was immediately recog- 
nized, and that it supplied a want long felt, but not before met, should 
hâve due weight, and in this case go far to résolve ail doubts in favor 
of *he sufficiency of invention. 
À decree is ordered for complainants. 



Lansburgh v. Hasbrouok and others. 

{Circuit Court, 8. D. New York. May, 1883.) 

Patekts 'foi? Inventions — Rbsssue Invalid — Improvement in Filtbks. 

The reissued letters patent granted to complainant as assignée of Louis» 
Raecke, Bepteraber 16, 1879, for an improvement in filters, expand the daims 
of the original, granted to said Raecke January 17, 1871, and are invalid. 

In Equity. 

Worth Osgood and Henry A. Seymour, for complainant. 

Thos. N. Cator, for défendant. 

Wallace, J. The conclusion is reached that the reissued letters 
patent granted to the complainant as assignée of Louis Eaecke, Sep- 
tember 16, 1879, for an improvement in filters, expand the claims of 
the original and are invalid. The original patent was granted to 
Eaecke January 17, 1871. December 14, 1875, a patent was granted 
to Thomas E. Sinclair for an improvement in apparatus for filtering 
liquids, and the reotifying devices constructed in conformity with this 
patent are now sought to be adjudged to infringe the complainant's 
reissue. 

The original patent to Raecke was granted January 17, 1871. 
That patent described his invention fully, and without any ambigu- 



LANSBURGH V. HASBR0TJCK. 567 

ity, and upon the first inspection indicated clearly what Eaecke had 
conceived and accomplished. His invention related to that clasa of 
iilters in wliich the filtering médium is composed of wool, cotton felt, 
or similar material, and in which the sieve or exit for the escape of 
the filtered Iiquid is located at the bottom of the filtering chamber. 
In such filters the présence of the Iiquid during filtration tends to 
compact the mass or body of the filtering material in the chamber of 
the filter and create a space between the material and the walls Of the 
chamber, consequently more or less of the Iiquid finds a channel be- 
tween the walls and the material, and reaches the sieve without 
having passed through the filtering material sufficiently for purifica- 
tion. Eaecke proposed to obviate the escape of the Iiquid in an un- 
filtered condition by forming a réceptacle at the bottom of the 
chamber, between the walls and the exit, in which the filtering ma- 
terial could be so densely packecî that the Iiquid could not create a 
space or channel along the walls, but would be forced by the density 
of the packing to pass from the walls and find a passage through the 
filtering material. To accomplish this he bnilt upon the bottom of 
the chamber, between the walls and the exit passage, a flange running 
around the whole chamber, concentrically with the walls, thus form- 
ing a contracted spaee in whioh the filtering material could be densely 
paeked, and through which the Iiquid would hâve to pass after leav- 
ing the channel at the wall beforeifc could escape at the exifc. It was 
important that the packing réceptacle should be proportioned to the 
size of the filtering chamber. A large space in a small chamber 
could not be paeked materially better than the body of the chamber. 
On the other hand, a small space in a large filter would hold so Utile 
material that it would not be of much practieal benefii. Accordingly 
Eaecke pointed out in his spécifications that the height of the flange, 
and the distance it should be placed from the walls of the filter, 
should be adjusted to the size of the filter, and the proportions to be 
observed were approxiinately stated. Eaecke also used a siere at 
the top of his filtering chamber through which the Iiquid to be filtered 
would pass to the filtering chamber, and which served to keep the 
filtering material in the body of the chamber in place. There was no 
novelty iu this feature of his filter. 
. The claims of the original patent were as follows: 

(1) Tn a filter, a sieve construeted with a flange so placer! on its surface a3 
to lenve a space between the said flange and the walls of the filtering vesseï; 
(2) packing the space between the flange and the walls of the cylinder so cïôséîy 
With the filtering material as to prevent the iiuid fiWpassing dowï) the Walls 
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and out the sieve in an impure state ; (3) a filter construeted and arranged as 
hereinbe^ore described, viz., having two sieves with a filtering material of 
wool, cotton felt, or other fibrous material between the same, and the lower 
sieve having on it a flange, ail combined as and for the purposes described. 

Undoubtedly thèse claima were defective. In each claim essen- 
tial éléments of the combination which. constituted Eaecke's inven- 
tion were omitted. The claims in the reissue purport to restrict and 
limit the claims of the original by incorporating into each claim élé- 
ments which were omitted in the claims of the original. If they 
could be fairly construed as narrowing the claim of the original, the 
reissue would not be obvious to criticism unless bynot claiming what 
wa3 described there was such an abandonnant to the public that the 
right to a reissue covering intermediate improvements, made by others 
in the same field of invention, has been forfeited by lâches. But it 
is apprehended that the claims, when read, as they must be, with 
the descriptive portions of the spécification, expand the scope of the 
patent, and are calculated to confer on the complainants the exclu- 
sive right to improvements which Eaecke did not invent. What 
Eaecke invented may be appreciated by a référence to the patent 
which had been granted to Benjamin Best, March 27, 1866. Best's 
patent was for a filter in which charcoal, sand, or a similar filtering 
médium was to be employed. His exit passage was located at the 
bottom of the filtering chamber, and he had erected a flange on tho 
bottom of the chamber, which extended around the whole chamber. 
The flange thus formed a chamber or packing space betweeu the 
walls of the filter and the exit passage. The only material variation 
between his structure and Eaecke's was that the packing space 
formed by the flange was much larger in proportion to the body of 
the filtering chamber. Undoubtedly Best did not intend to use this 
space as a packing chamber, and it could not be packed as tightly as 
Eaecke's, because it was larger in proportion to the body of the filter- 
ing chamber. But, in view of Best's devices, ail that Eaecke did was 
to adopt them by modifications in their proportions for a filter in 
which a yielding and pliable filtering médium was to be employed, in 
order that this filtering material could be tightly packed in the space 
between the walls and the flange. "When he had done this and 
packed the space, his invention was perfected. It is apparent that 
Eaecke's invention was a narrow one. As the packing was to be 
done with the filtering médium peculiar to his particular clasa of 
filters, the original patent could not hâve been construed to sanction 
any claim for a combination in which the packing réceptacle packed 
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with the peculiar filtering material of bis filters was not an élément. 
It is sought by the reissue to emasculate this élément, and by 
eliminating from the descriptive portion of the spécification ail référ- 
ence to the particular class of filters, and the spécial characteristics 
of the filtering médium to prépare the way for claims in winch an 
annular chamber packed with any kind of packing material is an 
élément. The claims of the reissue are as follows : 

(1) A fllter having filtering material packed in an annular chamber formed 
by a flange located between the wall or inner surface of the filter and sieve or 
foraminated exit through which the liquid flows from the filtering vessel, 
whereby the liquid that flows along down the walls of the filter is caused to 
flow inwardly and away from the inner surface of the filter, and through the 
filtering médium, before it reaches the foraminated exit, substantially as and 
for the purpose set forth. (2) A filter provided with a filtering diaphragm, 
located in the upper portion of the filter, and an annular chamber in which 
filtering material is packed, located between the wall or inner surface of the 
filter and the sieve or foraminated exit through which the liquid flows as it 
escapes from the réceptacle in which the filtering material is packed, sub- 
stantially as set fortb. 

Thèse claims, by legitimate and necessary construction, when read 
by the descriptive portion of the spécification, are admirably adapted 
to embrace\tb.e improvements of Sinclair when his filter is packed 
with sand or charcoal. His patent describes ledges, deflectors, or 
shelves projecting inwardly from the walls and bottom of the filter, 
the office of which is to présent obstructions or barriers across chan- 
nels which may be formed by the liquid under filtration between the 
mass or body of the filtering material and the sides or walls of the 
chamber. The ledges may extend in continuous lines around the 
walls and upon the bottom, or in broken lmes. They serve to deflecfc 
the liquid from the walls into the body of the filtering material. His 
filter was not designed for the use of such fibrons filtering material 
as Eaecke employed, but was for charcoal or similar material. Un- 
doubtedly, thèse ledges, when located on the bottom of tbe filter, and 
made to extend in continuous lines concentrically with the walls, af- 
ford spaces in which the material may be packed. It is quite possi- 
ble that when the filter is filled, the filtering material is packed more 
tightly in thèse spaces than in the body of the chamber, and thus, 
incidentally, the same resuit may be effected, to some extent, as is 
effected by packing Eaecke's devices. Obviously Sinclair's devices 
were not designed to create réceptacles for dense packing of the fil- 
tering material. Whether it was intended by the reissue to appro- 
priate, for the benefit of the complainant, the monopoly of the im- 
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provements made by Sinclair, itis unnecessary to décide. It suffices 
that after nearly eight years had expired, and after Sinclair h ad oc- 
cupied the same domain of improvement, the reissue winch was ob- 
tained expanded the claims of the original patent. 
The bill is dismissed. 



The Shand, etc. 
District Court, S. D. New ïork: May 23, 1882.) 

1. Damage to Cakgo — ArpoitTioNMENT. 

Where a cargo lias been damaged by independent causes, for only a part of 
which the ship is liable, the loss.will not be equally divided nor cast wholly 
upon the slr.p except as a last resort, and when ail means fail of making an 
approxiraate apportionment of the loss to the several causes of damage. 

The cases of Hpeyer v. The Mary Belle llul/eila, 2 Sawy. 1, aad tinoui v. Car- 
ruth, 1 Spr. 324, distinguished. 

2. Same— Method of Lom ?utation. 

A cargo. of sugar ia mats having.arrived at New York on the ship S., nearly 
flooded with water frora sea périls for which the ship was not respoasible, the 
water was puniped out by peraons employed by the ship; but shorlly after- 
wards, through négligence for which the ship was held liable, was suû'ered to 
be flooded a second time. Held, that an approximate apportionment of the 
loss of sugar from the two floodings was possible, though attendcd with great 
difficulty, and that the ship should be held liabie for the latter loss only, as 
thus determined. 

Exceptions to Commissioner's Report assessing damages at $30,- 
328,63. 

On Wednesday, December 27, 1876, at about 12 m., the ship Shand, 
on her voyage from Manilla to New York, arrived at lier dock at Mar- 
tin'» stores, at this port, in a sinking condition, having 10 f eet of water 
in her hold. Her hold was 15 feet deep, and at Manilla was stowed 
solid from a little abaft the quarter hatch to a little forward of the 
fore hatch, with sugar in bags or mats, resting upon a platform built 
up three feet and four inches from the bottom of the hold. The sugar 
was owned by and consigned to the the plaintiffs' agents, under the 
usual bills of lading. The rise of water above the level of the plat- 
form had occurred within three days prior to the arrivai of the ship, 
and during the last 24 hours it was only with the utmost difficulty, 
and by the employaient of fresh hands at the pumps from quarantine, 
that she was kept afloat. After her arrivai a steam-pump was pro- 
cured and got to work at about 9 o'clock Wednesday evening, by which 
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the water was pumped down to the lovel of the platform by 3 a. m. of 
Thursday, the 28th. The water was not pumped lower-by the steam- 
pump through inability to carry its suction-hose deeper in the well. 
The cargo between-decks was discharged during Wednesday night and 
Thursday forenoon, and on Thursday afternoon the discharge of the 
sugar was commenced from the main hateh. The steam-pump dur- 
ing this time had been worked at intervais sufficiently to keep the 
water down to the above-named level. On Thursday night, however, 
through some neglect or defect in the pump, it ceased to work, and 
at 7 o'clock on Friday morning, the 29th, the water was found to be 
nine feet deep, and remained about the same until between 9 and 10 
o'clock, when the steam-pump was again got to work and pumped 
the water down again to the level of three feet six inches, by or before 
2 p. m. The whole loss and damage by both floodings were $129.- 
471.71. 

The sugar shipped at Manilla amounted to 34,742 mats, weighing 
2,240,000 pounds, or about 64 pounds net to the mat. During the 
voyage 3,079 mats were jettisoned; and, deducting the average 
weiglit of this nuniber from the total weight, there should hâve re- 
mained to be delivered 31,663 dry mats, weighing 2,026,432 pounds. 
There were, in fact, delivered but 1,327 dry mats, weighing 82,270 
pounds; ail the rest were more or less wet and damaged; and only 
913,876 pounds were discharged upon the wharf, including the dry 
mats above mentioned, Bhowing sugar dissolved and lost to the 
amount of 1,112,556 pounds. The discharge from the ship was 
completed on the sixth of January, and on the ninth, ail the wet and 
and damaged sugar was sold at auction, weighing 801,269 pounds. 

On the twelfth day of January, 1877, the libelants filed a libel in 
this case to recover damages for the loss and injury of the sugar by 
both floodings. On the trial of the cause, before Choate, J., (The 
Shand, 10 Ben. 294,} it was held that the loss and damage caused by 
the first flooding arose from a péril of the sea, within the exceptions 
of the bill of lading, for which the vessel and her owners were not 
answerable; but that the loss and damage caused by the second 
flooding, through the failure to keep the vessel properly pumped out, 
arose through négligence, chargeable upon the vessel and lier own- 
ers ; and an order of référence to a commissioner was made to as- 
certain the amount of that loss and injury. 

After a protracted examination, in which the évidence was very 
voluminous, the commissioner reported three items of loss and dam- 
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âge : (1) That 4,653 mats of sugar, winch were dry after the firat flood- 
ing, were wet by the second flooding ; that thèse mats, if sound, were 
worth, at the mark et rate at the time of the arrivai of the ship,$24,- 
721.70, but, in their damaged condition, brought at the auotion sale 
on the ninth of January only $12,842.28, showing a loss and damage 
upon this item of $11.879.42 ; (2) that there was a further loss and 
waste caused by the second flooding of sugar which had been previ- 
ously wet to the amount of 408,893 pounds, which, at the rate of 
3.35 cents per pound, the priée of the auction sale of the thoroughly 
wet sugar, amounts to $10,471.29; (3) that by a further partial 
flooding on the morning of Thursday, the 28th, throngh neglect to 
keep the water pumped down, there was an additional loss of sugar 
previously wet of 13,423 pounds of pure crystallizable sugar, worth 
$1,114.38. Thèse three items together amount to $23,465.09, which, 
with interest from December 27, 1876, to November 12th, the date 
of the report, makes $30,328.63, which the commissioner awarded 
to the libelants for their loss and damage by the second flooding. 

JBoth parties excepted to the report. 

Benedict, Taft é Benedict, for libelants. 

Butler, Stillman ce Hubbard, for claimants. 

Brown, J. The principal exception on the part of the libelants is 
based upon the ground that the claimants hâve failed to show what 
was the amount of the Iobs and damage occasioned by the nrst flood- 
ing as distinguished from the second ; that the burden of proof was 
upon them to show affirmatively and definitely what portion of the 
loss and damage they are legally exempt from ; and that, not having 
done so, they are legally chargeable either with the whole amount of 
the loss, as was held in Speyer v. The Mary Belle Roberts, 2 Sawy. 
1-6, or at least for the one-half part of the entire loss, as in the case 
of Snow v. Carruth, 1 Spr. 324, 327. In the case last cited there had 
been a loss by leakage upon barrels of oil and tierces of lard shipped 
from New Orléans to Boston. Sprague, J., says: 

" I am satisfled that the great loss in this case (above the necessary leak- 
age) was partlyattributableto the négligence of the carrier, and partiy to tjie 
négligence or misfortune of the shipper or consignée, and that it is not practi- 
cable to ascertain for how much of the loss the one party or the other is, in 
fact, responsible. I am, therefore, obliged to adopt some arbitrary rule in de- 
termining the amount to be allowed the respondents. An analogy may be 
found in the rule adopted by courts of admiralty, in cases of collision, when 
both parties are in fault. In such cases the aggregate amount of the damages 
is divided equally between the parties." 
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In the case of Speyer v. The Mary Belle Roberts, winch was an 
action for damages for an injury to goods on a voyage froru Ham- 
burg to San Francisco, on the part of the vessel it was claimed that 
the damage had arisen mainly through the access of water to the 
cargo arising from the severe weather encountered. The libelant 
claimed that it arose from bad stowage and insufficient dunnage. 
Hoffman, J., says: 

"In the view I take of the case it is not necessary to attempt to détermine 
(if that were possible) how much of the injury to the cargo is to be attributed 
to this cause," (périls of the sea.) " That some of it was due to it cannot, I 
think, be denied; but probably no very considérable amount when compared 
with the total damage. * * * But the most important allégation of the 
libel with regard to the stowage of the cargo and the insufficieney of the dun- 
nage, appears to be clearly established by the proofs. * * * That the 
cargo would hâve sustained, even if properly dunnaged, some injury from the 
unavoidabie effect of sea périls encountered by the vessel, and lier conséquent 
leaking, must be admitted. But what would hâve been the extent of that in- 
jury, and how much of the damage is to be attributed to each cause, it is im- 
possible now to ascertain. * * * 

"It is évident that in this case the carrier is liable for ail injuries which, 
though immediately caused by a péril of the sea, would not hâve occurred 
had not his own négligence contributed to produce the injurious resuit. 
* * * The real difflculty in the case arises from the fact, which, however, 
is not conclusively established, that the cargo would hâve sustained some 
damage even if it had been properly stowed ; but how much cannot be fenown. 
We are thus forced to choose between two alternatives, — either to hold the 
carrier responsible for damages, a part of which he is not aecountable for, or 
else to deny to the shipper any compensation for losses which, in great part, 
were caused by the carrier's fault. The former alternative must, in my 
opinion, be adopted. * * * The cargo being found to be damaged, the 
burden of ^)roof was on him " (the carrier) " to show that the loss was ocea- 
sioned by one of the causes which, by law and the terms of his contract, af- 
ford an excuse for its non-performance. * * * To excuse himself for 
that portion of the loss for which he is not liable, he must show how much 
that portion is ; and, unable to exonerate himself in Mo, he sliould establish 
the degree and extent of the exonération to which he is entitled. If he fails 
to do this, it seems to me that he must be held responsible for the wliole 
damage." 

In both the cases cited the rule adopted was applied as a rule of 
last resort only, it being conceded that any attempt at an apportion- 
ment would, in thèse cases, be impracticable. In the case of The 
Mary Belle Roberts it was "not conclusively established" that any 
part of the damage was caused by a péril of the sea, and if any were 
so caused it was comparatively small; while in the other case the 
leakage was owing to the négligence of both, and there were no 



074 FEDERAL REPORTER. 

data whatever for determining what part or proportion was owing to 
the négligence of either. In each case the rule applied was adopted 
to prevent a failure of justice, not as an exact measure of what was 
in fact due to each of the causes of loss, for that waa not ascertain- 
able, but because it was the nearest approximation to justice which 
the circumstances of the case permitted. In the case of The Mary 
Belle Roberts, where the loss from sea péril, if aiiy, was compara- 
tively small, it was just to hold the carrier answerable for the whole 
unless he could show how much was to be deducted on account of 
the minor cause as to which he might claim exemption. But if the 
gênerai circumstances of the case show that the loss lias probably 
arisen as much from the act or cause attributable to the one party aB 
from that attributable to the other, there would be no justice in im- 
posing the whole loss upon 011e simply because he could not separate 
and distinguish the exact amount arising from his own fault; and 
the rule adopted by Sprague, J., is, in sucb. a case, obviously the 
juster or_e. But neither of thèse rules can be rightly applied where 
the f'acts and circumstances afford the means of a tolerable approach 
to accuracy in an apportionment of the loss to the several parties, or 
where an approximate apportionment of the damages is practicable. 
In the case of Rogers v. Mechanics' Ins. Go. 1 Story, 603, 609, cited 
by the commissioner, Story, J., says, in référence to the value of 
blubber jettisoned: 

" It is said that it is dlfficult, and indeed impracticable, to ascertain its true 
and exact value when thrown overboard. There uiay be difflculty, and per- 
haps an impossibility, to ascertain its exact and minute value, for we hâve 
no means of weighing it in scales, or fixing its positive priée. But the same 
difficulty occurs in many other cases of insurauce; as in cases of injuries to 
sails or rigging or spars by tempest, or by cuttiug them away in cases of 
jettison ; and yet no one doubts that they must be contributed for according 
to their value, ascertained by a jury, in the exercise of a sound discrétion, 
upon proper évidence. Suppose that fruit is insured, and the vessel lias a 
long passage, in which, by ordinary waste and decay, it must suffer some dé- 
térioration, and then a storm occurs in which it suiïers other positive damage 
and injury, or there is a jettison thereof ; how are we to ascertain what dimi- 
nution is to be attributed to natural waste and decay, and what to the périls 
of the sea? or what was its true value at the time of the jettison? There 
can be no positive and absolute certainty. The most that can be done-is to 
ascevtain, by the exercise of a sound judgment, what, under ail ,the circum- 
stances, rnay reasonably be attributed to one case, and what to the other. Ab- 
solute cerbainty in cases of this sort is unattainable. Ail that we can arrive 
at is by an approximation thereto; and yet no man ever doubted that such a 
loss must be paid for, if it is covered by the policy." 
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The libelant's counsel contends that this principle is not appli- 
cable to actions sounding in tort, as for négligence against carriers. 
But, in cases like the présent, where the injury is not malicious or 
willful, I do not perceive any basis in justice or sound reason for any 
distinction. The question in each elass of cases is, what is the act- 
ual damage arising from the cause for which the carrier is respon- 
sible? and in both alike the obligations arising, from the burden pf 
proof are satisfied by proof of such facts and eircumstances as en- 
able an approximately correct division of the loss to be made, and 
by making whatever margin of uncertainty may still fairly exist upon 
the testimony, chargeable against the party who has the burden of 
proof. The burden of proof in» this case, asheld on the trial, is upon 
the claimant as carrier of the goods, (The Shand, 10 Ben. 294, 311 ;) 
and, as such, he must bear whatever loss is not shown with reason- 
able certainty to hâve arisen from the first flooding of the sugar, or 
the prior waste from périls of the sea. 

The facts proved are in my judgment sufficient to render inappli- 
cable the rule adopted in either of the cases first cited, because they 
show that of necessity the principal part of the loss must hâve arisen 
from the first flooding, and that an approximately correct division of 
the whole loss and damage from the two floodings can be made. This 
is apparent from the report of the commissioner, which is based upon 
ail the proof s and évidence in the case. The évidence, though volu- 
minous, complicated, and to a degree indefmite and contradictory, 
is, nevertheless, évidence as tangible and certain as that from which 
juries are often forced to estimate damages, and more so than some- 
times happens in trial by jury. Spaujht v. Farnworth, L. E. 5 Q. B. 
Div. 115 ; 29 Moak, Eng. 200. 

The claimants' exceptions are to the commissioner's conclusions 
of fact, being chiefly directed to his findings as to the amounf of 
sugar previously wet which was lost and carried off by the second 
flooding, and to his finding that there was any sugar left dry by the 
first flood. which was lost or wet by the second.. 

Upon tbe last point the conclusion of the commissioner is based on 
the fact that two experienced examiners of sugar cargoes visited the 
ship on Thursday noon, (December 28th,) theday.preceding the sec- 
ond flood, went down into the lower hold and walked about upon the 
sugar for the express purpose of seeing what sugar was wet, haviDg 
beard that the ship had been flooded; that they then could find no 
signa on the surface of any part of the sugar having been wet, though 
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they walked around on the sugar from the after hatch to midway be- 
tween the main and fore hatches; that in the afternoon, on breaking 
down into the sugar at the main hatch and working out head-room 
. for discharging, from two or three to five or Bix tiers of dry mats were 
found above the 10-foot water line of the first flood ; that on Friday, 
the following morning, at 9 o'clock, when the second flooding showed 
nine feet of water in the hold, on looking down the hatch from be- 
tween-decks, no whole tiers of dry mats were visible, but only about 
a half of a tier of mats was seen around the hole made in discharg- 
ing from the main hatch the day before, while ail the sugar at the 
after hatch was submerged, whereas on the day previous it had been 
dry ; and that out of ail the matB oontained in the two to five tiers 
which showed dry on Thursday afternoon, only 1,327 mats, or the 
équivalent of about one tier only, were dry upon the final discharge 
of the ship; and that of thèse 1,327 mats at least one-half must hâve 
been discharged on Thursday before the second flooding. 

The commissioner finds that there was an average of four tiers of 
dry mats on Thursday noon, containing 5,980 mats; whereas, on the 
final discharge, only 1,327 in ail came out dry. The différence he 
charges to the second flooding. The claimant contends that the water 
did not corne up any higher upon the sugar on Priday than it had 
done on Wednesday noon, upon the following grounds : (1) Because 
the former water line was 10 feet and the latter only nine feet, and 
thèse meaBurements are substantially undisputed; (2) because the 
master, mate, and ail the stevedores testified that they saw no set- 
tling of the cargo between thèse dates, — three of them say there was 
no settling, and most of them say the flood of Friday was two tiers 
below the water line of Wednesday; (3) because about 5,000 mats 
came out substantially dry, instead of 1,327. 

The claim that more than 1,327 mats came out dry, or substan- 
tially uninjured, is not sustained by any sufficient évidence. The 
mats were separated as they were discharged by persons employed 
by the claimant ; they were weighed by the custom-house officers as 
they were separated. The 1,327 dry mats, and no more, were deliv- 
ered by the claimant to the libelant as sound; the others were ail 
sold at auction on January 9th, three' days after the discharge was 
completed, as damaged mats. It was the business of the claimants 
in their own interest to see that this séparation and sale of damaged 
sugars was properly made ; it is not to be supposed that they did not 
do so at the time, and the only support for the claim now made is 
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based upon the weïghts of the mats, about 5,000 of which are shown 
to bave run from 57 to 63 pounds, — 64 pounds being the average of 
a dry mat, as shown by the number of mats and total weight given 
by the bills of lading. But thèse weights, from 57 to 63 pounds, are 
not proof that any of those mats were not wet or damaged. Some 
dry mats ran as high as 70 pounds weight and upwards; so that the 
weights of those 5,000 mats, as returned, are quite consistent with a 
considérable loss of sugar from the mats, and there is no évidence 
whatever that any mat put among the damaged lot was not more or 
less damaged inside by sait water; ail the direct évidence is that they 
were thus damaged inside. Some of the best were examined and 
found to be dry in the center, though wet with sait water on one side; 
and others were wet on ail sides, though dry in the center. The first 
effect of water upon a dry mat is to increase its weight, and this 
continues until the sugar begins to dissolve and run off. No account 
of the absorption of water was taken by the commisBioner; he gave 
crédit for the full weight returned by the custom-house weighers in 
estimating the loss of dry sugar, by deducting their returns from the 
full average weight of dry mats. The weighers allowed a tare of 
three pounds per mat. Whether or not this was larger than belonged 
to the dry mats I hâve been unable to ascertain, as the évidence 
shows nothing on the point, and the bills of lading give only the 
"net" weight of the sugar, the tare allowed not being stated. 

The évidence, therefore, will not admit of any increase in the num- 
ber of dry mats delivered; and no theory of the flooding can, there- 
fore, be accepted, which does not fairly account for the wetting of ail 
the rest of the bags. To the testimony of ail the witnesses, that there 
were on Thursday noon from two to five dry tiers visible where the 
stevedores,broke out in the main hatch, the claimant urges that this 
was true at the main hatch only ; and that the cargo sloped downward 
from this point in ail directions, so that the three to five tiers would 
make no more than the dry mats delivered. There was, doubtless, 
some settling close along the wings of the ship, to which I shall pres- 
ently refer. But, aside from this, I find no évidence of any gênerai 
sloping from the main hatch. On the contrary, ail the witnesses 
say it ran higher midway between the main and fore hatches; ail 
say it was lowest right below the main and after hatches; and be- 
tween the latter Dougherty says it was hilly, and then tapered off to- 
wards the after hatch; while Cameron on the trial testified. that it was 
higher by four to five mats beneath the main hatch and the wings 
v.l6,no.5— 37 
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than beneath the main hatch; nor is there any cause assîgned for 
any considérable sloping fore and aft, save the jettison, of which 
due account will be hereafter taken. 

Increased settling of the cargo took place, no doubt, along the skin 
of the ship, from the washing out of sugar through the rolling of the 
vessel in rough weather, before the water reached the sugar platform. 
But Dougherty, the stevedore, by whose testimony this fact ia directly 
proved, gives only one mat, or about six inches, as the différence in 
height along the wings. Ile says he could stand upright there on 
Thursday p. m., and he was fiye feet four inches tall. This would 
make an aggregate différence of about 192 mats only along both 
wings. Between the main and fore hatches the cargo was from one 
to two tiers higher, possibly from being ûlled up higher there between 
the beams, through increased thickness of some bags, or by less effect 
of tbe water there. Beyond this, I find no évidence in the case of 
any other différence or inequalities in the cargo, save those which 
may be ascribed to the irregularities in stowing between the beams 
and the jettison of 3,079 mats, and no other assignable cause for any 
additional settling of the cargo. Only about 1,700 of thèse 3,079 
mats could hâve been taken from the lower hold, as, in stowing, the 
main hatch was ûlled with bags up to the upper deck, which would hold 
about 1,380 mats, and thèse were jettisoned, as the master testihes, 
before any were taken from the hold ; and the latter were naturally 
taken more from beneath the hatches themselves, so as to leave the 
cargo sloping upwards each way îrom the hatches ; and such is the 
évidence of ail the witnesses who testify on this point. 

There was, probably, some dérangement of the extrême end of the 
sugar cargo abaft of the quarter hatch, where the hemp had got loose ; 
but the évidence does not show this to hâve been of a sufficient ex- 
tent to affect materially the gênerai height of the cargo, and, on the 
whole, I find no other irregularities than those I hâve specified. The 
witnesses on both sides say the cargo was lower under the main 
hatch than ail around it. Wreaks and Myers, who were each about 
six feet three inches tall, could there stand upright, while elsewhere 
they could not walk on the cargo with freedom and ease, but only 
with dimculty and much Btooping; and they did not go further for- 
ward than midway between the main and fore hatches because the 
height of the cargo there made it difficult to pass. The testimony 
of the claimants' witnesses that there was no settling of the cargo 
between Wednesday noon and Friday morning is mostly of a négative 
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character; to the effect that they did not notice any such settling, 
although two or three of-thiem say that there was no settling. So, 
also, almost ail of them testify that the water on Friday did not 
«orne up to the former water-mark by two tiers of mats, and sorne 
say it did not reach by that distance the former stained water-mark 
on the mats of sugar; and upon this testimony the claimant insists 
that there was no settling at ail between Wednesday noon, when the 
first flood left its highest mark of 10 feet on the sugar mats, until 9 
à. m. of Friday, when the water measured but 9 feet, the différence 
of one foot being équivalent to two tiers of mats. 

This testimony, if construed in référence to the first water-mark 
left visible upon the sugar itself, and not to that left on the station- 
ary parts of the vessel, cannot be received as correct, because not 
only improbable, but utterly incredible. After Wednesday noon the 
water remained nearly stationary till 9 p. m., and was not ail pumped 
off till 3 a. m. of Thursday, 15 hours afterwards. After that hour 
the wbole cargo of wet sugar was draining for 18 hours, and then 
during 12 hours succeeding the water rose to nine feet again ; so that 
there was a period of 45 hours during which the sugar was exposed 
to the active destructive agency of water. If the cargo had sunk at 
least two and a half feet during the 40 hours preceding Wednesday 
noon, on the line of the keel fore and aft, where it would not be af- 
fected until the water rose above the sugar platform, (which was not 
until after 5 v. m. of Monday, the 25th,) it isnot crédible that the 
cargo shopld not sink at ail during the 45 hours next afterwards. If 
to this be added the fact that the entire loss of sugar was équivalent 
to a sinking of the whole cargo of six feet three inches below the deck 
beams, the claim that there was no sinking during that period of 45 
hours becomes still more incredible. The direct testimony of Wreaks 
and Myers that the cargo had sunk between Thursday noon and Fri- 
day morning is not needed to confirm a fact which must hâve arisen 
from the necessities of the case, nor the évidence afforded by the 
pumpings of Friday, which contained a considérable percentage of 
sugar. 

The argument that no dry sugar could hâve been wet on the second 
flooding, because the latter was one foot lower than the first, loses its 
force in view of the constant settling of the sugar itself. From the 
amount of settling — say two and one-half feet — before Wednesday 
noon, not only would a further considérable settling be looked for 
during the 45 hours from Wednesday noon to Friday morning, con- 
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sidering the comparative duration of the exposure to water and tue 
drainage, but confirmation of such settling of about two feet, as an 
approximate estimate, may be deduced from a single eircumstance, 
which ail admit, viz., that Wreaks and Myers, on Thursday noon, 
could stand erect beneath the main hatch. For the évidence shows 
elearly that the number of tiers of dry mats around and in the vicin- 
ity of the main hatch, as the stevedores broke out the cargo on Thurs- 
day afternoon, varied from two to five, according to the depth of the 
jettison. The five tiers, therefore, mark the height of the cargo, i. e., 
2£ feet above the 10-foot water line of Wednesday noon, around the 
main hatch. This was, therefore, 12£ feet above the bottom of the 
hold, and as the hold was 15 feet high to the lower surface of the 
deck beams, the top of those five tiers must hâve been 2J- feet below 
the beams. The sinking of the cargo at the highest part about the 
main hatch was, therefore, 2£ feet on Wednesday noon, while imme- 
diately under the main hatch it was three tiers, or 18 inches lower, 
i. e., 4 feet in ail. This is also confirmed by the stevedores, who 
say that on Wednesday afternoon, when they began to unload be- 
tween-decks, they rolled heinp two baies deep into the main hatch to 
fill it up to work upon, and thèse baies were 2 feet square on the 
ends, so that two deep made 4 feet to the bottom of the hole under 
the main hatch. But on Thursday noon, Wreaks and Meyers could 
stand upright under the main hatch, and they were 6 feet 3 inches 
tall; bo that even if 14 inches, the depth of the deck beams, be 
allowed for their use in standing upright, there remains 1 foot more 
to represent the sinking of the cargo between Wednesday noon and 
Thursday noon; and if in standing upright they did not use the 
space above the lower surface of the beams, or if they had any spare 
room in standing between the beams, so much must be added to 1 
foot to represent the sinking of the cargo during the 24 hours from 
Wednesday noon to Thursday noon ; and a similar and nearly equal 
sinking must hâve continued until and during the flooding of that 
night, up to 10 a. m. of Friday, nearly 24 hours afterwards. 

There was, therefore, not only an adéquate cause at work to bring 
dry sugar down below the level of the second flooding, and thus to 
explain the final discharge of so much less dry sugar than was ob- 
served to be in the cargo on Thursday afternoon, but no other suffî- 
cient cause can be found for this différence. The fact that there were 
but 1,327 dry mats delivered cannot be questioned, and no possible 
arrangement of the sugar in the cargo can be made in accord with 
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the évidence, which will admit of there being two to five dry tiers on 
Thursday noon, under and about the main hatch, and only 1,327 mata 
afterwards being discharged dry, exeept upon the theory that a large 
part of thèse two to five tiers was wet af ter Thursday £. m. 

Cameron's testimony, which is urged to show that ail the sugar in 
the after hatch was wet on Wednesday, cannot be accepted as it 
stands; he, as well as Cosgrove, has doubtless mistaken the date, 
and erroneously stated a condition of things as existing on the Wednes- 
day's flood, which did not arise until Friday, wben the facts would be 
as he describes. No such wetting of the top of the sugar could hâve 
existed there prior to Thursday noon, when the sugar experts, Wreaks 
and Myers, went down into the hold for the express purpose of find- 
ing out how much wet sugar there was, without their observing it, and 
they testify that no wet sugar was in sight. To hâve had ail this sugar 
overflowed by the 10-feet flooding of Wednesday noon, would, niore- 
over, hâve required a settling of the cargo of 5 feet at the after hatch, 
while the settling was but half that amount around the main hatch, 
only 10 to 12 feet forward of it. There was no reason for any such 
excessive settling there more than at the main hatch ; the cargo was 
stowed solid to the beams; it extended some 10 or 12 feet aft of the 
quarter hatch. There is no évidence of any disproportionate jettison 
there; and Cameron, on his testimony at the trial, much nearer to the 
time of the occurrence, did not testify to any such fact, which was so 
important to be known, if true. As it is contradicted by other tes- 
timony, and is improbable in itself, it must be rejected as erroneous 
in date. For the same reason, I cannot crédit Mr. Cosgrove's testi- 
mony as to his walking on wet sugar on Thursday. 

AU the grounds, therefore, upon which the claimant contends that 
there was no dry sugar wet by the second flooding on Thursday night ; 
seem to me to be opposed to the necessary facts, and to the most 
trustworthy testimony and évidence in the case, and this exception 
must, therefore, be overruled. The amount wet will be hereafter 
considered. The careful experiment conducted by Mr. Ockenhausen, 
as stated by the commissioner, gives some valuable results. It proves 
that after Manilla sugar has been subjected to the action of water 
gradually rising during 46 hours, équivalent to entire submergence 
for 37 hours, and then again immediately submerged for 7 hours, no 
drainage intervening, the loss by the second wetting will bear but a 
small proportion to the first, and that the aggregate proportionaie 
loss during the first wetting of the same height of sugar, as compared 
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with the second, will be as 3J to 1 during thoBe periods. Unfortu- 
nately, however, this experiment was not sufficiently varied to give 
the necessary data to compare with any accuracy the ultimate results 
with the résulta in the case of the Shand. The experiment proves 
that in case of a long submersion the action of the water iB such as 
to carry off most sugar during the earlier part of the submersion. 
But no observations were made which would show how early or how 
late in this period the rate of loss began to diminish rapidly; nor 
was any note made of the drainage, or its rate, after the water was 
drawn off, — a very important factorin the Shand; nor were the con- 
ditions of the experiment similar in respect to the densely compacted 
mass of sugar, such as the Shand first presented to the water, and 
which very possibly largely retarded its action at first, and would 
tend to equalize somewhat the relative waste during the given peri- 
ods of submergence; nor, finally, was the experiment so continued, 
or so ordered, as to resuit in the aggregate proportionate loss which 
the Shand actually exhibits, — a proportion which would hâve required 
the sugar in the experiment to hâve sunk in ail 25 inches instead of 
19; and this différence alone is enough to satisfy the whole loss on 
the second wetting. This experiment, therefore, though valuable for 
some of its results, is not a sufficient guide to the proper apportion- 
ment of the actual loss sustained by the cargo of the Shand. 

The inferences drawn by the claimant from the experiments with 
sugar wet in bottles, and the testimony as to the amount which thus 
becomes sodden and insoluble, are shown to be fallacious by the sim- 
ple fact that the sugar was washed out by water to a far greater 
proportion than those experiments and that testimony would admit 
of, According to the experiments and that testimony, no mats could 
hâve been nearly emptied ; yet the weighers' returns show several thou- 
sand matsreduced to 15 pounds, and as many more with less than 25 
pounds per mat. It is not impossible that the alternate action of 
water and air, through successive wettings, with periods of drainage 
intervening, may be the most rapidly destructive. The stevedores 
testify to finding mats, shortly after beginning to break down into 
the cargo, that were "empty," and "entirely empty." I judge, how- 
ever, that they do not use thèse words in their literal sensé. The 
pumpings exhibited no such constancy in the percentage of sugar 
which they contained, nor does it appear to me that the amount of 
water pumped out is capable of any such approximate détermination, 
as warrants any reliance upon that mode of computation. The di- 
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rect évidence of the situation of the cargo from time to time, is of a 
much more certain character, and affords means, I think, of ar- 
riving at résulta tolerably correct. 

The difficulties of the àpportionment do not arise from any inhér- 
ent impossibility in the case, but from the absence of such appropri- 
ate and exact observations taken at the time and upon the spot as 
would make the détermination easy, and from the contradictory tes- 
timony of persons who, for the most part» were not at the time called 
on to observe with any degree of care as to the particulars which are 
now found désirable to be known. But this is a difficulty not at ail 
différent in its nature from that which is very frequently encountered 
on the trial of questions of fact. Difficulties of this nature are never 
held to be grounds of abandoning the attempt at détermination as 
impracticable ; and as a jury, under similar circùmstances, would be 
required to make the best they could of the whole évidence, such as 
it is, and where certainty is wanting, to proceed upon such reasonable 
inferences as the évidence, the probabilities of the case, and the com- 
mon knowledge and expérience of men may warrant, so, in this case, 
I think a resuit may be arrived at with quite as near an approach to 
certainty as often, in cases of a paucity of the most désirable évi- 
dence, juries are accustomed to attain. 

The method pursued by the commissioner of relying upon the di- 
rect évidence of the witnesses as to the situation of the cargo, the 
amount of settling, the depth of water from time to time, and the 
weight of sugar shipped and of that delivered, is, as I hâve above 
said, in my judgment, the only safe method to follow. A comparison 
of the détails of some of his computations, however, with some points 
in the évidence which I regard as sufficiently established, leads me to 
some modifications of his results. His estimate of the increased loss 
by the second wetting of sugar already damaged by the first flooding 
is based upon an estimated settling of the cargo from Thursday noôn 
to 8 a. m. of Friday of 2 feet 2 inches, and this settling is arrived at 
by a comparison of the height of the sugar, vizi, nine inche3 above 
the nine-foot water Une of Friday, (including one tier supposed to 
hâve been removed on Thursday,) with the settling of the cargo be- 
low the beams by Thursday noon, which, upon the testimony, he finds 
to be an average of three feet. The finding of three feet as the set- 
tling of the cargo at that time, though somewhat too small in my 
judgment, as subséquent computations herein will show, was largely 
owiug to the testimony of the claimants' witnesses, who, at the trial, 
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seemed to be aiming to show the loss by the first flooding to be as 
small as possible. 

The commissioner having found that on Friday morning the cargo 
had settled to 5 feet 2 incb.es below the beams, by a loss of 2 feet 2 
inob.es since the noon previous, he found that midway between thèse 
times, viz., at 10 p. m. of Thursday, when the second flooding began, 
the sinking since Wednesday noon had been half of that différence, 
i. e., 1 .foot 1 inch, making, with the previous 3 feet settling by 
Wednesday noon, 4 feet 1 inch below the beams when the second 
flooding commenced. AU the loss of the cargo after that hour, and 
ail the loss of sugar beyond that sinkage, he ascribes to the second 
flooding. In so doing he does not take into account the continuée! 
loss of sugar from the drainage due to the first flooding, which would 
hâve continued after 10 p. m. of Thursday night if it had not been in- 
terrupted by the second flood; and this loss cannot hâve been incon- 
siderable in amount. Moreover, if the settling was 2 feet 2 inches 
in the 20 hours after Thursday noon, (which was made up of équiva- 
lents of 15 hours' average drainage of the whole wet sugar, and of 
fi ve. hours* average flooding of the whole wet sugar,) then at least an 
equal settling must hâve taken place during the 24 hours preceding 
Thursday noon, — that is, from Wednesday noon, when the first flood 
marked 10 feet ; for this 24 hours was made up of équivalents of 12 
hours' average flooding of the whole wet sugar, and ol 12 hours of 
average drainage; so that the whole settling by this computation must 
hâve been 4 feet 4 inches from Wednesday noon to 8 a. m. of Friday ; 
and as the cargo at that time was, as he finds, 9 inches above the 
water line of 9 feet, i. e., 9 feet 9 inches above the bottom of the 
hold, it must hâve been 4 feet 4 inches higher on Wednesday noon, 
i. e., 14 feet 1 inch, which would admit a sinkage of only 1 foot dur- 
ing the submergence of the two days previous, — a proportion too small 
to be admitted as correct. 

Again, if the settling from Wednesday to Thursday was two feet 
two inches, then the water mark on the sugar of Wednesday noon, 
which was ten feet above the bottom of the hold, must hâve sunk 
down to seven feet ten inches above the bottom by Thursday noon; 
and the average of four tiers of dry mats, equal to two feet, above 
that water mark, would hâve made the top of the cargo only nine 
feet ten inches above the bottom of the hold on Thursday noon, or 
over five feet below the bottom of the deck beams, when Wreaks and 
Meyers first visited it, instead of three feet, which was the commis- 
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sioner'g starting-point ; and had the average depth been so much as 
five feet below the beams at that time, thèse witnesses could hâve 
easily walked ail around standing upright between the beams, in-' 
stead of walking with difficulty and much stooping, as they testify. 
In other words, in order to admit a settling of 2 feet 2 inches be- 
tween Thursday and Friday, no settling at ail ean be allowed for the 
still longer interval from Wednesday noon to Thursday noon, if the 
starting point of three feet sinking on Thursday noon is to be pre- 
served. Comparisons like thèse are necessary to serve as checks and 
corrections upon any computations made upon even the best of the 
testimony, where no careful meaBurements of the loss of sugar were 
made from time to time, and the testimony is so various and discrep- 
ant. Keeping ail such attainable means of comparison and correc- 
tion in view, I hâve made some computation baBed upon what I 
regard as the most trustworthy évidence in the case, which I will 
proceed to give, premising them with. some additional facts not pre- 
viously mentioned. 

The hold in which the sugar waB stowed was about 15 feet deep 
from the lower edge of the beams, which were 14 inches square and 
10 feet apart. The sugar extended from about 12 feet abaft the 
quarter hatch, to about 25 feet forward of the foremast, so that 
the length of the sugar part of the cargo did not vary greatly 
from 120 feet; and at each end were stowed hemp and indigo'. The 
sides of the ship were nearly straight down to the height of the sugar 
platform, and she was 31 feet broad. The sugar was stowed solid 
to the lower edge of the beams, and then one tier of mats was laid 
between the beams. The mats were about 2 feet long and 12 to 15 
inches wide, and varied greatly in thickness, some being 3 inches 
only, some as much as 10, but mostly from 4 to 8 inches, an average 
of about 6 inches thick, and contained an average of 64 pounds of 
sugar net, or about 1£ cubic feet. The main hatch was 12 feet by 
18 ; sugar was stowed up through that to the upper deck, a height, 
with the beams, of about 8 feet. This sugar between-decks was 
jettisoned first and must hâve amounted to about 1,380 mats; and 
1,700 other mats were jettisoned about equally from the three 
hatches, as I interpret the testimony of Capt. Sangster, though but 
300 mats is stated in the protest to hâve been jettisoned from the 
fore hold. 

Capt. Sangster testified that a sugar cargo always settles some. No 
direct évidence was given of the amount of this ordinary settling 
from mère pressure; but Mr. Ockenhausen allowed in his experi- 
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ment, as he testified, 2 inches for the différence in pressure; and as 
his experiment was on the basis of one-third the height of the ship, 
that allowance would agrée with 6 inches ailowed for sinkage from 
pressure in the Shand. 

Both counsel hâve also assumed 11 feet 7 inohes as the height of 
the sugar cargo from the platform to the lower beams, which allows 
a Bettlement of 6 inches, équivalent to the one tier of bags which 
were stowed between the beams, and I assume, therefore, 11 feet 7 
inches as the height above the platform which the cargo would hâve 
shown on arrivai had no loss of sugar happened either from jet- 
tison or flooding. Deducting from the weight of the sugar, as given 
by the bills of lading, viz., 16,000 piculs, equal to 2,240,000 pounds, 
the weight of the 1,380 mats, stowed between-decks, at 64 pounds 
each, equal to 88,320 pounds, and we hâve 2,151,720 pounds as the 
Ml weight of 11 feet 7 inches of sugar stowed in the hold. Of this 
amount, as appears by the rekirns of the custom-house weighers, 
there was delivered upon the dock but 913,876 pounds; but before 
the sale of the damaged sugar, three days after the delivery was com- 
pleted, this weight was subjected to further loss by drainage on the 
wharf, so that there remained but 801,269 pounds of damaged sugar 
sold, which, with 82,270 pounds, the weight of the 1,327 mats de- 
livered sound to the libelants, makes 883,539 pounds as the total 
sugar remaining at the time of the sale ; or a loss of sugar from the 
hold, from ail causes, amounting to 1,278,181 pounds. Of this 
amount 1,700 bags were jettisoned from the hold, being 108,800 
pounds, and the rest, 1,169,381 pounds, is the amount of sugar lost 
by the several wettings, and by the drainage conséquent therefrom. 
That the loss of the sugar would be accurately represented by the 
proportionate sinking of the sugar in the hold is not only obvious in 
itself, but appears definitely in the évidence and in the experiment of 
Mr. Ockenhausen; the sinking in his experiment on the first and sec- 
ond floodings being in proportion to the loss of sugar. Applying this 
rule to the cargo of the Shand, the loss of 1,169,381 pounds weight 
in the whole cargo of 11 feet, 7 inehes, or 139 inches depth in the 
hold, weighing 2,151,720 pounds, is équivalent to a réduction of 75 
inches, or 6 feet 3 inches of its height above the platform, i. <?., from 
11 feet 7 inehes, which it should hâve had, to 5 feet 4 inches; or, add- 
ing the height of the platform, 8 feet 8 inches above the bottom of 
the hold. 

The 1,700 bags jettisoned from the hold, equal to over one tier, 
would, if evenly distributed, reduce the. average height of the sugar 
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upwards of 6 inches more, to an average 6'f 4 feet 10 inches above 
the platform, or 8 feet 2 inches above the bottom of the hold. The 
jettison was not, however, made evenly from the whole surface 
of the cargo, but more from beneath the hatches. The cargo, when 
visited just before the discharge, was found to be uneven, and the 
highest point was between the main and fore hatches, which were 
some 40 feet apart, while the main and quarter hatches were not 
more than 10 to 12 feet apart. Midway between the former the sur- 
face was probably not only untouched by the jettison, but also prob- 
ably stowed higher up between the beams, while the observed dépres- 
sions beneath the main and quarter hatches showed that in jettisoning 
more sugar had been taken away there, as was natural. 

The greatest inequality in the surface in the vicinity of the main 
hatch, testifled to by any of the witnesses, is that given by Cameron, 
of 4 tiers, or 2 feet, and this was by taking as the lowest place the 
hole beneath the hatches where the cargo had been jettisoned. The 
other witnesses do not give a différence of over three tiers between 
the highest and lowest places in the vicinity of the main-hatch,— i. e., 
from two to five tiers; and such is the manifest weight of the évi- 
dence. The highest part of the cargo in the région of the main 
hatch on Thursday, viz., the fifth tier above the water-mark of the 
day before, must be deemed the tier not touched in the jettison, and 
this fifth tier would, therefore, represent the level of tho cargo if 
unaffected by the jettison. As the waste of sugar was ail below the 
level of the jettison, the 1,700 mats jettisoned from the hold, which 
made altogether but little over one tier, may be regarded as restored, 
for the time being, to their original places, thus filling up the irreg- 
ularities to the level of the fifth tier, and afterwards deducted. 

The question, then, is to apportion this sinking or loss of cargo, 
équivalent to 6 feet 3 inches of solid sugar up to the day of sale, (be- 
cause the values are taken upon the condition and weight of the 
sugar on that day,) between the first and second floodings, by taking 
due account of the dissolving of the sugar by water while submerged, 
and of its loss by drainage in the intervais of flooding, and the final 
drainage afterwards. The importance of the élément of drainage can 
be readily Been from two independent considérations which the évidence 
supplies. The first is by a comparison of the weight of the sugar 
upon the ninth of January, the day of sale, ihcreased by the weight 
of the 1,327 sound mats, as above stated, with the weight of the cus- 
tom-house weighers, who were weighing àll along from December 28th 
to January 9th, a considérable part of the latter being weighed aftex 
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the sugar had already been long draining. This comparison shows a 
loss of 30,287 pounds; and thisloss could hâve arisen only from sub- 
séquent drainage after the custom-house weighers had weighed the 
sugar. Again, as the actual ultimate loss of sugar, as proved by the 
loss of weight, must hâve brought the level of the whole cargo down 
to 8 feet 8 inches above the bottom of the hold, the water-line of the 
second flooding, viz., 9 feet, must hâve been 4 inches above the final 
average level of the cargo when sold, even with the jettisoned bags 
restored; so that, if not a bag had been jettisoned, nor a bag dis- 
charged from the hold, till after this second flooding, every mat must 
hâve been submerged at least 4 inches, except for the fact of the 
subséquent loss by drainage, as there was no other subséquent cause 
of loss. But as the top or fifth tier had been removed to a consid- 
érable extent around the région of the main hatch before Friday the 
29th, and at least half a tier was still above the water-line of the flood- 
ing of that day, we hâve some 12 inches for the subséquent drainage 
after Friday noon. For the water was ail pumped off at least with- 
in fiye hours after 9 a. m. of the 29th, making an average submersion 
of the whole after that time, of 2£ hours only ; and as the loss from 
submersion alone at no time exceeded 1 inch per hour, the loss from 
this cause during this period was only about 1 or 2 inches; and the 
rest of the loss, viz., of about 12 inches (and more, if the mats were 
above 3 inches out of water) must hâve corne from drainage alone. 

The soundings in the well show the depth of water from time to 
time, and thèse afïord the means of ascertaining the length of time 
the sugar was exposed to the dissolving action of water during each 
submersion, as well as the duration of the différent periods of drain- 
age. If the average height of the water on the sugar is taken for 
each interval between the soundings, and multiplied by the hours of 
the eorresponding interval, and thèse are added together in the case 
of each flooding, we hâve the numerical équivalents of each, so that 
the two can be compared; and the same in regard to the periods of 
drainage. The time when the water first rose above the platform is 
derïved from the extended protest only; the log having been lost in 
the foundering of the vessel on her subséquent voyage from New York. 
This extended protest, or partial copy from the log, must, in my 
judgment, be read as giving 6 feet 4 inches as the height of the 
water in the well at 5 p. m. of December 27th, nautical time, i. e., 
December 26th, civil time, or Tuesday afternoon. By a subséquent 
part of the entry, the water at midnight following is said to be "gain- 
ing on the purnps," and the context shows this is an entry respecting 
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an observation subséquent to the former. I regard this entry as of 
higher authority than Capt. Sangster's statement in bis déposition 
that tbis 6 feet 4 incbes must bave been sbortly after midnigbt on 
tbe morning of December 27tb. .Tbe platform on wbicb tbe sugar 
rested was 3 feet 4 incbes bigb, including matting, and so much is to 
be deducted from tbe beigbt of tbe soundinga as given. We bave on 
tbe first submersion, taking the soundings from tbe protest : 

Soundlngs. On Sugar. 

(a) Dec. i'th, 6 p. M., to26th, at 6 p. M., 3 ft. to 6—4, avg. 18 In. 21 ho«rs= 378 

(6) " ~'6th, 5 p. M., to 27th, at 6 a. m., 6 ft. 4 to 9— 0, avg. 52 in. 12 hours= 621 

(c) " 27th, 5 a M., to 27th, at 8J A. M , 9 ft. to 9-11, avg. 73$ in. 3J hours= ^60 

(d) •' L'?th, 8} a. m., to^7tb, atl2M., lift, to 10, avg. 79J in. 3} hours= 278 

1540 
(«) " 27th, 12 m., to27th, at 9 p. M., Il) ft. to 9, avg. 74 in. 9 houra= 666 

(/) " 27th, 9 p. M, to ^8th, at 3 a. m., 9 ft. to 3ft.4, avg. 34 in. 6 hoar9= 201 

The whole équivalent lor the 66 hoàrs=2410 

For tbe second wetting we bave : 

Avg. 

Wet. 

(g) Dec. 28, 9 p. m., to 29th, 9£ A. m., 3 f t. 4 in. to 9 ft. ; 34 in. 12J hours=425 
(h) " 29, 7£ A. m. to 2 p. m., 9 ft. to 3 ft. 4 in.; 34 in. 6J houra=221 

The whole équivalent, during 19 hours, ..... 646 

It was, however, testified to on the hearing, and is in itself suf- 
ficiently obvious, that up to 11 p. m. of tbe twenty-sixth December, 
wben the vessel got inside of Sandy Hook, tbe motion of water in tbe 
hold, from the rolling and pitching of tbe ship in the heavy sea to 
which she was exposed, would cause a more rapid dissolving of the 
sugar while this agitation of the water lasted, than in the subséquent 
comparative stillness of the water. The exact iucrease from this 
cause cannot be determined, but as it must bave been considérable, 
I think the average action of the water sbould be deemed increased 
by one-half during the violent motion of the ship, before arriving in- 
side of Sandy Hook, disregarding the gentle motion afterWards. This 
would require an addition to the first two items above given of 320, 
making the équivalent of the first wetting 2,730, and of the second 
646. 

The drainage began as soon as the water began to sink from 
it's highest mark. Thus, On the 27th, at noon, tbe water-mark was 10 
feet, but by hand-pumps it was reduced to 9 feet by 9 p. m. Thia 
gives an average of 6 inches of sugar draining 9 hours= 54. Con- 
tinuing the same calculations for the whole drainage until tbe flooding 
reached 9 feet again on the morning of the 29th, we find an equiv- 
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aient of 2,150 as representing the whole drainage from noon of the 
27th to the morning of the 29th, as follows : 

Height of Water. HeightDraining. Hours. 

(f) Dec. 27, 12 m. to 9 p. m., - • 10 ft. to 9 f t. 6 in. avg. X 9 = 54 
(A) « 27, 9 p. m., to 28th, 3 A. m., - 9 f t. to 3 ft. 4, 46 » X 6 = 276 
(l) " 28,3 a. m. to 9 J p. m., - - 3— 4 to 3— 4, 80 '■ X 18|=1,480 
{m) « 28,9|p.M.,to29th,to7jA.M., 3— 4 to 9 ft., 34 " X 10 = 340 

2,150 

Tins is equal to a drainage on 6 feet, or 72 inches, of sugar for about 
30 hours, which is the drainage équivalent on the first wetting; while 
the drainage upon the last wetting was upon the whole residue of the 
cargo of nearly six feet in depth from the afternoon of the twenty- 
ninth December until January 9th, the day of sale, or 11 days. 

Having thus obtained the amount of the exposure of the sugar to sub- 
mersion and to drainage for the various intervais, the amount of the 
actual sinking of the cargo, in the vicinity of the main batch, up to noon 
of Wednesday, the 29th, can be pretty accurately fixed as a starthig 
point, because the number of the dry tiers of mats above the water 
line of the first flood, which was highest at that hour, is testified to 
by a great number of witnesses as running from two to five tiers. 
Pive tiers equal 2£ feet, so that there must hâve been above thèse five 
tiers a space of about 2J feet more to reach the bottom of the deck 
beams, which were 15 feet above the bottom of the hold; and this 
2£ feet is, therefore, the sinking of the cargo in that région through 
submersion in water up to that time ; the other inequalities being the 
resuit of jettison, except a little élévation at the point midway be- 
tween the main and fore hatches, which may hâve arisen from a lit- 
tle less action of the water there, or higher stowage between the beams, 
which cannot much affect the resuit of this inquiry, and for which 
some allowance will hereafter be made. 

The condition of the cargo at the main hatch, concerning which 
most of the évidence relates, présents by its situation a fair mean 
or average for Computing the sinkage of the whole cargo. About 20- 
feet forward of the main hatch the cargo would appear, from the tes- 
timony, to hâve been from 6 to 9 inches higher than it was at the fifth 
dry tier, in the vicinity of the main hatch. And there may hâve been 
a little increased dépression forward and aft, caused by the pitching of 
the vessel, though there is no sufficient direct évidence to sustain any 
definite dépression of that kind; the depth of water under the quarter 
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hatch on the 29th, when Cameron wènt down, being fully aceounted 
for by the hole made by the jettisou. However the fact may bave 
been, the main hatch offers, from its situation, a fair mean for the 
whole level of the cargo, and the average sinking can be reckoned from 
this point. 

Taking, therefore, 2 J- feet as the average sinking of the whole cargo 
by Wednesday noon, (twenty-seventh December,) we hâve from the 
above table (a, b, e, d, ante) as the équivalent for the whole submersion 
to that hour, 1,540, which, with 320 added for the increased action 
due to the ship's rolling while outside of Sandy Hook, gives 1,860 as 
the total équivalent to that time, producing a loss of 2£ feet of sugar ; 
while the subséquent period of the submersion by the first flooding up 
to 3 a. m. of the 28th, e,f, is represented by an équivalent of 870. The 
proportion, 870-1860 of 2£ feet, would give a little over 14 inches as 
the subséquent sinking or loss during the first submersion, if the rate 
of loss continued the same. The équivalent of the submersion by the 
second flooding, 646, g, h, would give, by proportion, 646-1860 of 2J 
feet, i. e., 10£ inches, as the loss or sinking during that immersion at 
the same rate. Some déductions from the amount of sinking in the last 
two items must, however, be made, as Mr. Ockenhausen's experimènt 
shows clearly that the rate of waste af ter long submersion is greatly 
diminished. His experimènt shows that after the submersion of suc- 
cessive portions of sugar to the height of 2 feet during 46 hoûrs, equal 
to an average submersion of the whole 2 feet for 37 nours, if the same 
depth of wet sugar be again submerged at once for 7 hours with no 
interval of drainage, and without any dry sugar being wet, the loss 
during the first period will be 18 inches in. depth, and during the sec- 
ond period only 1 inch in depth. The proportionate time of the ex- 
posure to water in this experimènt being as 7 to 37, the loss should 
hâve been 3J inches instead of 1 inch on the second wetting, if the 
ratio of loss had remained constant. No ofcher observations, however, 
were taken by Mr. Oekenhausen as to any other changes in the rate 
of loss, and it is impossible to conjecture how long after the commencer 
ment of the wetting the rate of waste began to decrease. 

In his experimènt, moreover, the sugar was compàratively Joose, 
not having been subjected to any previous pressure, nor become sol- 
idly pressed and matted together, as the évidence shows existed in 
the cargo of the Shand before the water first reached above the 
sugar platform during Monday night, December 25th. This would 
necessarily delay the action ,of the water at first, while the subsé- 
quent loosening of the sugar in the great bulk of. the cargo as it lay 
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in the Shand, through loss of part of the contents of the mats, 
would aocelerate the subséquent action of the water, and both of 
thèse causes would make the rate of waste at the successive periods 
less unequal than that shown in the experiment. 

Mr. Myers' experiment, which was still more unlike the circum- 
stances of the Shand, produced rates of loss nearly equal during the 
two periods tried by him. Moreover, the exposure to water prior to 
Wednesday noon (1,540) was équivalent to 6 feet or 72 inches of 
sugar submerged for 21 hours only, and the residue of the loss by 
immersion on the first flooding arose after that period only of prior 
exposure, instead of after 37 hours, as in Mr. Ockenhausen's experi- 
ment; so that, for thèse several reasons, the decrease in the rate of 
loss in the proportion of 3£ to 1, as produced by Mr. Ockenhausen's 
experiment, cannot be applicable hère without much modification. I 
think a déduction of one-third on account of the decreased rate of 
loss is ail that the évidence warrants, and I therefore reduce the 
above amount, a little over 14 inches, to 10 inches. 

In the subséquent loss on the second flooding, dry sugar was wet 
and carried off during a part of the immersion to the extent of 44,- 
048 pounds, as hereafter ascertained, (see page 599,) équivalent to a 
little over 3 inches of solid sugar; and this would tend to equalize 
still further the rate of loss ; but as the time during which the dry 
sugar was wet was much less in proportion than at the first flooding, 
the conditions are not equal, and I therefore reduce the above 10 
inches to 8 inches, for the loss during the Becond immersion. 

There were two other especial causes of loss by immersion, both 
small ; the one arising from the increased loss along the skin of the 
ship by her rolling and pitching before the water reached the sugar 
platform, as well as afterwards, and the other by the temporary 
rise of water to five feet on Thursday morning. The water does not 
appear to hâve ever got above the level of the platform until the night 
of December 25th. The amount of the loss from the the rolling and 
pitching in the wings of the shipis fixed by the stevedore, Dougherty, 
who testifies that one tier, or six inches, was the différence in level along 
the wings on Thursday afternoon; and this différence cap only be 
ascribed to that cause. This could not extend far inward from the 
skin of the ship until after the water had got above the level of the 
platform; i. e., until the night of December 25th, less than 36 hours 
before arriving inside of Sandy Hook. Following Dougherty's testi- 
mony upon this point, an allowance for a spécial loss from this cause 
should be made of one tier, or six inches, to the extent of one bag 
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în Iength, or two feet inwards from the skin of the ship. As the 
cargo was 120 feet long, and the mats, from the spécimens exhibited, 
would be about 15 inches wide, if 6 inches were adopted as the thick- 
ness, it follows that this loss would be équivalent to 192 mats, or 
12,288 pounds of sugar, equal to about 1 inch only spread over the 
whole cargo. The loss of sugar through the temporary rise of water 
to 5 feet on the morning of Deeember 28th, was estimated by the 
commissioner at 13,423 pounds, which would be équivalent to an 
average loss of one inch in depth over the whole cargo. If the two 
inches loss by immersion from thèse spécial causes be added to the 
three items of 2|- feet, 10 inches, and 8 inches, we hâve 4 feet 2 inches 
as the entire loss during immersion. But as the whole loss of sugar 
in the cargo was equal to 6 feet 3 inches, the residue, 2 feet 1 inch, 
must hâve arisen from drainage alone, during the différent periods 
after the water was drawn off. 

The drainage on the first flooding, as above shown, (i, fc, l, m,) was 
équivalent to a drainage of 6 feet of wet sugar for 30 hours;. while 
the drainage after the second flooding, for nearly the Bame depth, 
continued through 11 days. The drainage after the customs weighers 
had weighed out the cargo (and they were weighing to the day of 
sale) was 30,287 pounds, équivalent to over two inches of solid sugar, 
and this was after the cargo had already been' draining an average 
period for the whole cargo of 5J days. It cannot be doubted that 
the drainage from the whole cargo during thèse 11 dayB was very 
much more than the drainage during the much shorter interval (18 
hours only on an average upon the whole wet sugar) between the 
first and second flooding. The drainage of this latter interval would be 
renewed to substantially the same extent during the same period after 
the water was last pumped off, and be followod by the long period 
afterwards in addition ; and though the drainage would obviously be 
much more rapid at first, its continuance to some extent long after- 
wards is shown by the différence in the weighers' returns, as above 
stated. The sinking or loss by the whole drainage of 25 inches may 
be divided so as to give 10 inches for the interval between the two 
floodings, and 15 inches for the final drainage after Friday, the 29th. 
Of this 10 inches settling by drainage between the first and second 
submersions, one-half, or five incheB, would occur by 12 m. on De- 
eember 28th, when the cargo was first visited by Wreaks and Myers, 
(which was very near the middle of this drainage period,) and the 
other half, or 5 inches, after that hour. Thèse computations give 
v.l6,no.5— 38 
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the amount of the loss of sugar, or, what is the saine thing, tbe set- 
tling of the cargo at its highest point about the main hatch, as rep- 
résentée! by the fifth dry tier, during the various intervais of submer- 
sion and of drainage, taking no account of the irregularities of the 
surface occasioned by the jettison, since the loss of the sugar was ail 
from beneath thèse irregularities, as follows : 

TABLE OF 8ETTLING OF CARGO. 
Sinklng. 
Ft. In. Ft. In 

2 6 (n) Loss up to 12 M. of Dec. 27th, by immersion=6 ft. iui- 

inersed 26 hours ; water rising on dry sugar, - 2 6 

3 4 (o) Loss from 12 m. of the 27th to 3 A. m. of the 28th=6 ft. 

immersed 12 hours; water falling; no dry sugar wet, 10 
3 9 (p) Drainage— 12 m. of the 27th to 12 m. of the 28th=6 ft. 

immersed 14| hours, - - - - 5 

Loss bv temporary rise on Dec. 28th, by immersion - 1 
Drainage— 12 m. of the 28th to 7:30 A. m. of the 29th= 
6 ft. draining 14J hours, - - - - 5 

(s) Loss by immersion— 9 p. M. of the 28th to 2 p. m. of the 
29th=6 f t. 9 hours ; being 6 in. up to 9 A. M., and 2 in. 
residue; one-flfth dry sugar wet, - - - 8 

Loss by drainage during 11 days, - - 13 

i) Loss along the wings by rolling and pitching — avg. 1 
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Some minor changes might doubtless be made in this distribution 
of the entire loss of 6 feet 3 inches; but no very great change in this 
apportionment can be made without involving violent contradictions 
of some of the best-established facts in the testimony, or else some 
great improbabilities ; and the sum total of sinkage must at ail 
events be preserved unchanged. For instance, the first item cannot 
be made 3 feet 6 inches instead of 2 feet 6 inches without contra- 
dicting the unanimous testimony that there were at least five dry 
tiers in the highest part of the cargo on the 28th; i. e., 2 feet 6 
inches above the first water-line of 10 feet. For if the sinking 
by that time had been 3 feet 6 inches, the height above the 10- 
foot flooding could hâve been but 18 inches, and only three tiers, 
therefore, could hâve remained dry. Nor could the first item (n) be 
reduced to 2 feet only; for, in that case, items o and s must be re- 
duced in like proportion, and then the subséquent loss of 4 feet 3 
inches could not be made out, without making the entire loss by 
drainage at least 3 feet, while the whole loss by immersion would be 
but 3 feet 3 inches, and the resuit of sueh an apportionment would 
render a change of level of less than 2 feet possible from noon 
of the 27th to 9 a. m. of the 29tli, and upon this resuit less than 
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two tiers of dry mats would hâve been touched by the second wet- 
ting, and at least four tiers, or nearly 4,000 mats, (after deduct- 
ing 1,700 jettisoned,) must hâve corne out dry, instead of 1,327; 
and in many other détails it could not accord with the évidence. 

On the other hand, the above apportionment of the sinking of the 
cargo, while starting from the best-authenticated observations, and 
based upon the soundings at différent times, and upon proportions 
obtained from them for the différent intervais, after making such 
allowances in the computations as seem to me just for every disturb- 
ing cause affecting the ratio of waste, does still account for ail the 
essential facts of the loss, and accords in resuit with the other évi- 
dence in the case of a wholly independent character. 

(1) It accounts for the dry sugar left untouched by the first flood- 
ing being wet by the second ; for the change of the sugar level from 
Wednesday noon (27th) to Friday, (29th,) at 9 a. m., (when the sink- 
ing amounted to 4 feet 9 inches,) as shown by the items o,p, q, r, and 
s, in the last above table, amounts to 27 inches ; and deducting there. 
from 12 inches, the différence in the absolute height of the water on 
the 27th and on the 29th, there remain 15 inches of sugar left dry 
on the 27th, which had sunk down so as to be immersed on the 29th; 
and this necessarily includes three dry tiers wholly or in part. 

(2) It accounts for the sugar which came out dry; for the fifth 
dry tier in the région of the main hatch having on the 29th sunk to 
the level of 4 feet 9 inches below the beams, s, it was still 1 f oot 3 inches 
above the 9-foot water-line of that morning. This would leave two 
tiers dry, both of which, according to the testimony, had probably been 
removed on Wednesday, so that only the half tier was that morning 
visible above water. Two dry tiers over the whole ship would, as we 
shall presently see, amount to 2,780 mats; and in the space mid- 
way between the fore and main hatches, where the cargo was at 
least 1 tier higher, there would be, if that extended say 10 feet in 
length by the whole width of the Bhip, about 124 additional bags, 
which, with the above 2,780, makes 2, 804 mats ; and if from this be de- 
ducted 1,700, the number jettisoned from the hold, (as we hâve ail 
along treated the fifth dry tier as a level tier,) there remain 1,104 
which would hâve corne out dry if none had been removed on Wed- 
nesday. One thousand three hundredand twenty-seven were in fact 
taken out dry, and the excess is accounted for by the removal of some 
on Wednesday from places where they would hâve been wet if not 
removed. Ail the dry mats immediately under the main hatch were 
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so removed on Wednesday, and those which would hâve been thus 
wet if not removed varied from 2 to 3 tiers, and thèse tiers in the 
space of the main hatch would hâve numbered upwards of 200, which 
makes up the full number of 1,327. 

(3) It accords with the testimony that Wreaks and Myers, each 6 
feet 3 inches tall, found room on Thursday noon to stand erect in the 
hole under the main hatch; for the sinking of the level of the fifth 
tier being by the above table 3 feet 10 inches at that time, (p,g,)and 
the hole being 3 tiers, equal to 18 inches, in depth, there was 5 feet 4 
inches height up to the lower edge of the beams; and as the latter 
were 14 inches deep, the whole available space was 6 feet 6 inches, 
giving them 3 inches spare room to stand erect. 

(4) It accounts satisfactorily for Wreaks and Myers being also 
able to walk around on top of the cargo, "not with ease, but with 
mueh stooping." Before the commissioner it was found on trial that 
they required over 5 feet to walk with stooping; and in going about 
on the cargo they did not squat down into the space of about 3 feet, 
as was possible for them, nor go on their hands and knees ; but they 
walked about, stooping, which required over 5 feet. The settling of 3 
feet 10 inches up to that time, added to the height of the beams, 14 
inches, gives 5 feet height between the beams, which being 10 feet 
apart would be mainly available for walking about, while the addi- 
tional dépression of 6 inches along the wings, and the irregularities 
and increased depth from the jettison, would afford ail the space 
called for by this testimony, and enable them to walk about with 
modéra te stooping only, except beneath the beams; and the whole 
resuit would accord well with the gênerai impression derived from 
their testimony in this respect. 

(5) It accords very nearly with the testimony of McGrath and 
Dougherty as to the height of sugar on breaking into the cargo under 
the main hatch on Thursday afternoon. McGrath says they first 
took out the hemp which had been rolled in the day before, (Wed- 
nesday;) that the cargo had settled over 3 feet; that they stopped 
working that afternoon when they had worked down to about 2 feet 
above the sugar platform, and about 6 feet below the top of the 
sugar. Dougherty also testifies that they went that day about 6 feet 
below the top of the sugar. This évidence would give a depth of 
about 8 feet from the sugar platform to the top tier, or 11 feet 4 
inches from the bottom of the hold, which, assuming the hold to be 
15 feet from the bottom of the beams, would give a settling from the 
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latter of 3 feet 8 incbes, differing only by 2 inches from the settling 
a,t that time of 3 feet 10 inches given in the above table, (p, q.) 

(6) It also agrées with the testimony of Dougherty, who says he 
could stand erect in the wings on Thursday afternoon; for if to 3 
feet 10 inches be added 6 inches for the additional dépression of one 
tier in the wings, and 14 inches for the beams, we hâve o feet 6 
inches, and Dougherty was but 5 feet 4 inches tall. 

As the above tabular computations are based upon évidence wholly 
independent of the testimony as to thèse latter points, the fact that 
they accord so nearly in resuit seems to me strong confirmation of 
their substantial accuracy. Upon the basis, therefore, of the appor- 
tionment of the loss or sinking of the sugar at the différent intervais, 
as exhibited in the foregoing table, the détermination of the loss by 
the second, flooding is comparatively simple. 

The effect of the last flooding was to interrupt the drainage which 
was in progress from the first flooding, and to set a similar and sub- 
stantially equal drainage at work de novo, after the water of the 
second flooding was pumped off. The drainage after the second 
flooding would be substantially the same as that which would hâve 
followed the first flooding if it had not been interrupted. The last 
item for drainage, (t,) therefore> représenta ail the amount of the 
drainage loss conséquent upon the first flooding, or what would nec- 
essarily hâve resulted from it had the second flooding not arisen; 
while the prior drainage items (p and r) represent the increased loss 
of sugar by drainage oecasioned by the second flooding; because the 
natural drainage of the sugar conséquent upon the first wetting, 
which was already going on, was interrupted at tliose points by the 
second wetting, and the same natural drainage commenced anew as 
the water from the second flooding subsided. The whole loss of sugar 
by the second flooding consists, therefore, of items p, r, and s, or 18 
inches of solid sugar; thatis, 18-139 of 2,151,720 pounds, the contents 
of the hold when full, which gives 278,640 pounds as the loss by the 
second^flooding. So much of this loss of weight as came from the 
3,855 mats which were first wet by the last flooding is otherwise al- 
lowed for, being embraced in the item next considered ; and it must, 
therefore, be deducted hère. The loss of weight from thèse mats up 
to the day of sale is found, as hereinafter stated, to be 44,048 pounds. 
Deducting this amount from the 278,640 above found, there is left 
234,592 pounds as the loss or waste of sugar previously wet which 
resulted from the second wetting, which, at 4 116-1000 cents per 
pound, amounts to $9,655.81 as the damage from this item of loss. 
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DRY SCGAR WET BY SECOND FLOODING. 

To détermine the amount of dry sugar wet by the second flooding,. 
the commissioner has taken an average of four tiers as the number 
shown by the évidence to hâve been dry upon breaking down into the 
main hatch on the twenty-eighth of December, after the first flood- 
ing; and estimating the number of mats in a tier at 1,510, ne arrives 
at 5,980, from which 1,327 delivered dry are deducted, leaving 4,653 
dry mats damaged by the second wetting. The least number of dry 
mats, two tiers, was under the main hatoh, where the deepest dépres- 
sion was made in the surface by the jettison; and the greatest num- 
ber, six, was at the highest point forwards. A simple médium between 
thèse extrêmes might doubtless vary considerably from the average 
level of the whole cargo ; and six dry tiers above the 10-foot flooding 
is more than I think the weight of testimony warrants, except in a 
small space midway between the fore and main hatches. Moreover, 
the évidence, I think, shows that one tier was originally stowed 
throughout between the beams, which, upon an average thickness of 
the mats of 6 inches, would give 24 tiers above the sugar platform. 
Deducting from the whole number of mats shipped, to-wit, 34,742, 
the number stowed m the hatch up to the upper deck, amounting, 
upon an average of a cubic foot and a quarter each, to 1,382 mats, 
there were left in the hold 33,360 mats, which, divided among 24 
tiers, gives 1,390 to a tier. The commissioner's average of four dry 
tiers at this rate would amount to 5,560; deducting therefrom the 
1,327 which came out dry, and 192 spécial loss from the rolling of 
the vessel attributable to the first wetting, there would remain 4,041 
as the number of dry mats wet by the second flooding, according to 
his mode of computation. But, for the reason above stated, I think 
an average of four dry tiers throughout the ship after the first flood- 
ing is more than the évidence warrants. 

Pursuing the same computations which I hâve previously adopted 
as best warranted by the évidence, I take Ave tiers as left dry by the 
first flooding at the highest point about the main hatch. 

Taking 1,390 as the number of mats to the tier, as above determined, 
and this gives, for five level dry tiers, 1,390X5= - ~ - 6,950- 

To which add extra height of cargo in a small space midway between 
the main and fore hatches, (say 10 ft. x 31,)= ... 124 

Making, 7,074 
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Amount brought rorward. " - - - - - 7,074 

Deduct number of mats jetfcisoned from the flve dry tiers, 1,700 

Also deduct spécial loss along the wings, as above stated, 192 

Also deduct the number which came out dry, - - 1,327 

3,219 



And the number of dry mats wet by the second flooding would 
amount to- - - - - - - - 3,855 

Thèse, at 64 pounds average net weight per mat, would hâve 
weighed, if uninjured, 246,720 pounds, which at 8J cents per pound, 
less a discount of 2J per cent, for cash, would hâve been of the mar- 
ket value of $20,481.87. If thèse same mats had been kept separate 
from the rest, and sold separately, the loss upon them would hâve 
been found by deducting the amount realized on the sale from the 
market value above given. As they were not, however, thus sepa- 
rated, the loss of weight upon thèse mats is to be obtained, either 
from an average derived from the beat lots of 5,000 each at the auc* 
tion Baie, with the weights at that time, or else from an examination 
of the custom-house weighers' returns as the cargo wàs unloaded, 
which give the weight of every 25 mats of the better portion of the 
■cargo. An examination of the first two lots of 5,000 each, as sold at 
auction, shows that they were very nearly equal in weight, and that 
both together embrace more than half the weight of the sugar deliv- 
ered; and that the loss of net weight on the first lot of 5,000 was 
about 31 per cent, of the average weight of 5,000 dry mats at 64 
pounds net each. The 3,855 dry mats first wet upon the second 
flooding must hâve been less expôsed to the action of water than any 
others of the damaged mats, and must, therefore, be held to be the 
ones that suffered the least loss of weight, as well as the least dam- 
age. An examination of the custom-house weighers' returns shows 
that after setting aside the 1,327 dry mats delivered uninjured, (which 
show an average gross weight of 65 pounds each,) the next best 
3,855 mats, after making ail déductions for tare and ratable drain- 
age between the time of the custom-house weighing and the day of 
sale, show a weight of 202,672 pounds net; while the same number 
•of mats, of the average weight of 64 pounds net, would amount, as 
above stated, to 246,720 pounds, showing a loss of weight of 44,048 
pounds, winch is much less than the average loss in the first lot of 
5,000 mats sold at the auction sale. 

It is obvious, therefore, that this lot did not represent ail of the 
highest weights; and the fact that the second lot of 5,000 weighed 
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very nearly the same as the first lot, ■warrants the ïnference that the 
bags of greatest weight were divided between the two lots. The first 
lot brought 6f cents per pound, the second 6 cents, which also shows 
that the différence of their condition and value was small. There 
must hâve been, therefore, manybags of a much lower weight ineach 
of thèse two lots to reduce the average weight of the mats to the 
amounts which they exhibit; so that the weight of the above 3,855 
mats would not be ascertained with even approximato correctness by 
simply taking the proportion of the weight of either lot of 5,000, as 
they were sold at auction; while the custom-house weighers' returns 
of each lot of 25 mats do afford the means of sufficiently identifying 
the 3,855 mats by taking the highest weights, after setting aside the 
1,327 dry mats. Thèse returns show, as above stated, the weight of 
the 3,855 best mats, after deducting tare and the ratable drainage 
in the interval, to be 202,672 pounds, which, at 6f cents per pound, 
amounts to $12,920.34 as the cash proceeds of thèse 3,855 mats. 
Deducting this from the market value of the full mats uninjured, 
viz., $20,481.87, we hâve a différence of $7,561.53 as the loss and 
damage to sugar previously dry, occasioned by the second flooding. 
This damage embraces the loss of weight upon thèse mats of 
44,048 pounds, as above stated, which is the weight to be deducted 
from the previous item of Iosb. 

LOSS BY THE TEMPORARY RISE OF FIVE FEET ON DEJEMBER 28TH. 

The loss from this cause iB ascertained by the commissioner from 
the pumpings to hâve been 13,423 pounds. The full priée of dry 
sugar, 8£ cents per pound, is charged upon this weight. It ail con- 
sisted of sugar which had been wet by the previous flood of 10 feet ; 
and had it not been carried off by this temporary flooding of Decem- 
ber 28th, would hâve remained as so much wet and damaged sugar, 
worth only the average price of 4 116-1000 cents per pound. The 
commissioner regarded this as pure crystallizable sugar, worth the full 
price. But the évidence of Mr. Abbott shows, as I understand it, 
that the dry Manilla sugar in mats contained about 3 1-5 per cent 
of water, and polarized 83 per cent, and that the crystallizable sugar. 
was 85.74 per cent, in the dry substance; while the damaged sugar 
contained 14.71 per cent., water, polarized 77.60 per cent., and in the 
dry substance showed 90.98 per cent, of crystallizable sugar. As 
the damaged supar, therefore, polarized 77.60 per cent., if we add 
22.4-77.6 of its amount to the weight of crystallizable sugar as 
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above given, i. e., 13,423 pounds, we hâve it restored to its pre- 
vious condition as wet and damaged sugar, worth 4 116-1000 cents 
per pound. This per centage of inerease gives 3,875 pounds,. making 
17,298 pounds of damaged sugar, worth, at 4 116-1000 cents per 
pound, $711.99, winch should be allowed for this item of damage. 

BECAPITULATION. 

The above calculations give for sugar damaged and wasted : 

1. Fdr dry sugar damaged and wasted by second flooding, - $7,561 53 

2. For wet sugar wasted by do., .... 9,655 81 

3. Loss in temporary rise of 5 ft., December 28th, - - 711 99 



Making an aggregate loss ol • - - - $17,929 33 

Instead of $23,465.09, as found by the eommissioner. 
Interest from December 27th, 1876, todate, (May 28th,) @ 6 per 
cent., 5,814 16 



Total, - - $23,744 19 

— for which sum judgment should be entered for libelant, with coats. 



The Tommy, etc. 
{District Court, 8. D. New York. May 1, 1883.) 

Bile of Ladena Construed. 

Where a bill of lading recites the receipt oi goods in good order, and has a 
clause at the close , " Not accountable for weight, contents, packing, marks, and 
damage," held, the word "damage" has référence to damage of the goods at 
the time of their receipt, and not to injuries to them arising subsequently on 
the voyage. 

Damagb to Cargo — Faulty Construction of Bin— Liabilitt. 

Where a cargo of old iron was stowed on the hark T., in atrunk orhin made 
of boards, running along the centerof the ship, with haies of ragson each side, 
and the bin between decks extended several feet higher than the adjoining 
baies, and duiing a long and rough passage the bin was broken down and the 
iron scattered over the baies, tearing them open, and the rust from the iron 
also sifting down upon the baies below, held, upon the évidence, that the bin 
■was not securely constructed, and the vessel was liable for the damage done to 
the rags by the iron and rust. 

Same— Contact with Sea-Water. 

Where baies in the lower hold were injured by sea-water and rotting, and it 
appeared that dunnage of fire-wood along the sides had to a considérable es- 
tent fallen down, and no évidence appearing of its being fastened to prevent 
falling, held, the vessel was liable for the contact with sea-water from this 
cause. Held, also, that the vessel was not liable for injuries from sea-water 
taken in through the water-way scams upon a long and tempestuous voyage. 
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In Admiralty. 

Carpenter é Hays and R. D. Benedict, for libelants. 

Jas. K. Hill, Wing <& Shoudy, for claimant. 

Brown, J. The libel in this case was filed to recover tlie sum of 
$3,700 damages to 178 baies of linen rags, part of a consignment of 
347 baies from Warsaw, Poland, which were shipped at Danzig on 
tbe bark Tommy, and brought thence to New York, arriving on the 
second of May, 1880. The testimony of the captain and mate and 
stevedore leaves no doubt that the rags were, on the whole, received 
on board dry and in good condition, although a few of the baies at 
that time required additional strapping, which was done by the cap- 
tain's direction. 

The Tommy was a bark of 394 tons measurement, and of about 
500 tons burden. The lower hold was stowed with 148 tons of old 
iron rails. Above thèse was stowed some scrap-iron, upon which was 
one tier of baies of the rags. The beams above were open. A tem- 
porary flooring was laid of plank, fastened together by cross-cleats 
riveted to the planks above and below. Upon this temporary floor- 
ing a trunk or bin was constructed about eight feet in width, running 
fore and aft along the middle of the ship, in which thé rest of the 
scrap-iron was placed, and which, according to the captain's testi- 
mony, reached to the upper deck beams. On each side of this trunk 
or bin the rest of the baies of rags were stowed, but did not reach, as 
the captain testifies, within three or four feet of the upper beams. 
The scrap-iron thus stowed amounted altogether to 239 tons. In the 
f orward part of the ship, but not in contact with the iron, were 61 
other baies of rags for other consignées; and this, with the iron, com- 
prised the entire cargo, amounting to about 507 tons. 

The vessel left Danzig on December 19, 1879, but meeting with 
heavy weather, cold, and ice, she put into Elsinore roads on January 
llth, and on January 17th was towed into Elsinore harbor, where, 
on account of the floating ice, she remained until February 12th, 
when she sailed for New York, and after a voyage of 79 days arrivée! 
there on the second of May, 1880. 

An ordinary passage is about 45 days. Her log shows a constant 
succession of stormy weather after leaving Elsinore, and evidently a 
rough and trying voyage. Some 20 or 30 feet of her bulwarks were 
carried away on her port side, a number of her stanchions and her 
water-way seams more or less opened, from which she took in some 
water. Her injuries, however, do not seem to hâve been serious; the 
necessary repair was complétée! in from eight to ten days. She does 
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npt appear by her log at any time during the voyage to hâve had 
more than 11 incbes of water in her pumps. Generally, when pumped, 
she seemed to hâve been pumped elear without difficulty ; and when, 
through heavy rolling in March and April, her pumps would not work 
for a week or more together, there was very little accumulation of 
vrater in her hold, as her log shows she was easily "pumped dry" as 
soon as smoother weather prevailed. Hubert v.Recknagel, 13Fed.Eep. 
912. When her hatches were opened for unloading, the scrap-iron 
was found scattered over the tops of the baies of rags, and no indi- 
cations of a trunk or bin were visible. The 61 baies stowed forward 
•on top were damaged by sea-water. Of the 347 baies consigned to 
the libelants, only 169 came out whole. The remaining 178 baies, 
"the subject of thia suit, were either wholly or partly broken loose and 
damaged; some being in half or quarter baies, and the rest in a loose 
mass, and ail damaged through sea-water, rot, or rust. Such as 
were ht were rebaled in their damaged condition, and were removed 
and sold as a damaged lot; the rest, filthy, rotten, and worthless, 
were thrown away. 

The respondents contend that the cargo was properly dunnaged, 
and properly arranged and secured, and that the damage is to be 
ascribed solely to the extraordinarily rough weather and the length 
of the voyage. 

The bill of lading recites that the baies were received in good order 
and condition. At its close, however, is a clause in writing stating, 
"Not accountable for weight, contents, packing, marks, and damages. " 
Without claiming that the clause last named would exempt the ves- 
sel from the conséquences of proved négligence, it is contended by 
the respondents that this clause does at least throw the burden of 
proof upon the, libelants to show that the damage to the rags was 
caused by some positive acts of négligence on the part of the bark, 
(Vauglian v. Six Hundred and Thirty Casks Sherry Wine, 7 Ben. 506; 
14 Blatchf. 517; The Pereire, 8 Ben. 301; The Invincible, 1 Low. 
226 ;) and that the ordinary rule by which it is sufficient for the con- 
signée in the first instance to show that the goods are not delivered 
in the same good order and condition in which they were received on 
board, (Clark v. Barnwell, 12 How. 272; The T. A. Goddard, 12 
Ped. Eep. 174, 177,) does not apply under this clause in the bill of 
lading. 

The libelants claim that the context in the clause referred to shows 
that the word "damage," like the words "marks, contents, weights," 
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etc., refers only to the condition of the goods at the tinie they were 
received on board. The connection in which this word is used af- 
fords some ground for this interprétation, which is strengthened by 
the considération of the unusual and unreasonable character of this 
clause, if considered as a stipulation against any liability for future 
damage by the ship's own négligence, and the improbability of any 
Buch intention. As respects its effect upon the burden of proof, I do 
not deem it material, inasmuch as the facts proved seem to me to 
show such négligence on the part of the vessel as makes her liable 
for at least a portion of this damage. The injury to the baies ap- 
pears from the évidence to hâve arisen from several causes : (1) From 
the Bcrap-iron being either loaded directly upon the baies in the first 
instance, or, if at first confined in a trunk or bin, from its breaking 
loose and becoming scattered over the baies, and during the rolling 
and pitching of the ship tearing the baies loose; (2) from iron rust 
sifting down through and among the baies and their contents; (3) 
damage from the sea-water along the sides of the vessel where the 
baies came in contact with the sides of the ship, either throug hinsuf- 
ficient dunnage or from the dunnage falling down; (4) from sea- 
water coming through the water-way seams upon the baies beneath. 
For so much of the damage as came from the last-mentioned cause 
the respondents hâve, I think, sufficiently shown that the ship is not 
responsible, and that it arose from the périls of the sea during her 
long and tempestuous voyage. The Bursioell, 13 Fed. Eep. 904. 

The other three causes of injury are such as, in my judgment, the 
ship was bound to guard against, but which she did not prevent 
through négligence in insuffi ciently securing the dunnage and the 
trunk or bin containing the scrap-iron. 

On the part of the libelants it was contended that the arrange- 
ments whereby the scrap-iron was stowed in a central bin with baies 
along-side in the wings, and also over the baies in the hold, was, in 
itself, faulty and improper, through the liability of rust to sift through, 
and of the iron in the bins to break loose. Several witnesses for the 
libelants testified to this fact, while others for the respondents testi- 
fied that it was a proper arrangement, and one or two even state 
that it was proper even if the bin was unfastened. For the proper 
trim and to prevent too great stiffness in the bark, it was probably 
necessary in this case that a portion of the iron should be stowed be- 
tween-decks. This might doubtless hâve been done with equal safety 
to the ship, and with greater safety to the rags, by constructmg bulk- 
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heads athwart-ships, and making separate compartments in which 
the iron and the rags should be stowed, and, if no other mode could 
hâve secured the rags against injury from the iron, it would hâve 
been the légal duty of the vessel to adopt that or bear ail the consé- 
quences of neglecting it. Mainwaring v. The Carrie Delap, 1 Fbd. 
Ebp. 874. I do not think, however, that it was indispensable to re- 
sort to that mode of stowage. The évidence shows that it was not 
uncominon to stow rags and iron according to the arrangement 
adopted in this case; but in doing so it was clearly incumbent on 
the respondents to take ail necessary measures to keep the scrap-iron 
from breaking loose and getting scattered over the baies, aB well as 
to prevent the rust sifting among the baies beneath. To prevent 
the latter, where the beams between-decks were open, as in this ves- 
sel, would hâve been easy by the use of some covering, as of can- 
vas, mats, or other material placed over the baies below or beneath 
the temporary flooring. The liability to injury from the sifting of 
rust or falling of pièces of the iron down among the baies was well 
known. It was testified to by several of the respondent's witnesses ; 
it was admitted by the master; and it was a danger against which the 
vessel was therefore bound to provide, either through an arrangement 
of the cargo which completely separated the rags from the iron, or 
else through a sufficient covering as a protection. 

The trunk or bin in which the scrap-iron was placed between-decks 
is not satisfactorily described by any of the respondent's witnesses. 
The carpenter of the ship was examined shortly after her arrivai, and 
he testified explicitly that this bin was formed of planks or boards, 
which he sawed at the request of the mate, and which were placed 
edgewise, one upon another, and resting against the baies stowed 
along the wings of the ship, and were not nailed or fastened together. 
A number of witnesses who had taken part in the loading of the vessel 
at Danzig were examined on commission some two years afterwards, 
some of whom state that thèse planks forming the bin "were. made 
fast and stanchioned to the side of the ship." There is no explana- 
tion of the précise mode in which this was done, and it is so indefinite 
as not to be very intelligible, and would seem to be much less trust- 
worthy than the statement of the carpenter given shortly after the 
ship's arrivai. 

It seems to me self-evident that if the scrap-iron was brought up 
to the beams, as the captain states, and from three to five feet above 
the level of the baies stowed on each side of it, the bin or trunk which 
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was designed to secure it would require not merely fastenîng, but 
bracing of the strongest kind, in order to prevent its breaking loose 
on a winter voyage across the Atlantic. The évidence leaves no doubt 
in my mind that if this bin, with the iron inside, was thus carried up 
from three to five feet above the baies, and was in some manner 
stanchioned to the Bides of the ship, it was altogether destitute of 
adéquate fastening and was insufficiently done, and that the ship is 
therefore liable for the injury caused by the iron breaking loose and 
becoming scattered over and tearing the baies. 

There is sorne reason to doubt whether, in fact, the trunk or bin 
containing the scrap-iron came up to the upper beams, as is stated 
in some of the respondent's testimony; and whether the scrap-iron, 
after being fuled into the trunk as high as the baies on each side, 
was not stowed directly on the top of the baies. The testimony 
of the carpenter that the planks were simply placed on each other 
edgewise against the baies, and about on a level with them, would 
well agrée with this supposition ; and bis testimony showed no way 
in whieh the planks forming the bin could be kept in position above 
the baies. Moreover, shortly after the unlading commenced, one 
of the libelants, on visiting the ship and seeing the iron scattered 
over the top of the baies, inquired of the first mate how that hap- 
pened; to which he answered, in substance, that petroleum barrels 
had been expected, but that to avoid being frozen in the vessel did 
not wait for them, and that the scrap-iron was, therefore, put on top 
of the rags, as they had no idea that the iron or anything could dam- 
age the rags; which would seem to indicate that he was not aware of 
any objection to putting scrap-iron directly upon the baies. The 
same mate received the cargo at Danzig, and in gênerai attended to 
the stowage ; and it appeared also from the évidence of the witnesses 
there that none of those who took part in stowing this cargo had 
ever stowed a cargo of rags and iron before, or were practically ac- 
quainted with the proper mode of stowage. It is not improbable, 
therefore, that a portion of this scrap-iron may hâve been originally 
stowed directly upon the rags. 

The conversation of the mate, above quoted, was objected to by the 
respondents, on the ground that it was incompétent; but bylong-set- 
tled usage the first mate is the officer of the ship whose spécial duty 
it is, and not the captain's, to supervise the receipt and loading, as 
well as the unlading of the cargo. He is the agent and représentative 
of the owners of the ship in that spécial business. Upon the oïdinary 
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rules o'f évidence, as respects dealings with agents, his statementB, 
therefore, while that business was still pending, as in this case, in 
regard to the mode of stowage and the reasons for it, are as compé- 
tent as those of the owners of the vessels themselves. 1 Greenl. Ev- 
§416; Dana, Seaman's Friend, 141. 

I hâve not, however, decided this branch of the case upon that 
ground, but upon the assumption that the iron when loaded was 
carried up in the bin to the upper beams, and not spread out upon 
the rags at ail. Not only the carpenter's testimony, but the weight 
of the other évidence, shows that the bin thus made was inseeurely 
constructed, and that the vessel should, therefore, be held liable for 
the resulting damage. 

The same must be said with regard to the dunnage along the side 
of the ship. The testimony was contradictory in regard to the 
amount of dunnage used; but, whatever was the amount actually 
used, it appears, not only from the libelants' witnesBes, but from sev- 
eral on the part of : the respondents, that in many places which were 
examined or noticed, there was no dunnage standing along the side 
of the vessel when the ship arrived. The dunnage used in the wings 
consisted of sticks of fire-wood or petroleum wood set up endwise. 
Where not seen, it is claimed that it had fallen down in the rough 
weather; but I do not find any satisfactory évidence of care taken 
to guard against this liability, or any proof that the dunnage along 
the sides of the ship was attempted to be fastened securely. Engelke, 
one of the claimant's witnesses, says it was not fastened at ail. Mère 
gênerai statements that the dunnage was well done, is of little value 
against proof of spécifie acts of neglect. The omission to fasten the 
dunnage securely to prevent its falling in rough weather, was négli- 
gence which exposed the baies to contact with the sea-water along 
the sides of the ship as she rolled from side to side, and necessarily 
caused rotting in conséquence, for which the ship should, therefore, be 
held liable. 

A référence should be ordered to take proof of the damage arising 
through the contact of the baies with sea-water at the sides of the 
vessel, and also from the contact of the baies with the iron, and from 
iron rust, for which the libelants are entitled to judgment, with costs. 

The injury from sea-water taken in through the water-way seams 
and falling upon the baies between the decks, for which the ship is 
not responsible, must hâve been no inconsiderable cause, and was 
probably the sole cause, of the rot among the baies between-decks. 
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The difficulty of distînguishing the amount of damage attributable 
to this cause alone is doubtless very great. The évidence alread^ 
taken is not sufficient to détermine it with any degree of accuracy. 
In the case of The Shand, 10 Ben. 294, the référence ordered as to 
the loss of sugar involved a similar inquiry as to the loss to be at- 
tributed to différent causes, and led to a very long and expensive 
and a most laborious litigation on the part of ail concerned, in the 
endeavor to arrive at an approximately correct division. (See report 
and opinion on the damages in that case, filed April 27, 1882, ante, 
570.) Such an approximation, if possible, supersedes the rule 
adopted in The Mary Belle Roberts, 2 Sawy. 1-6, and Snow v. Car- 
ruth, 1 Spr. 324, 327, and renders the case of The Atlee, 12 Fed. 
Eep. 734, inapplicable. If the parties in this case should agrée 
upon some division, such as, perhaps, one-third of the loss through 
leakage from the deck, that might not prove very far from the final 
resuit of a référence ; and very great labor, annoyance, and expense 
would be avoided. Thèse observations, are of course, without préju- 
dice to the légal rights of the parties, and if no agreement be made, 
a référence must be had as above directed. 
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Blackham v. Geesham and others. 
(Circuit Court, S. D. New York. June 4, 1883.) 

1. Postal Laws — Pbivate Postal Routes— Pbohibited by Section 3982, 

Rev. 8t. 

"No person shall establish any private express for the conveyance of letters 
or packets, or in any manner cause or provide for the conveyance of the same, 
by regular trips or at stated periods, over any post-route which is or may be 
established by law, or from any city, town, or place to any other oity, town, or 
place between which the mail is carried." 

2. Same— Letter- Carriers' Routes— Post- Routes within Contemplation op 

Statute— Act of March 3, 1851, § 10. 

Upon référence to pre-existing législation it is made clear that letter-carriers' 
routes are to be considered post-routes within the meaning of the statute. By 
the act of March 3, 1851, { 10, (9 St. at Large 591,) the postmaster gênerai was 
empowered to establish post-routes within cities and towns for receiving, con- 
veying, and dellvering of letters by carriers to be appointed by him. 
S. Same— Kight of Search and Beizure of Mailable Matter Transported 
in Violation of Law. 

Sections 4026 and 3990, Rev. dt., authorize the postmaster gênerai to em- 
power any spécial agent or other officer of his départaient to make searches 
for mailable matter transported in violation of law, not being in a dwelling- 
house, and authorizes any spécial agent, collecior, or other customs officer, or 
United States marsha), or his deputy, to seize ail letters and bags, packets, or 
parcels containing letters which are being carried contrary to law, and detain 
the same until two months after the final détermination of ail suits and pro- 
ceedings which may at any time, within six months after such seizure, be brought 
against any person for sending or carrying such letters. 

Motion for Preliminary Injunction. 

Isaac Angel, for plaintiff. 

Elihu Root, IL S. Atty., for défendant. 

Wallace, J. The^plaintiff has moved for a preliminary injunction 
in her suit brought to restrain the défendants from proceeding to 
make searches and seizures under sections 4026 and 3990 of the 
Eevised Statutes of the United States. Thèse sections authorize the 
postmaster gênerai to empower any spécial agent or other officer of 
his department to make searches for mailable matter transported in 
violation of law, not being in a dwelling-house; and authorize any 
spécial agent, collecter, or other customs officer, or United States 
marshal or his deputy, to seize ail letters and bags, packets, or par- 
cels, containing letters which are being carried contrary to law on 
board any vessel, or on any post-route, and convey the same to the 
nearest post-office, or, under the direction of the postmaster gênerai 
or secretary of the treasury, to detain them until two months after 
v,16,no.6— 39 
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the final détermination of ail suits and proceedings which may, at 
any time within six months after such seizure, be brought against 
any person for sending or carrying such letters. 

The plaintiff is the proprietor of Boyd's City Dispatch, and em- 
ploya about fifty carriers, who make collections and deliveries daily 
of letters in the city of New York, for the différent persons who em- 
ploy the plaintiff for the carrying and delivery of letters. Thèse 
carriers make regular. trips, and at stated periods, pver the letter- 
carrier routes in New York city established by the postmaster gên- 
erai. The plaintiff sells stamps to her customers, which the latter 
affix to their letters, and thereupon the letters are collected and de- 
livered in. substantially the same manner as the regular mailable 
mattér of the post-office départaient. The searches and seizures 
which are appreherided by the plaintiff, and which she seeks to 
enjoin, relate to the letters thus conveyed by the plaintiff, the de- 
fendants being the postmaster gênerai and other officers acting, or 
authorized to act, under the sections referred to. 

It is. contended for thé plaintiff that her business is lawful, and 
that she dpes not transport mailable matter in. violation of law, be- 
cause letter-carrier routes within cities are not post-routes within 
the meaning of the statutes of the United States. The case tufns, as 
to this contention, upon the meaning of section 3982 of the Bevised 
Statutes of the United States, which enacts aB follows : 

" No person shall establish any private express for the conveyance of letters 
or packets, or in any manner cause or provide for the conveyance of the same, 
by regular trips or at stated periods, over any post-route which is or may be 
established by law, or from any city, town, or place to any other city, town, 
or place between which the mail is regularly carried." 

This enactment is a reproduction in the général revision of the 
statutes of section 228 of the act of March 3, 1872. 

À brief référence to pre-existing législation dénotes quite unmis- 
takably that letter-carrier routes were post-routes within the contem- 
plation of that section. By the act of March 3, 1851, § 10, (9 St. 
at Large, 591,) the postmaster gênerai was empowered to establish 
post-routes within cities and towns for the receiving, conveying, and 
delivering of letters by carriers to be appointée! by him. By the act 
of March 2, 1861, § é, (12 St. at Large, 205,) it was declared that 
the provisions of section 3 of the act of March 2, 1S27, should be 
applicable to ail post-routes which hâve been, and should thereafter 
be, established by the postmaster gênerai under section 10 of the act 
of March 3, 1851; and the effect of this enactment was to prohibit 
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tbe setting up oî any foot or horse posfc for the convenance of letlara 
and packets upon any post-route which theretofore had been or might 
thereafter be established by the postmaster gênerai within cities or 
towns for the receiving, conveying, and delivering of letters by car- 
riers. 

No clearer récognition of such lettér-carrier routes as post-routee 
could be manifested than is shbwn by thèse enactments of 1851 and 
1861, and in view of this législation the décision in U. S. v. Kochers- 
perger, 9 Amer. Law Reg. 145, rendered in 1860, to the effect that 
"post-routes" and "post-roads" were not synonyruous terms, does not 
touch the question now presented. The point in that case was 
whether letter-carrier routes were "post-roads," and it was held that 
under the postal laws "post-routes" and "post-roads" had distinct 
meanings; post-routes being the appointed course or prescribed line 
of mail transportation, and post-roads the bighways or public pas- 
sages employed for that purpose. Undoubtedly the letter-carrier 
routes in cities were not "post-roads" until they were declared to be 
so by section 205 of the act of Mareh 3, 1872, but they were "post- 
routes," because they were recognized as such by the acts of Mareh 
3, 1851, and Mareh 2, 1861. The act of Mareh 3, 1872, was a com- 
prehensive revision of the pre-existing postal laws, and section 228 
was particularly addressed to enlarging the provisions of section 9 of 
the act of Mareh 3, 1845, which prohibited private expresses for the 
conveyance of letters or packets between cities, towns, or other places 
between which the mail was regularly transported. As enlarged, the 
prohibition was made to extend to the conveyance of letters and pack- 
ets by such private expresses over any post-route established by law. 
Unless the term "post-route" was intended explicitly to refer to 
routes within cities and towns, the change was superfluous and mean- 
ingless, because ail other post-routes were necessarily embraced 
within the scope of the prohibition of the act of 1845. If there are 
other post-routes within cities than letter-carrier routes, they are not 
included; but letter-carrier routes must be deemed included, because 
they had been recognized as post-routes ever since the act of Mareh, 
3, 1851. Not only is the establishing of a private express for the 
transmission of mail matter within a city where letter-carrier routes 
hâve been established an offense within thelanguage of the existing 
law, but such a scheme so clearly contra venes the poïicy of the postal 
laws that it would be a matter of surprise if congress had intention- 
ally tolerated such a compétition with the business of the govern- 
ment. 
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As pointed ont by the attorney gênerai of the United States in 
1858, (9 Op. 161,) "the business of carrying letters and other mail 
matter belongs exclusively to the government ; and in cities and the 
large towns letter carriers are as much part of the System as the 
transportation of the mails from one office to another." If private 
agencies can be established, the income of the government may be so 
reduced that economy might demand a discontinuance of the System; 
and thus the business winch it is the right and duty of the government 
to conduct for the interest of ail, and on such terms that ail may 
avail themselves of it with advantage, may be handed over to indi- 
viduals or corporations who will conduct it -with the sole view of mak- 
ing money, and who may find it for their profit to exclude localities 
or classes from the benefit of the service. 

It has also been insisted for the plaintiff that the sta tûtes which au- 
thorize the searches and seizures apprehended by her are unconsti- 
tutional. It is hardly to be expected that a court of equity, which re- 
quires suitors to présent themselves with clean hands, will lend its 
a^d to protect the plaintiff in the prosecution of a criminal undertak- 
ing, or will be zealous, upon a motion for a preliminary injunction, 
to attempt the grave and délicate responsibility of pronouncing thèse 
statutes void which hâve twice been approved by congress. Provis- 
ions for searches and seizures to enforce revenue laws hâve long been 
familiar to the législation of congress; and, as Judge Cooley re- 
marks, (Const. Lim. 304, note,) "the fédéral décisions go very far to 
establish the doctrine that in matters of revenue the régulations con- 
gress sees fit to establish, however unreasonable they may seem. 
must prevail." 

The motion is denied. 



Greènwaw v. Duncan and others.* 

(Circuit Court, E. D. Missouri. June 4, 1883.) 

. Equity— Suit to Quiet Tn%E— Cross-Bill— Rights of Défendant. 

The défendant in a suit in equity to remove a cloud from a title has a right 
to file a cross-bill, urging a superior title in himself ; and, if his title is found to 
be better than the plaintifl's, he is entitled to a decree in his favor settling the 
•whole controversy. 

In Equity. Demurrer to amended cross-bill. 
*Reported by B. F. Rex, Esq., of the St. Louis bar. 
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A demurrer ûaving been sustained to the original cross-bill herein, 
(see 16 Fed. Eep. 35,) on the ground that it did not contain adéquate 
averments to show title in the défendants, an amended cross-bill was 
filed in which the proper averments were made. Thereapon the 
plaintiff demurred to the amended cross-bill on the following grounds, 
viz. : 

"First. It does not appear from said bill, or from any fact therein stated, 
that the complainant, or any person to her use or in her behalf, is now, or 
ever was, in possession of the land or premises in question, or of any part 
thereof . Second. Said bill. in case the same were true, contains no matters of 
equity whereon this court can ground any decree, or give complainant anv 
relief, as against thèse défendants." 

E. Cunningham, Jr., for complainant. 

E. R. Monk, for défendant. 

Tkeat, J. This court has, in this case, expressed heretofore its 
views as to the proper practice to be pursued, and stated the grounds 
on which alone it has jurisdiction in equity. The défendant is 
brought into court for the purpose of having a cloud upon title re- 
moved. The défendant appears and asks to settle the controversy, 
whereby, if the plaintiff haB not the title, she may hâve a decree in 
her favor, thus avoiding multiplicity of suits. The question is, obvi- 
ously, as to the validity of a tax title, and the pleadings, it seems, : 
might hâve been briefly framed to raise what must ultimately be 
décisive. The pleaders hâve chosen a différent course, involving, it 
may be, unnecessary costs and delay. Of that the court can know 
nothing. The case must be taken, so far as this demurrer is con- 
cerned, just as it Btands. 

The défendant, who has been brought into court to hâve a deed 
standing in her name set aside as a cloud upon plaintiff's title, has a 
right to hâve the whole controversy between her and the plaintiff 
determined, and, if it so happen that her title is the real one, and 
the plaintiff's invalid, to obtain a decree accordingly. 

The demurrer to the amended cross-bill is overruled, and leave to 
next rule-day to file replication. 
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Dahlman v. Jacobs and another.* 

Circuit Court, E. D. Missouri. June 4, 1883.) 

1. Equitt— Jurisdiction — Mariued Women— Suit by Creditob at Large to 
Set Asidb a Mortgage Exbcutbd by an Insolvent Debtor, ok hâve it 
Decreed to Stand as a General Assignment. 

Where a married woman doing business ia her own name became insolvent, 
and together with her husband executed to A., one of her creditorg, an instru- 
ment purporting to be a mortgage, of ail her separate property, to secure the 
payment of a debt she owed him, and B., another of her creditors, whose de- 
mand had not been established at law, brought suit in equity to hâve the in- 
strument set aside, or decreed to stand for a gênerai assignment for the benefit 
of ail the creditors, held, that B. could maintain his bill, and that the court 
fiad jurisdiction. 

In Equity. Motion to vacate order sustaining a demurrer to the 
bill. 

A demurrer to the bill in this case having been sustained,t the 
plaintiff filéd a motion to vacate the order sustaining the demurrer, 
upon the following grounds, viz. : 

" (1) It appears by the bill that plaintiff cannot proceed at law to reduce 
his claim to judgment,'as the debtor is a married woman; (2) it appears by 
the bill that the object is the assertion of a trust, the protection of a trust 
fund, and ratable distribution of the same; (3) it appears that the debtor is 
insolvent by the bill itself, and a judgment would be useless, and equity does 
not require that to be done which is unavailing." 

The section of the Eevised Statutes of Missouri of 1879, govern- 
ing the opération of assignments for the benefit of creditors, is as fol- 
lows: 

Sec. 534. "Every voluntary assignment of lands, teuements, gooda, chattels, 
effects, and crédits made by a debtor to any person in trust for his creditors, 
shall be for the benefit of ail the creditors of the assignor, in proportion to 
their respective clàims, and every such assignment shall be proved or ac- 
knowledged, and certifled and recorded in the same manner as is prescribed 
by law in cases wherein real estate is conveyed." 

Patrick <è Frank, for complainant. 

D. Goldsmith, for défendants. 

Treat, J. The order heretofore entered dismissing this case is 
vacated. From the rulings of the suprême court of Missouri in like 
cases a suit in equity is proper, a principal défendant being a mar- 
ried woman. The question presented by the demurrer to the bill 

*Reported by B. F. Rex, Esq., of the St. Louis bar. 
tSee lu Fed. IvEP. S63, for atateraent of facts and opinion. 
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would, if reviewed at length, require an elaborate analysis of the 
many conflicting statutes cited, and décisions tbereunder, involving 
an attempt to reconoile diverse opinions upon the gênerai subject. 
The case now before the court, however, arises under the Missouri 
statutes, which bave been fully interpreted, not only by the Missouri 
suprême court, but also by the United States circuit court at Jeffer- 
son City, last October.* That décision is conclusive. The demurrer 
is overruled. 



Spbing Valley Wateb-Wobks v. Baetlett, Mayor, etc., and others. 

(Circuit Court, D. Çalifornia. Marçh 9, 1883.) 

1; Injunctton— Jurisdiction to Enjoin Board of Supebvjsors pbom Pabstng 
an ordinance* 

The courts hâve jurisdiction to enjoin the board of supervisors of a munici- 
pal corporation f rom passing an ordinance which is not within the scope of 
their powers, where the passage of such ordinance would work an irréparable 
injury ; and, where a proper bill is presented, the circuit court of the United 
States, or a judge thereof, is authorized by statute to issue a restraining order 
to préserve the rights of the parties in statu quo until the question as to the 
right of the complainant to an injunction can be fully heard and determined. 

2. OliDINANCE VorD ON IT8 FACE. 

Where an ordinance would be void on its face by reason of its unconstitu- 
tionality, and no irréparable injury could resuit from its mère passage, there 
being an adéquate remedy at law against any attempt to enforce it after its 
passage, a court of equity will not enjoin its passage. 

3. Void Ordinance — Irréparable Injury. 

But where an ordinance would be void for want of authority to pass it, yet 
if irréparable injury would resuit from its mère passage, or where there is the 
physical power to exécute the void ordinance, notwithstanding its invalidity, 
by means of the instrumentalities provided, and the only adéquate remedy 
against an irréparable injury arising from its actual enforcernent after its pas- 
sage is an injunction, the court may enjoin the passage of the ordinance. There 
appears to be no sound reason why the court should not interfère at one stage 
of the proceeding as well as at another. 

4. Unconstitutional Ordinance. 

An ordinance which appears upon its face to violate the fourteenth amend- 
ment to the constitution of the United States is void, and it can cast no légal 
cloud upon the rights of the parties apparently aflected by it. AH parties are 
legally presumed to know its invalidity. 

5. Imfaiiung Obligation of Conthact, etc. 

The corporation known as the Spring Valley Water-works was organized 
under the statute of 1858, which provided that theprice of the water furnished 
to San Francisco and its citizens should be fixed annually by two persons ap- 
pointed by the city, — two by the corporation, and one to be chosen by the other 

'Martin v. Hausman, 14 Fkv. Rkp. 160. 
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four; and in case the four could not agrée, thc otlicr (o be appoinled by the 
sheriff of the county. The fourteenth article of the constitution of California, 
afterwards adopted, changed this mode without the consent of the corporation, 
and provided that the price of the water should be fixed annually by the board 
of supervisors of the city and county alone, giving the corporation no voice in 
the matter. Eeld, (1) upon the authority of the Elevator and Granger Cases, in 
the suprême court of the United States, that said article of the state constitu- 
tion is not void, as taking private property for public or private use without 
compensation, or without due process of law, or as conferring the sole power 
to fix the price upon the purchaser ; (2) that, under the décision in the Sink- 
ing-fund Cases, it does not impair the obligation of a contract, within the mean- 
ing of thiJ several provisions of the constitution of the United States relating to 
those sufrjects. 

6. Disqualification by Keason of Pledgeb of Candidates fou Office. 

Assuming that the citizens of San Francisco are authorized through their 
représentatives, constituting the board of supervisors, to lawfully fis the price 
of the water furnished by the Spring Valley Water-works to and purchased by 
the city and its inhabitants, the fact that candidates for the offices of super- 
visors pledged themselves to the people, in accordance with the requirements 
of the resolutions of the public meeting nominating them before the élection, 
does not disqualify the supervisors elected upon such pledges from acting in 
flxing the price of water. 

Motion for Injunotion. 

C. N. Fox, F. G. Newlands, and S. M. Wilson, for eomplainant. 

Stanley & Hayes and Wm. Craig, City and County Acty., for re- 
spondent. 

Before Sawyer and Hoffman, JJ. 

Sawyer, J. This is an application for an injunotion, pending the 
litigation, to restrain the mayor and supervisors of San Francisco 
from passing the ordinance set out in the hill, or any other ordinance, 
to fix the price of water supplied to the city and people of San Fran- 
cisco for one year, from July 1, 1883, in pursuance of the provisions 
of article 14 of the constitution of California. 

The Spring Valley Water-workB is a corporation created under the 
gênerai statute of California, entitled "An act for the incorporation 
of water companies," passed April 22, 1858, (St. 1858, p. 218.) Sec- 
tion 4 of this act provides that — 

" The rates to be charged for water shall be determined by a board of com- 
missioners to be selected as follows: Two by such city and county or city or 
town authorities, and two by the water company; and in case that four can- 
not agrée to the valuation, then, in that case, the four shall choose a flfth per- 
son, and he shall become a member of said board. If the four commission ers 
eannot agrée upon a flfth, then the sheriff of the county shall appoint such 
fifth person. The décision of a majority of said board shall détermine the 
rates to be charged for water for one year, and until new rates shall be estab- 
lished." 
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Article 14 of the constitution of 1879, adopted since the organiza- 
tion of the Spring Valley Water-works under the said act of 1858, 
and since complainant completed its works and introdueed water 
into the city of San Francisco in pursuance of the provisions of that 
act, changed the mode of fixing the price of water by providing as 
follows : 

" Provided, that the rates or compensation to be collected by any person 
company, or corporation in this state for the use of water sapplied to any city 
and county or city and town, or the inhabitants thereof, shall be flxed annu- 
ally by the board of supervisors, or the city and county or city or tawn coun- 
cil, or other governing body of such city and county or city or town, by ordi- 
nance or otherwise, in the manner that other ordinances or législative acts or 
resolutions are passed by such body, and shall continue in force for one year 
and no longer. Such ordinances or resolutions shall be passed in the month of 
February of each year, and take effect on the flrst day of July theneafter. 
Any board or body failing to pass the necessary ordinance or resolution fixing 
water rates, when necessary, within such time, shall be subject to peremptory 
process to compel action at the suit of any party interested, and shall be lia- 
ble to such further processes and penalties as the législature may prescribe. 
Any person, company, or corporation collecting rates in any city and county 
or city or town in this state, otherwise than as so established, shall forfeit the 
franchises and water-works of such person, company, or corporation to the 
clXy and county or city or town where the saine are collected, for the public 
use." 

The complainant insists that said article 14 of the state constitu- 
tion, so far as it is applicable to the Spring Valley Water-works, is 
absolutely void, as being in conflict with article 1, § 10, of the con- 
stitution of the United States, prohibiting the passage of any law 
impairing the obligation of a contract ; and of the f ourteenth amend- 
ment of the national constitution, providing that no state shall "de- 
prive any person of * * * property without due process of law, 
nor deny to any person within its jurisdiction the equal protection 
of the laws." It is urged that the provision in the act of 1858, pre- 
scribing the mode and tribunal for fixing the price of water, is a term 
of the contract under which the complainant expended many millions 
of dollars in introducing water, by the terms of which the vendor as 
well as the vendee had a voice in fixing its price, which, it is claimed, 
is a right of great value ; while the fourteenth article of the state con- 
stitution abrogates that term of the contract, deprives the vendor of 
any voice in fixing the price of the water it brings into the city for 
sale, and gives to the vendee — the buyer — the entire control of the 
price, which it may fix at rates that will be ruinous to complainant ; 
and in case it refuses to submit, the complainant will forfeit ail its. 
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property to the city. It is also insisted that for the city to fix the 
price in its discrétion at unremunerative rates, is, to that extent, to 
deprive the complainant of its property for both public and private uses 
without compensation or due process of law. Also, that to take from 
complainant any voice in fixing the price of the commodity which it 
introduces into the city for sale, and confer the power to détermine 
the price upon the purchaser, is to subject it to conditions and limita- 
tions as to the control and free use of its own property not imposed 
upon other persons with respect to their property, and in this respect 
deprives the complainant of the equal protection of the laws. 

Thèse are grave questions, and their gravity cannot fail to arrest 
the attention of those familiar with the early public history of the 
city, whose recollection carries them back to a comparatively-recent 
period, when our citizens were compelled to procure their daily sup- 
plies of water for domestic uses from carts, and to store it in barrels, 
obtaining for their money much less in quantity, and an article greatly 
inferior in quality, to that now brought into the city and delivered in 
every room in their houses, under the stimulus of the inducement to 
complainant held out by the provisions of the act of 1858. 

The first ground of objection to the bill confidently relied on by 
défendants, though urged in argument apparently less confidently by 
their counsel, is that they are a législative body, endowed with légis- 
lative powers, to be exercised with absolute discrétion; and that they 
are not amenable to the jurisdiction of this or any other court to in^ 
quire into their acts; that neither this court nor any other court has 
any power in any case to control or limit their action in their législa- 
tive capaeity ; and, consequently, that it has no jurisdiction to investi- 
gate their proceedings. In view of the large multitude of cases cited 
by counsel on both sides, in which the relative powers of the courts and 
similar municipal bodies hâve been discussed and determined against 
those public officers upon various grounds, depending upon the vary- 
ing circumstauces of each particular case, the position, at least, chal- 
lenges attention for its boldness. But the substantial and principal 
ground upon which the complainant rests its case, cuts under and 
lies beyond the reach of this objection. It is that the provision of 
the state constitution upon which the défendants' authority to deal 
with the matter in question at ail rests, is in conflict with the consti- 
tution of the United States, and is, therefore, utterly void. If this 
be so, then défendants hâve no authority of any kind, législative, 
judicial, or administrative, to deal with the question at ail. They 
are not aeting within the scope of their authority, and hâve no dis- 
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cretion in the matter. Article 6 of. the constitution of the United 
State8 provides that — 

"This constitution, and the laws of the United States which shall be made 
in pursuance thereof, and ail treaties made, or which shall bemade, underthe 
authorityof the United States, shall be the suprême lato of the land; and the 
judges in every state shall be -bound theréby, anything in the constitution, or 
laws of any state to the contrary notwithstanding." 

The suprême court of the United States, from its earliest organiza- 
tion to the présent time, has given the fullest effect to this provision. 
In Siebold's Case, so late as 100 U. S. 376, that court said: 

"An unconstitutional law is void and is no law. An offense created by it 
is not a crime." And again, on pages 392 and 397: "The constitution and 
laws of the United States are the suprême law of the land, and to those every 
citizen of the United States owes obédience, whether in lus individual or offir 
oial capacity. * * * The laws of this state, in so far as they are inconsist- 
ent with the laws of congress on the same subject, cease to hâve effect as 
laws." 

In the présence of this provision, and this authoritative construction 
of the provision of the national constitution, the provision of the state 
constitution, if in confiict with it, disappears. It is as though it had 
been expunged from the state constitution, leaving a blank page, and 
the authority of the défendants under it is ho greater than that of 
any other equal number of citizens of San Francisco. Of course, it 
is not to be expected that officers, not judicial, of a municipal corpo- 
ration, will tftke it upon themselves to adjudge a provision of the 
state constitution to be void, and disregard it. But under the con- 
stitution of the United States a judicial department of the govern- 
ment has been established expressly to interpret, construe, adminis- 
ter, and enforce ail the provisions of that constitution, and of the 
laws and treaties made in pursuance thereof; and, in the performance 
of the judicial functions thus devolved upon that department, the 
courts not only hâve the jurisdiction, but the duty is imposed upon 
them to ascertain and adjudge, upon a case presented, whether the 
provisions of any constitution, law, or proceeding of subordinate 
governments or bodies, are in conâict with the constitution and laws 
of the United States; and, if so, to give effect to the national consti- 
tution, such subordinate constitution^ law, or proceeding "to the con- 
trary notwithstanding." So, also, the statutes of the United States ex- 
pressly empower the courts and their judges, when in their judgment a 
proper case is presented, to issue a restraining order to préserve the 
subject-matter of litigation in statu quo, until time and opportunity can 
be had to investigate the case, and intelligently détermine judicially 
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whether the party eomplaining is entitled to an injunction or not. 
When a case is presented which, in the judgment of the court or judge, 
justifies such preliminaryrestraining order, it is a dutyimposed upon 
such court or judge, which he cannot legally évade, if he would, to 
issue the temporary restraining order, and enforce it to the beat of 
its or his ability, with such aid as may be afforded by the executive dé- 
partaient of the government, in pursuance of the duty imposed upon 
that départaient by the constitution and laws of the United States. 

The action of the court thus far in the matter has been strictly 
within this broad gênerai jurisdiction and duty. We do not under- 
stand that defendant's counsel côntrovert thèse propositions. Keep- 
ing thèse gênerai jurisdictional questions distinct from the others 
that may arise, and do arise in this case, it remains to be considered, 
whether, as in ail other bills seeking an injunction, the facts stated 
in the bill présent, in this particnlar instance, a case entitling the 
complainant to the issue of an injunction upon the hearing now had, 
within the gênerai principles of équitable jurisdiction. Upon this 
question, counsel for défendants insist with great earnestness that 
the contemplated action of défendants is strictly législative in its 
character, within their absolute discrétion, and that no court can in- 
terfère with or control its strictly législative discrétion; consequently, 
that the bill présents no case for an injunction. 

If the position of complainant is tenable, that the fourteenth article 
of the state constitution is absolutely void, as being in conflict with 
the national constitution, Jfchen the défendants' proposition, if true, as 
we hâve already seen, has no application; for they are acting wholly 
outside of any authority of law. Their action is neither légal, judi- 
eial, nor administrative. There is no discrétion, no authority, to act 
upon the subject at ail. The provision is a mère nullity, and that 
ends the case so far as this point is concerned. But the authorities 
do not sustain the broad proposition of défendants, as claimed, even 
conceding some gênerai authority to act. The very case cited by 
défendants, and in the authorities- relied on by them, as sustaining 
certain distinctions drawn between trusts, législative action, judicial 
action, etc., répudiâtes this proposition. Those cases, however, do 
not go to the broad proposition insisted upon by défendants' counsel, 
but go to the spécial equities of the particnlar cases in which the 
points are considered, and relate to abuses of power in cases which, 
if not fully authorized by law in those particular instances, are within 
the apparent gênerai scope of their powers, and not absolutely outside 
of ail légal authority to act. The case referred to as a leading one, 
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and often cited in subséquent décisions, is Davis v.Mayor, etc., of New 
York, 1 Duer, 452. In this case, says Mr. Justice Duer, one of the 
ablest judges who ever occupied the bench in New "York city: 

"I shall treat the resolution as an ordinance or by-law, and its reconsid- 
eration and adoption as properly acts of législation, in the f ullest sensé in 
which the. term ' législation ' can be justly applied to the acts of a corporate 
body. Making thèse concessions, the déniai of the jurisdiction of this court 
amounts to this: that a court of equity of gênerai jurisdiction has no power, 
in any case or for any purpose, to restrain the législative action of a munici- 
pal corporation, or in any manner to interfère with or control its législative 
discrétion, no matter to what subject the action may be directed, nor how mani- 
fest and gross the violation of the law, even Of the provisions of its own char- 
ter, that it may involve; and no matter by what motives of fear, partiality, or 
corruption its discrétion may be governed, and how extensive and irréparable 
the misehief that, in the particular case, may be certain to resuit to individ- 
uals or the public from its threatened exercise. * * * 

"In justice to the counsel for the défendants, it must be admitted that' they 
shrank not from maintaining the truth of the proposition in ail its extent, 
well perceiving that the necessity of the argument admitted no alternative, 
since to admit a single exception was to admit the jurisdiction which they 
denied. 

"In reply to a question put by the court, it was expressly affîrmed by one 
of the counsel that should the common council attempt, by an ordinance, 
and from motives manifestly corrupt, to convey,' for a grossly inadéquate or 
merely nominal considération, ail the corporate property of the city, neither 
this nor any other court would hâve power to suppress.'by an injunction, 
the meditated fraud; or, when consummated, to rescind the grant, or punish 
its authors, or divest them of its fruits. There could be no remedy, we are 
told, but from the force of public opinion and the action of the people at an 
ensuing élection ; and ail this upon the ground that neither the propriety nor 
the honesty of the proceeding of a législative body — nor, while they are pend- 
iug, even their legality — can ever be made a subject of judicial inquiry. This, 
it niust be confessed, is a startling doctrine. We ail felt it to be so when 
announeed, and I rejoice that we are now able to say, with an entire convic- 
tion, that, applied to a municipal corporation, it is just as groundless in law 
as it seems to us it is wrông in Its principle, and, certainly, would be perni- 
cious in its effects. , 

"The doctrine, exaetly as stated, may be.true when applied to the législa- 
ture of a state, which, as a co-ordinate branch of the government, representing 
and exercising in its sphère the sôvereignty of the people, is, for political 
reasons of manifest force, wholly exempt in ail its procéedings from any légal 
process or judicial control ; but the doctrine is not, nor is any portion of it, 
true, when applied to a subordinate municipal body, which, although clothed 
to some extent with législative and even .political powers, is yet, in the exer- 
cise of ail its powers, just as subject to the authority and control of courts of 
justice, to légal process, légal restraint, and légal correction as any other body 
or person, natural or artificial. 
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"T'jc supposition that there exists an important distinction, or any dis- 
tinction whatever, between a municipal corporation and any other corporation 
âggregate, in respect to the power of courts of justice over its proceedings, 
is entirely gratuitous; and, as it seems to me, is as destitute of reason as it 
certainly is of authority. ïhe counsel could refer us to no case, nor hâve we 
found any, in which the judgment of the court has proceeded upon such a 
distinction; nor, in our researches, which hâve not been limited, hâve we 
been able to discover that by any judge or jurist the existence of such a dis- 
tinction has ever been asserted or intimated. "Were it other wise, — had such 
décisions been fouud in English reports, or in those of our sister states, — had 
it been proved that in England, or other states, the supposed distinction is 
the established law, — we should still be compelled to say that it is a law 
which we must refuse to follow, for the plain reason that it is directly incon- 
sistpnt with the paramount authority of our own constitution. ïhe consti- 
tL..-^n of the state déclares that ' ail corporations shall hâve the right to sue, 
and shall be subject to be sued, in ail courts, in like cases, as natural persons.' 
Const. art. 8, § 37. There is no exception hère of municipal corporations, 
and an exception which the constitution has not made, we hâve neither the 
inclination nor the power to make ourselves. 

"A corporation subject to be sued is necessarily subject to every process or 
order that, in the commencement or in the progress of the suit, may be 
necessary to or be connected with the relief which is demanded. And the 
words ' in the like cases' plainly mean, ' for the like acts or omissions and for 
the like reasons.'" 

After further discussion and citation of authorities, the learned 
judge adds: 

" The conclusion from thèse remarks is that a court of equity will not 
interfère to control the exercise of a diseretionary power where the discrétion 
i$ legally and Iwnestly exercised, and it has no reason to believe the fact other- 
wise; but wiU interfère whenever ■ it has grounds for believing that interfér- 
ence in necessary to prevent abuse, injustice, or oppression, the violation ofa trust, 
or the eonsummation ofafraud. It will interfère, and it is bound to inter- 
fère, whenever it has reason to believe that those in whom the discrétion is 
vested, are prepared illegally, vxtntorily, or corruptly to trample upon rights 
and sacrifice interests which they are specialïy bound to watch over and pro- 
teet." Case affirmed by the court cf appeals, 9 N. Y. 264. 

Bo the constitution of California provides that "ail corporations 
shall hâve the right to sue, and shall be subject to be sued, in ail courts 
in like cases as natural persons. Article 12, § 4. There is no excep- 
tion of municipal corporations. They are but corporations at last — 
their ordinances being but by-laws. The législature of the state, as 
a co-ordinate branch of the state government, and the Btate itself, 
cannot be sued except by her express permission. Adams v. Brad- 
ley, 5 Sawy. 217; Carr v. V.'S. 98 U. S. 433. I suppose this bill 
might j'ust as effectually bave been filed against the city and county 
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of San Francisco, without making the mayor or supervisors individ- 
ually parties at ail. But the injunction would operate upon them as 
agents and officefs of the corporation. 

Many cases hâve been cited wherein législative bodies of cities and 
counties hâve been enjoined for gross abuses of their discrétion, and 
for acts appareûtly within the gênerai scope of their powers, but 
rendered void as being vitra vires by reason of surrounding conditions 
or extrinsic circumstances, or as violations of trusts, or as being 
fraudulently exercising their powers. In many of thèse cases dis- 
tinctions hâve been attempted to be drawn in considering the ques- 
tions arising in the par ticular case between acts strictly législative or 
strictly judicial and those only quasi législative or judicial, or acts 
partaking of both characters. It is difficult to reconcile ail the casés 
upon such distinctions. But thero are cases wherein such bodies 
bave no légal power to act, and their acts are void; yet there is the 
physical power to do the act, and wheni done, physically or actually, 
the injury, however irréparable, is aecomplished. Or it mây be thât 
the contemplated action is the first step in prbceedings which thé 
body is physically ablë, though not legally compétent, to follow îip 
to consummation. In such cases we can see no good reason, upon 
principle or authority, why a court of equity should not interpose at 
once, in a proper casé; to prevent an irréparable injury, whether thé 
void act by which it is to be effected be apparently législative, judi- 
cial, or administrative, or whether it partakes of one or more of thosè 
characteristics. Suppose in this case, as a striking illustration, the 
board of supervisors were about to pass an ordinance directing a 
seizure of the Spring Valley water-works, authorizing and directing, 
for instance, the sûperintendent of streets to take possession and tear 
up the mains and pipes, and use the material for constructing other 
wOrkB for conducting water from other sources for the use of the city. 
Such an ordinance would be manifestly and clearly void, as being 
beyond their lawful powers, — as being utterly ultra vires; .yet there 
isthe physical power, through the instrumentalties provided, to do 
the act; and if it should be sought to ca'rry out the ordinance' after 
its passage, the only adéquate remedy would be to restrain the waste 
about to be committed by the sûperintendent of streets by injunction, 
as it would not be a simple trespass, but also waste. No remedy at 
law would be adéquate, and as a court of equity must restrain itthen, 
we can perceive no good reason why it should not interfère at one stage 
of the proceeding as well as another, — no objection Sound in reason 
or firinly established by authority why the injunction should not bé 
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' interposed at the first step to prevent the passage of such ordinance, 
though absolutely void, 4hat might eventuate in irréparable injury, 
as well as at the point where the superintendent of streets should be- 
gin to commit the waste under its assumed authority. As bef ore said, 
the board of supervisors would be acting without lawful discrétion or 
authority of any kind. Its action would be utterly lawless, and only 
apparently législative ; yet an irréparable in jury might resuit from 
the physical power to do the act assumed to be authorized, however 
void or lawless. The test of jurisdiction, it seems to us, should and 
would be the necessary tendency, and, if carried out, the necessary re- 
suit, of the void and unlawful act to work irréparable injury. 

The spécial équitable grounds relied, on to entitle complainant 
to an injunction, assuming the fourteenth article of the state consti- 
tution to be void, are that the passage of the ordinance will work 
irréparable injury, and also lead to a multiplicity of suits. It is dif- 
ficult to see how irréparable injury, in a légal sensé, can resuit from 
the passage of this ordinance if void upon its face. If the ordinance 
is void, it is because the provision of the state constitution, under 
which the défendants are acting, is in conflict with the constitution 
of the United States and absolutely void on that ground. In légal 
contemplation, it is only necessary to comparo the provisions of the 
two constitutions to see whether they conflict or not, and everybody 
is presumed to know the law — to know whether thèse instruments 
are in conflict or not. If the ordinance is absolutely void, it can give 
no right, and can cast no cloud over the rights of complainant. Such 
is the resuit of the authorities upon the subject, so far as affording a 
ground for interférence by injunction is concerned. 

In Bucknall v. Story, 36 Cal. 71, the court says : 

" It has been settled from an early day in this state, and in accordance 
with the décisions of other states, that a court will not restrain a sale for 
taxes, or otherwise, where it is apparent that the sale would be void on the 
face of the proceedings upon which the purchaser must necessarily rely to 
niake out & prima facie case to enable hiui to recover under the sale. In such 
case lie has a perfect remedy at law. The principle is that a proceeding 
which appears upon inspection to be void, constitutes no cloud." 

So, also, on page 7é the court says : 

"If the other points are well taken, however, the argument based upon 
them is felo de se. For if no constitutional or valid assessment and sale 
could be made under the law, or if none was made yalid as agaiust plaintiffs, 
for the reasons claimed, a sale could not affect them or cloud their title ; for 
the void chàracter of the deed would, in like inanner, be apparent without 
other évidence." 
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So, in Bucknall v. Story, 46 Cal. 589, it is held that a payment of 
an assessment void upon its face, under protest, is a voluntary pay- 
ment, not being under any duress, as everybody is conclusively pre- 
sumed to know the law. Wills v. Austin, 53 Cal. 152; Williams v. 
Corcoran, 46 Cal. 556; Détroit v. Martin, 34 Mich. 173; and S. F. 
& N. R. Co. v. Dinwiddie, decided at the last term of this court, (8 
Sawy. 312 and 13 Fed. Ebp. 789,) are to the sàme efifect. 

In Branch Turnpike Co. v. Sup'rs of Yuba Co. 13 Cal. 190, com- 
plainant filed a bill to restrain the supervisors from fixing the rate of 
tolls to be charged over its turnpike road, — an act entirely similar to 
that now in question. It was alleged in the bill that complainant 
"is an incorporated company under the law, and hâve, by virtue of 
their acts as corporators, acquired certain vested rights to collect and 
fix the rate of tolls to be charged over their road; that défendants, 
in violation of those rights and without authority of law, are about 
to pass an order fixing the rate of tolls to be charged on said road, 
which order may entirely ruin plaintiffs, and cause them to lose the 
money in vested in their enterprise." 

The suprême court, reversing the judgment of the court below, 
which sustained the bill for an injunction, held that "thèse alléga- 
tions are wholly insufficient to warrant the interférence of a court of 
equity;" that they do not show irréparable injury; and said: "If the 
allégation of want of authority in défendants be true, any order 
which they miyht make in the pr •émises would be a mert nullity, and 
could in no way prej udice the rights of the plaintiff. On the con- 
trary, if this allégation be not true, défendants should not be re- 
strained from performing a plain duty." 

In Bnrr v. Hunt a bill was filed to restrain the sale of land upon 
a tax void upon its face, and denied, on the ground that a sale upon 
a void tax could not injure the owner. The tax collector was alleged 
to be proceeding under a repealed act. The suprême court, Mr. 
Justice Pield concurring, said: "If the tax collector is proceeding 
under that repealed act it is difficult to see howany man's title could 
be clouded by force of any proceedings under it. The presumption 
of knowledge of a law passed, or a law repealing a former act, 
attaches to every citizen." 18 Cal. 307. Again: "If the act of 1859 
be unconstitutional, it créâtes no cloud upon the title; if it be not, and 
ihe act embraces and validâtes this alleged assessment of 1857, then 
there is no pretense for an injunction." Id. 30S. A similar princi- 
pe is adopted in Pixley v. Ilajgins, 15 Cal. 133, 134, Chief Justice 
v.l6,no.6— 40 
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Field delivermg tue opinion of the court. And such is the principle 
established by numerous authoritiea. See Wells, Fargo ce Co. v. 
Dayton, 11 Nev. 167, and cases cited. 

In Leach v. Day, 27 Cal. 644, a bill was filed to restrain a simple 
trespass, there being no waste, in laying out a road under the au- 
thority of the board of supervisors, alleged to be void. A perpétuai 
injunction was granted. On appeal the suprême court reversed the 
judgment, and said: 

" So far as the plaintiff's right to équitable relief is based upon the alleged 
invalidity of the aets of the board of supervisors in laying out the road in 
question, the complaint is rnanif estly fêla de se. If, as contended, those acts 
are absolutely null and void on their face, upon the ground that the act under 
which they were had is unconstitutional, it follows that they cannot hurt the 
plaintif?, for they hâve not even the appearance of legality, and therefore 
cannot affect or cloud in any manner hia title. In such a case he bas no 
needfor an injunction, and therefore is not entitled to one." 

It is said that the passage of the ordinanee, though void, gives 
a color of right, and through the fears of parties largely diminishes 
the value of the property. But sùch diminution of the value of the 
property, if any there be, is the resuit of the fears of those dealing 
or wishing to deal in it, and are of a consequential nature. It is an 
incident entirely accidentai, and it is not the légal or neeessary re- 
suit of the void action of the board of supervisors. It does not fol- 
low as a légal conséquence. It is not, in contemplation of law, an 
injury. It may be an accidentai, consequential damage, but, in law, is 
damage without injury — damnum absque injuria. The ordinanee does 
not propose to take possession of the water, or the water-works, or to 
commit any waste. It does not interfère with it in any way except 
to fix the price at which it is to be sold, which, on the assumed prem- 
ises, is void. Assuming that the ordinanee will be absolutely void, 
as claimed, we do not perceive why there will not be an adéquate 
remedy at law. If it is void, the complainant certainly need not fur- 
îiish the water at the price, for there will be no law requiring it. In 
that event it can only be required to furnish water at a reasonable 
price. We do not perceive why the complainant has not the remedy 
in its own hands by shutting off the water as to those who décline to 
pay a reasonable price, or by suing and recovering a reasonable price 
in a judgment at law. No one is bound to purchase at any price 
unless he chooses to do so, and he is not entitled to be supplied ex- 
cept at a reasonable price. The citizens can supply themselves from 
other sources if they choose to do so. If an attempt is made to for- 



BPBING VALLEY WATEB-WOKKS ». BARTLBTT. 327 

teit the works under the last clause of the constitutional provision 
in question, it must be by suit at law upon an information in the 
nature of a quo warranto, when, if the ordinance is voici, it will be so 
adjudged ; at least, that is the presumption of law, and that will 
settle the question. Anj one suit at law involving the question of 
the validity of the ordinance, carried to the court of last resort, would 
settle the question as to the validity of the ordinance, and we do not 
perceive how the mère passage of the ordinance would lead to a mul- 
tiplicity of suits in the Bense of the law which constitutes a ground 
for the exercise of équitable jurisdiction. Under the authorities it 
does not appear to us that any recognized ground of équitable juris- 
diction for continuing the injunction is shown in the Mil, affidavits, 
etc., upon which the case is submitted. There appears to be an 
adéquate remedy at law, and in such case this court is expressly for- 
bidden to sustain a suit in equity by section 723, U, S. Eev. St. 

The writ of injunction is sometimes aptly called the "right arm of 
a court of equity." We confess we sometimes think that in this class 
of cases the "right arm" of the chancellor is not quite so long as it 
ought to be. ït is a very severe rule that requires ail parties to take 
notice whether a statute, or a provision bf a state constitution, is 
valid or not. The légal presumption that every party knows what 
the law is, cannot possibly be realized in fact or in practice. How is 
it possible, upon questions which are open to discussion, that a liti- 
gant can unerringly détermine in advance what the opinion of three, 
five, or nine men, however eminent they may be, constituting the 
court of last resort, will be, when the judges themselves often take 
adverse viewF, and sometimes détermine the question by a bare ma- 
jority, as five to four, or "eight to seven?" A judgment is even 
sometimes affirmed upon an equal division of the judges in the ap- 
pellate court. It seems a severe rule that in questions of the highest 
importance the party must, at his péril, détermine in advance what 
the ultimate décision of the courts will be. Sometimes damages 
little short of absolute ruin may resuit from an erroneous détermina- 
tion; and this case affords a striking illustration of what the consé- 
quences of error may be — the forfeiture of ail their property, of sev- 
eral millions in value. Yet the length of the chancellor's arm is 
limited in this particular by well-settled principles, which we are not 
authorized to overthrow or disregard. If, therefore, the provision of 
the state constitution in question is absolutely vpid on its face, there 
is no équitable ground for enjoining the passage of the proposed or- 
dinance, and the injunction must be denied on that ground. If valid, 
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the passage of the ordinance is within the authority oî the super- 
visors, and, of course, ought not to be restrained. 

The duty of deciding whether a state statute or constitutional pro- 
vision is void, as being in conflict with tàe national constitution, is al- 
ways one of the most délicate nature. Yet it is a duty, however 
délicate, which the proper courts are sometimes compelled to per- 
forai. The unconstitutionality of a state statute or constitutional 
provision must very satisfactorily appear in order to justify even the 
court of last resort in declaring it void. This is the united voice of 
ail the authorities upon the subject. A fortiori, is this true of a 
subordinate court of original jurisdiction. Whatever our opinion 
might otherwise hâve been, in view of the authoritative décisions 
of the suprême court of the United States in the Elevator Case, 
and the Railroad Cases immediately following it, ail of which are 
known as the Granger Cases; and in the Sinking-fund Cases, — can we 
properly say, without reasonable ioubt, that the provision of the 
state constitution in question is void, as being in eonflict with the 
several provisions of the national constitution invoked ? After mature 
considération, we do not think we can. 

In the Elevator Case, Messrs. Munn & Scott, two citizens of Chi- 
cago, Illinois, having erected upon their own land, held, as other 
lands in Chicago are held, in private ownership, an elevator for the 
storage of grain for hire; received such grain as parties desiring its 
storage offered, and charged such priées as they and other proprie- 
tors of elevators agreed upon and fixed, and as parties storing grain 
were willing to pay, and did pay, for such storage. The new con- 
stitution of Illinois declared that "ail elevators or structures where 
grain or other property is stored for a compensation * * * are 
declared to be public warehouses." So that the provision extends to 
ail warehouses where any kind of property is stored. The législature 
of Illinois passed an act regulating storage in the several classes of 
warehouses, and, arnong other things, established a limitation upon 
the price for storing grain at a sum less than that charged by Munn 
& Scott and other proprietors of elevators, and paid by their custom- 
ers, and made it a pénal offense to charge a higher rate than that 
limited. Being criminally charged and convicted under this act, an 
appeal was taken to the suprême court of Illinois, where it was in- 
sisted by Munn & Scott that the statute of Illinois was void, as being 
in conflict with the third clause of section 8, art. 1, the Bixth clause of 
section 9, art. 1, and of the fîfth and fourteenth amendments of the 
constitution of the United States ; ail of which points were overruled 
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by tue suprême court of Illinois. That décision was affirmed on writ 
of error by the suprême court of the United States. Munn & Scott 
received no franchise or grant, or anything else, from the state of 
Illinois as a considération upon which to base this restrictive légis- 
lation. They were simply the private owners of land, and, like other 
owners of private property, erected elevators upon it, and devoted it 
to storing grain for such persons as chose to patronize them, and 
upon terms agreed upon. Munn & Scott claimed that as they owned 
the property, had asked and received nothing from the state, they 
were entitled to use it as they pleased for any lawful purpose, and to 
fix their own price for the use of it; that people could use it or not 
upon the terms offered, as they pleased. The people of Illinois, 
through their représentatives, fixed the price of storagé. Doubtless 
many of the members of the législature itself were among the patrons 
of the elevators, — at least, they are likely to be, as Illinois is an agri- 
cultural state, and many agribulturists and dealers in grain and 
other agricultural products, producers of thèse articles, who were 
also interested in the price of storage, as it affected the market price 
of the products, must hâve been among thèse members. At least, 
the members must hâve represented those storing grain and inter- 
ested in storing grain in the elevators of Munn & Scott, if they 
were not personally their patrons. Thus, the price of storage under 
the law was fixed by the persons using the warehouses of Munn & 
Scott, either directly, as members of the législature, or as béing rep- 
résentatives of those who used them, in the same way and in the 
same sensé as the supervisors, being consumers and représentatives 
of the consumers of the Spring Valley water, fix the price of that 
commodity. 

The principle, as applied to grain elevators, applies to ail other 
warehouses storing any kind of property. We are unable to dis- 
tinguisht- this case from the Elevator Case, or take it ont of the rule 
laid down by the suprême court in that case. The only ground of 
distinction relied on by complainant is that in tlie Elevator Case 
the législature only fixed the price of the use of the warehouse, while 
the board of supervisors fix the price of the commodity itself and 
take the whole. We cannot perceive that this différence affècts the 
principle upon which the décision rests. It simply goes to the de- 
gree of the interférence, and not the principle. The right to the use of 
property is one of the essential éléments of property. The use is a 
part of the property. The man who leases property, or acquires the 
right to its use, lias an interest or estate in it to the extent of his 
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right, whether it be of a longer or shorter duration, — an absolute or 
qualified right of use. To the extent of his iriterest, the right to the 
use of a thing is as much a right of property and is as sacred as 
the right to the corpus itself. An elevator, erected at great cost, 
can only be of use for storage of grain or other goods, and to fix the 
price at such a sum that it will not pay aotual expenses would ren- 
der the property valueless, and be as directly a destruction of the 
property itself as if it were taken into possession or otherwise ap- 
propriated. The continued use makes up the whole value of the thing 
itself. The only value in water, as in an elevator, is in its use, — in 
its availibility to eontribute to the advantage and enjoyment of the 
owner. To fix the value of its use for domestic and other purposes 
pertaining to the supply of water to cities, is, necessarily, to fix the 
price of the corpus of the water. So, also, to fix the price of the 
storing of grain or other commodities is as necessarily to fix the value 
of the elevator or warehouse itself in which it is stored. We are 
unable to Batisfactorily take this case out of the décision in the Ele- 
vator Case. 

We find ourselves equally unable to satisfactorily distinguish this case 
from the Sinking-fund Cases. The Union and Central Pacific Eailroad 
Companies built their roads and put them in opération in ail respects 
as required by the terms of the contract contained in the acts of con- 
gress under which they were constructed ; and they earned the rights 
and compensation which they were entitled to receive under their 
contract with the government. The contracts had ceased to be exec- 
utory and had become fully executed, except as to the future opération 
of the road, and the performance of the current services required by 
the government af ter completion for the stipulated compensation. But 
this was a distinct contract for the use of the road after completion. 
The rights of the company had become fully vested under the contract. 
Yet congress passed an act changing materially the conditions and 
rights to which thèse companies had become entitled. Instead of 
putting one-half of the earnings from transportation of freight re- 
quired by the government, and 5 per cent, of the net earnings of the 
roads ; into a sinking f und, aB of iginally provided, they were required 
by the new act, without the consent of the other parties to the con- 
tract, to put the whole of such earnings and 25 per cent, of the en- 
tire net earnings of their roads, till it should reach a specified amount, 
into that fund. Yet the suprême court held that it was compétent 
for congress — one of the parties to the contract — without the consent 
of the railroad companies — the other parties — to make this modifica- 
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tion, and that this législation was entirely constitutional under the 
powers reserved in the act "to alter and amend." The court said: 

"Wetliink it safe.to sày that whateyer rules congress migM hâve preseribed 
in the original charter for the government of the corporation in the adminis- 
tration of îts affaire, it retained the poioer to establish by amendment. In so 
doing, it cannot undo what has already been'done, and itcannot unmake con- 
tracts that hâve already been made; but Umay provide for what shall bedone 
in the future, and may direct what préparation shall be made for the due 
performance of eontracts already entered into." 99 U. S. 721. 

And it did make requirements not contained in, and far more oner- 
ous than those provided for, in the original act. It is conceded that 
the législature in the act of 1858, under which the complainant was 
organized, might hâve legally incorporated the présent provision of 
article 14 of the state constitution, and that the company would 
then hâve been compelled to accept the terms offered as a con- 
dition of organization and pursuing its calling. It must hâve ac- 
cepted the terms or not hâve organized. If, then, it be true, as said 
by the suprême court in the Sinking-fund Cases, that congress was au- 
thorizéd under the power of amendment retained in the act to insert, 
as a condition of the future continuance of existence, and of pursu- 
ing the proper business of the corporation, àny provision that it might 
hâve originally inserted in the act, it is difficult to see why the 
amendment in question to the act constituting the f oundation of com- 
plainant's charter is not also authorized under a similar réserva- 
tion in theold constitution of California, under which the act of 1858 
was passed, the provision being: "Ail gênerai or spécial acts passed 
pursuant to this section maybe altëred from time to time.or repealed, " 
(Old Const. art. 4, § 31;) language broader in its scope than that 
employed in theact of congress incorporating the Union Pacific Eail- 
road Company, and the acts amendatory thereto. 

In the Sinking-fund and Granger Cases three justices dissented, 
but the judgments had the concurrence of a majority of the court, and, 
whether right or wrong, they are law to this court. We are unable 
to take this case out of the rules established by those cases. 

It is well known, and it was conceded at the argument, that a 
case in which the complainant is appellant, presenting the précise 
constitutional questions we hâve been considering, was submitted to 
the suprême court for décision on printed arguments, under the rules 
of the court, at the October term, 1881, of that court; that upon ex- 
amination thé court, not being satisfied as to what the décision should 
be, set àside the submission and ordered a reargument at the présent 
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term. Knowing thèse facts, and pending this case, it would be little 
short of presamption in us, in advance bf the décision of the points 
in that case, to hold that the unoonstitutionality of article 14 of the 
constitution of Califomia so satisfactorily appears as to justify us in 
declaring it void, and, on that ground, grant the injunetion sought, 
especially as this court could as well interfère by injunetion after- 
wards to prevent the exécution of the ordinance, as now to prevent its 
passage, shonld it be held by the suprême court to be void. Besides, 
the suprême court of California upheld the provision of the state con- 
stitution in question in Spring Valley Water-works v. Board Sup'rs 
San Francisco, — the case now before the suprême court of the United 
States. 7 Pac. C. Law J. 614. 

While the décisions of the suprême court of the state are not con- 
trolling in the national courts upon questions as to whether state 
laws and constitutions conâict with the constitution of the United 
States, they are certainly entitled to the very greatest respect ; and 
where that court sustains the constitutionality of a law, and the su- 
prême court of the United States itself hésitâtes, it can hardly be ex- 
pected that we should be swift to say that the provisions in question 
are so clearly unconstitutional a,s to justify us in declaring them void 
for the purpose of granting the provisional remedy of an injunetion 
before a final hearing of the case. 

It is insisted that the anti-élection pledges of the members of the 
board of supervisors, set out in the bill, disqualify them from acting 
in fixing the water rates, and that the injunetion should be granted 
on that ground. We do not conçoive that we are authorized in this 
collatéral way to inquire into the personal qualifications of the sev- 
eral members of the board of supervisors, to sit as members of that 
board generally, or in particular cases. They are regularly elected, 
accepted, and qualified members of the board, and are acting as such 
in pursuance of the laws organizing said board, providing for the 
élection and qualification of its memberB. We hâve no jurisdiction 
to review the subject of their personal qualifications. Being mem- 
bers, they are authorized to perform such duties as legally corne 
within the purview of the authority of the board. But suppose it 
were otherwise : we are stili thrown back upon the question already 
discussed — the constitutionality of the provisions of the state consti- 
tution under which the supervisors are assuming to act. If it be 
compétent at ail, under the provisions in question, for the people 
of San Francisco, through their représentatives in the board of 
supervisors, to pass the proposed ordinance, and they had determined 
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to do so, it is difficult to perceive why, in looking around for agents 
or représentatives to carry out their will, it is unlawful to ask in ad- 
vance whether those seeking to represent them will obey their com- 
mand in thèse particulars, or to require a pledge to that effect be- 
fore committing the trust to them. I suppose a banker or any other 
business man, about to appoint a cashier or other agent, would be 
entitled to require a pledge of the applicant for appointaient to trans- 
act the business in accordance with the views of the principal, rather 
than follow his own ideas of what should be done. It may be that it 
would be more conducive fo the public interests, and better comport 
with his own personal dignity, if a candidate for employaient in some 
great public législative trust would décline to pledge himself further 
than to examine every question presented for législative considération 
fully and fairly, in the light of ail attainable information, and then 
act in accordance with the dictâtes of his best judgment as to what 
the public interests really required. But this is not the question pre- 
sented for our considération. It is a question as to what the people 
are authorized to do through their représentatives, and what they are 
lawfully authorized to require of those seeking to represent the peo- 
ple under the provision of the constitution of the state in question. 
This is not like the cases cited of candidates who promise to serve 
without salary or compensation in case of their élection. That is 
palpable bribery — an offer to purchase an élection for a money con- 
sidération — not a mère expression of coïncidence of opinion and prom- 
ise of co-operation with the constituent in securing a lawful object. 
It makes no différence whether the candidate offers the gross sum 
of his salary to his constitnents in a body, or whether he takes his 
salary in the usual way, but before the élection uses an equal amount 
of money in buying up individual votes at small surns each. One 
mode of buying votes is, in effect, as clearly bribery as the other. But 
conceding the right of the people to do the act pledged through their 
représentatives, the act now under considération is simply requiring 
in advance of his appointment a promise from the agent or représent- 
ative that he will do what the principal is authorized to do, and what 
he would do himself if he could act in person. And the only ques- 
tion for us to consider is, is such a pledge illégal in such sensé that 
a court can say it will vitiate ail his acts within the purview of his 
pledge ? We cannot say that it is. 

It is urged with great earnestness and ability, with an abundant 
citation of authorities bearing upon the point, that the city itself, 
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whose mouth-piece the board of supervisors is, is ilie lurgest con- 
sumer of water furnished by complainant, and that the members of 
the board personally, and the people, whose agents they are, are the 
consumera of the remainder; that the vendees, therefore, alone fix 
the price of the commodity purchased, and which complainant is 
compelled to sell; that the action is judicial in its nature, not légis- 
lative; and that, upon the well-settled principles of individual and 
public rights, independent of ail législation and constitutions, one 
cannot sit as judge in his own case. If the validity of the constitu- 
tional provisions depended upon the distinction between judicial and 
législative action, still, fixing the price of water for the future can 
hardly be called strietly or purely judicial. The action of the board 
is to establish a rule for future guidance, not to détermine whether 
past transactions are governed by a rule before established and ad- 
just the rights of the parties in acçordance therewith. The proposed 
action would certainly seem to partake, in part at least, of the qual- 
ity of législation. It may require inquiry and the exercise of judg- 
ment to enable the supervisors to act intelligently ; but that is true of 
ail législation. Most.acts of such deliberative bodies in volve action 
in some sensé of both a judicial and législative character. But we 
need not seek for any niée distinctions in thèse particulars, as we 
must go back to the main question at laBt, and doing that we find 
the case covered by the Granger and Sinking-fund Cases, already 
considered. In the first, the price of the services performed by pri- 
vate parties, deriving no rights from the state, with their own means 
and property, was held to be properly fixed through their représent- 
atives by the parties receiving the service; and in thelatter, under the 
reserved power to repeal and amend, that vested rights of one party 
under an executed contract with référence to the future, might be 
modified by the other party to the contract — said party being in a 
similar sensé a judge in Us own case. It can make no différence in 
this case that the power to fix the rates is vested in a municipal body, 
instead of the state législature, because it dérives the authority to fix 
them from the state constitution — directly from the sovereign power — 
and not by a redelegation of delegated power by the législature. 
This objection, that a person cannot be a judge in his own case, was 
not accidentally overlooked, for it was expressly pressed upon the atten- 
tion of the court by Mr. Justice Field in his dissenting opinion. 
Citing the case of Galder v. Bull, decided so long ago as 1789, and 
quoting from the opinion of the court rendered by Mr. Justice Chase, 
lie said: 
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" In Calder v. Bull, » * * Mr. Justice Ciiase said that there were acts 
which the fédéral and state législatures could not do without exceeding their 
authority; and among them he mentioned a law whieh punished a citizen for 
an innocent act ; a law that destroyed or impaired the lawful private contracte 
of citzens; A law that made a man a judge in his own case; and a law 
that took the property from A. and gave it to B. ' It is against ail reason and 
'justice,' headded, 'for people to intrust a législature with such powers, and 
therefore it cannot be presumed that they hâve done it. They may commanrt 
what is right and prohibit what is wrong, but they cannot change innocence 
into guilt, or punish innocence as a crime, or violate the right of an antécé- 
dent lawful private contract or the right of private property. To maintain 
that a fédéral or state législature possesses such power if they had not been 
expressly restrained, would, in my opinion, be a political heresy altogether in- 
admissible in ail free republican governments.' 3 Dal. 388." 99 U. S. 765. 

The act under which the complainant was incorporated and in 
pursuance of which it executed its part of the contract by introducing 
into the city pure fresh water at an expense, as is claimed, of from 
ten to fif teen millions of dollars, provided that the rates to be charged 
should be ûxed by a board of commissioners to be selected, "two 
by such city and county, * * * two by the water company; and 
in case that four cannot agrée to the valuation, then, in that case, 
the four shall choose a fifth person, and he shall become a member 
of the board; if the four commissioners cannot agrée upon a fifth, 
then the slurlff of the county shall appoint such fifth. The décision 
of the majority of said board shall détermine the rates to be charged 
for water for one year, and until new rates shall be established. " 
Even under this arrangement, which gave complainant a voice in 
fixing the priée of the commodity furnished by it for the use of the 
city and its inhabitants, the advantage was on the side of the public, 
as, in case of a disagreement of the représentatives of the two parties 
to the contract, the umpire was appointed by one of the principal 
officers of the municipality, whose position was wholly dépendent 
upon the votes of the consumers. By the provision of the state con- 
stitution in question, adopted after the complainant had expended 
large amounts of money in executing the contract, and its rights, 
wnatever they were, became vested, it was provided that the rates of 
compensation to be collected for the use of water supplied to any City 
and county or city or town, or the inhabitants thereof, "shall be 
fixed annually by the board of supervisors * * * of such city 
and county." And it was further provided that — 

"Any person, company, or corporation, collecting water rates in any city 
and county or city or town in this state, otherwise thati as so established, 
shall forfeit the franchise and water-works of such person, company, or cor- 
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poration to the city and county or city or town wliere the same are collected 
for the public use." 

It would seem to be only necessary to make this brîef statement 
of the case to enable one of ordinary intelligence, endowed with a 
reasonable share of moral sensé, to perceive the monstrous injustice 
of thus placing the large investments of complainant, made under the 
stimulus of the inducement held out by the act of 1858, at the abso- 
lute mercy of an irreBponsible public sentiment or of public cupidity. 
This last provision would seem to offer a large premium for the per- 
pétration of a wrong; a large inducement tothe purchaser — the con- 
sumer — to fix the price at unremunerative rates in order to secure 
the large property by forfeiture and confiscation, or to so largely di- 
minish its value as to force a sale to the city at a price far below its 
real value. It was alleged in the argument, and not denied, to be a 
matter of public history and public notoriety, of which we are au- 
thorized to take notice, that such designs hâve been openly and pub- 
licly avowed and advocated by public speakers. It is no answer 
sound in morals or honest in a business point of view, whatever it 
may be in law, to the wrong complained of by the complainant, that if 
it does not like the conditions- of its future existence imposed upon it 
by article 14 of the state constitution, it can withdraw from this field 
of enterprise. It cannot withdraw without a sacrifice of its large in- 
vestments, nor can it suspend its opérations for a single day without 
inflicting untold misery upon a large population, and it might involve 
the destruction of the city. Its investment is useful and valuable 
for no other purpose than to supply water for the use of the people of 
San Francisco. To fix the price at unremunerative rates is to con- 
fiscate the property. 

When the suprême court in the Sinking-fund Cases said, "What- 
ever congress might hâve prescribéd in the original charter for the 
government of the corporation in the administration of its affairs, it 
retained the power to establish by amendaient, " it added, "in so do- 
ing it cannot iindo what has been already donc ; and it cannot unmake 
contracta that hâve already been made." 

It is urged that this réservation embraces the case of the Spring 
Valley Water-works now under considération ; that the contract un- 
der the act of 1858 gave the complainant a voice in fixing the price 
of water, while the constitutional provision in question takes it 
away and gives the power tofix the price to the purchaser of the wa- 
ter alone, and that there is nolimit on its power to reduce the price; 
that a réduction to an unremunerative rate, which is claimed to be 
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contemplated, would render it impossible to pay its debtB or continue 
the supply of water, and that the resuit would be a confiscation of 
the large investments made ; that thèse investments constitute what 
"has been done," under the contract, and by this means to deprive the 
company of its capital so invested, and of the rights which hâve be- 
come vested under the contract of 1858, which has become fully 
executed on the part of complainant, is not only to impose further 
conditions upon its future existence, and the further exercise of its 
functions, but is to unmake contracta that "hâve already been made" 
and hâve already been executed, and undo what has already been 
done; that, although it is not bound to accept the new conditions 
imposed, but may dissolve and retire from business rather than sub- 
mit to such conditions, yet to retire is to sacrifice its large invest- 
ments, as. they are available for no other purpose, and would be as 
ruinous as to go on at a loss. To us there appears to be very great 
force in thèse propositions, and, if thèse were new questions, this ar- 
gument would certainly be entitled to rnost serious considération. 
But the Sinkhng-fund Cases involved substantially the same condi- 
tions, and they are, therefore, controlling. If congress in thèse cases, 
after the contract had been executed and the rights of the corpora- 
tions had been vested under it, could require them to pay into the 
treasury for a sinking fund the whole of the earnings for freight car- 
ried for the government, when the original contract only required 
half, and pay into the treasury 25 per cent, of their net earnings, 
when such contract only required 5 per cent., it is not easy to per- 
çoive why it could not require a similar payment of ail their net earn- 
ings, or even of the gross earnings. The right to demand half or 
one-quarter, involves the right to demand ail. 

Chief Justice Marshall says, "the power to tax ïnvolves the power 
to destroy." So, as there is no limit, the power exercised in the 
Sinking-fund Cases involves the power to destroy. Should the amount 
demanded be so great as not to leave sufficient money to enable the 
companies to operate their roads, and require suspension, their prop- 
erty would, to ail intents and purposes, be as effectually destroyed as if 
wholly taken and appropriated to public use or blotted out of existence. 
They could no more décline to accept the conditions upon which their 
future existence and the future opérations of the roads depended, with- 
out a sacrifice of ail that had before been invested and acquired under 
their contracts, than could the Spring Valley Water-works. Their 
property would be of no use or value except for railroad purposes ; 
and if it could not be used for that purpose by reason of the onerous 



638 fèdbeaij eeportke. 

conditions imposed by congress under its unlimited power to amena, 
it would be équivalent to its loss. There would be an undoing of 
what "had been done," by making investments under it, and unmak- 
ing a con tract that "Had already been made," in thesame Bense asis 
elaimed in case of the Spring Valley Water-works. The conditions 
of the two cases appearing to us to be precisely similar in thèse par- 
ticulars, the décision in the Sinking-fund Cases must govern us on this 
point also. If those décisions are to be in any way qualified or lini- 
ited, it can only be done by the suprême court itself. 

If this provision of the state constitution should be finally sus- 
tained by the suprême court of the United States, there are but two 
courses for complainant to pursue — either to submit to such wrongs 
as may be imposed from time to time at the demand of the people, or 
sacrifice its investment and retire from the field, unless the power 
should be exercised in so outrageous a manner as to call upon the 
courts to interfère in some mode, if any there be, to protect it on the 
ground of fraud, oppression, or gross abuse of power. In this case, 
also, the power to fix the priée of water is the power to destroy, and 
that power is now vested in the purchaser alone. The complainant 
may periinently repeat the question of the great chief justice, "Is it 
a case for confidence?" We refer to this matter, not as intending to 
express an opinion that the action at présent contemplated will, in 
fact, work a great wrong to the complainant, as we are not now suf- 
ficiently advised on that point to détermine the question, but to call 
attention to what may be done under the power, in obédience to ex- 
cited popular sentiment, should the validity of the provision be ulti- 
mately sustained. The complainant allèges in the bill that the ré- 
duction contemplated in the proposed ordinance will be so great as to 
ruinously affect its property; and, indeed, it is elaimed in the argu- 
ment that, under the circumstances, the establishment of the rates as 
provided in the ordinance will constitute an abuse of discrétion call- 
ing for judicial interférence. But this application is made and rests 
on the bill alone, unsupported by other évidence, and the facts on 
this point are distinctly met by a déniai by the affidavits of the de- 
fendants. This is a sufficient answer to the application for an in- 
junction, if the court is authorized to interfère on that ground. 

We are, therefore, not called upon to détermine at présent whether 
the priées contemplated are so low as to constitute an abuse of the 
discretionary powers of the supervisors, assuming the constitutional 
provision under which they are acting to be valid when properly ex- 
eeuted, or, if an abuse of their discrétion, what relief it is compétent 
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for the court at this or any other stage of the proceedings to afford. 
To détermine this question now would be to décide the case before 
hearing the évidence. 

We believe- we hâve disposed of ail the points relied on by com- 
plainant. For the reasons stated an injunction must be denied; and 
it is so ordered. 

The preliminary restraining order, issued to préserve the rights of 
the parties in statu quo till the merits of the oase presented by the 
bill could be considered and determined, havihg performed its office, 
is now dissolved. 

Hoffman, J. By the act of 1858, under which the company went 
into opération, it was authorized to charge reasonable rates, to be 
fixed by arbitration, as therein provided.. 

By the fourteenth article of the constitution of 1879 the board of 
supervisons was authorized and required to fix the rates. 

The complainant contended that this article was void: (1) Because 
it impaired the obligation of a contract ; (2) because it sought to 
take property for public use without compensation; (3) because it 
deprived the company of its property without due process of law. 

Manypther questions were raised and elaborately argued at the bar. 
The validity of article 14 is the only question discussed in this opin- 
ion. 

In Mutin v. Illinois and the other cases, known as the Granger 
Cases, the suprême court of the United States has decideià that when- 
, ever private property is afïected by a public use, or whenever a pri- 
vate individual dévotes his property to such uses as to create an in- 
terest in those uses on the part of the public, the public, through the 
législature, may détermine the compensation he shall charge for the 
use of his property. And this, notwithstanding that the owner is 
not a corporation, possesses no franchise, and exercises no rights, 
except such as are incidental to the ownership of property. "When, 
therefore," says the court, "one dévotes his property to a use in 
which the public has an interest, he, in effect, grants to the public 
an interest in that use, and must submit to be controlled by the pub- 
lic for the common good to the extent of the interest he has thus 
created. He may withdraw his grant by discontinuing the use, but 
so long as he maintains the use he must submit to the control." It 
will hardly be urged that the poor privilège of escaping the control 
by discontinuing the use is available to a company upon the use of 
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whose property tue inhabitants of a large city dépend for their dailj 
supply of water. 

In the Granger Cases it was held that fares and freights of rail- 
roads may be fixed by législation, even in cases where the charter 
gave the company the right toestablish and charge such rates of fares 
and freights as it Bhould deem reasonable, and that the right reserved 
in the charter or by gênerai law "to alter and repeal," gave to the 
législature the authority by subséquent amendment to prescribe any rules 
for the government of the corporation in the administration of its affairs 
which it might hâve prescribed in the original charter. 

It has also been held by the suprême court that the right reserved 
by the constitution of a state to alter and repeal ail laws creating cor- 
porate privilèges is an inaliénable législative power, and that this 
power cannot be limited or bargained away by any act of the légis- 
lature, because the power itself is beyond législative control. New 
Jersey v. Yard, 95 U. S. 104. The effect of thèse décisions is at- 
tempted to be avoided by the suggestion that in the Elevator Case the 
législature merely regulated the use of the property, but did not at- 
tempt to touch the property itself, while the constitution of this state, 
and the ordinance it directs to be enacted, fix the priée at which the 
complainant's property, viz., the water it owns, shall be fumished. 
But this distinction between taking property and depriving its owner 
of its use seems metaphysical and illusory. The value of ail property 
consistB in its use and bénéficiai enjoyment. The right of property 
is as substantially invaded by restricting its use as by appropriating 
it. What remains of the right of property of a landlord if he is for- 
bidden to charge rents to his tenants, and if the same prohibition ex- 
tends to those to whom he may sell it ? Is not the right of property 
in a coat destroyed if the owner is forbidden to wear it, or if onerous 
restrictions are imposed upon its use ? If, then, the législature may 
lawfully fix the priée which the owner of certain kinds of property 
may demand for its use, they may fix it at such rates as will amount 
to its practical confiscation, and in effect will deprive him of the 
property itself, although, technically speaking, the title may be un- 
touched. 

2. The only use whioh the complainant can make of the water it 
owns is, exeept so far as the shareholders may apply it to their own 
individual consumption, to distribute and supply it to consumers in 
this city. They use it for this purpose, and the right toreceive com- 
pensation for this use alone gives value to their property. When, 
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therefore, tbe priée they are to reçoive is made the subject of légis- 
lative régulation, the use of the property is regulàted to the same ex- 
tent and in a similar way as the use of the elevators was regulàted by 
fixing the priée to which their owners were to charge for the use of 
those structures. The title of the company to its dams, its réservoirs, 
its areas of catchment, its pipes, and its pumping apparatus are not 
touched by the proposed ordinance. It is only when the water is 
brought into the city and sought to be used by supplying it to con- 
sumers that the ordinance proposes to regulate that use by fixing the 
rates to be charged. The soundness or justice of the principles es- 
tablished by the suprême court we are not at liberty to dispute or 
discuss. Our duty is to obey; and to attempt, while admitting the 
authority of the case of Munn v. Illinois, to take* this case out of the 
opération of the principles laid down in it by virtue of the distinction 
suggested, would, it seems to me, be a sophistical, if not a disingen- 
uous, évasion of our duty. If the doctrine of that case and of Jhe 
Grangcr Cases and of the Sinking-fund Cases are to be overturned or 
modified, it must be by the suprême court, not by us. 

It is claimed that the law of 1858, which provided that the reason- 
able rates which the company was entitled to charge should be fixed 
in a specified mode, viz., by arbitration, was in the nature of a con- 
tract, the obligation of which cannot be impaired by subséquent légis- 
lation. But this position seems to be untenable under the décision 
of the suprême court in Peik v. C. éN. W. Ry. Go. 94 U. S. 164. In 
that case the railroad company was, by its charter, authorized to re- 
ceive such sum or sums of money for the transportation of property 
or persons as it should deem reasonable. The constitution of Wis- 
consin, in force when the charters were granted, provided that ail 
acts for the création of corporations within the state mîght be altered 
or repealed by the législature at any time af ter their passage. It will 
be seen that the circumstances of this case are even stronger than 
those of the case at bar. By the charter of the railroad company, not 
only was the mode of determining what should be a reasonable com- 
pensation provided for, but theright to make that détermination was 
expressly conferred on the company itself. 

It was urged, and with greater plausibility than in the case at bar, 
that this provision of the charter was in the nature of a contract, the 
obligation of which could not be impaired by the législature, and, 
were it otherwise, the will of each succeeding législature, and not the 
contract, would détermine the rights and obligations of the company ; 
v.l6,no.6— 41 



.642 FEDERAL BEPOBTEB. 

thàt the act of the Wiseonsin législature, so far îrom leaving the 
material property and rights of the corporation inviolate, took from 
it the income, and fchus as effectually deprived it of the bénéficiai use 
of its property and the means of fulfilling its engagements with its 
creditors as if the road had been conûscated; that there was no 
substantial différence between a law which diminished the income of 
a company by 30 per cent., by reducing its tariff or rates, and one 
which requireB it to pay 30 per cqnt. of its rates to the treasurer of 
the state, to be by him distributed.among those who paid fares or 
freights to the company. 

It was therefore contended that the législation in question was 
unconstitutional, because it impaired the obligation of a contract, 
because it took property for public use without due compensation, 
and because it deprived the company of its property without due pro- 
cessif law; and that the réservation of the right to alter or repeal 
acts regulating corporations conferred no power to violate thèse fun- 
damental constitutional provisions. 

It will, I think, be difficult to distinguish the case of the complain- 
ant, and the grounds on which it is rested, from the case thus pre- 
sented to the suprême court. 

The court, held that the privilège of charging whatever rates it 
might deem proper was a franchise which might be taken away under 
the reserved power; that the right to fte a reasonable compensation 
for the use of property which has been clothed with a public interest 
rests with the législature, and that its détermination binds the courts 
as well as the people. "If it has been improperly fixed, the législa- 
ture, and not the courts, must be appealed to for the change." 94 
U. S. 178. 

In Tomlinson v. Jessup, 15 Wall. 457, the suprême court says: 

" It is true that the charter of the company, when accepted, constituted a 
contract between them and the state, and that the amendment, when accepted, 
formed a part of the contract from that date, and was of the same obligatory 
character. And it may be equally true, as stated by counsel, that the exemp- 
tion from taxation added greatly to the value of the stock of the company, 
and induced the plaintifi to purchase the shares held by him. But thèse con- 
sidérations cannot be allowed any weight in determining the validity of the 
subséquent taxation. The power reserved to the state by the law of 1841 
authorized any changes in the contract as it originally existed or as subse- 
quently modifled, or its entire revocation. The original corporators or subsé- 
quent stockholders took their interests with knowledge of the existence of 
this power, and the possibîlity of its exercise at any time in the discrétion of 
the législature. The object of the réservation, and of similar réservations in 
other charters, is to prevent a grant of corporate rights and privilèges in a 
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torm which will preclude législative interférence with their exercise if the ; 
public iuterest should at any time require such interférence. It is a provision 
intended to préserve to the state contrat over its contrant with the çorpora- 
tors, which, without that provision, would be ùrepealable, and protected from 
any measures impairing its obligation." Per Field, J. 

It will be observed that the existence of a contract is hère expressly 
admitted by the suprême court, but it déclares that "the power re- 
served" (viz., to alter or repeal) authorized "any change in the con* 
tract as it originally existed or as subsequently modified, or its entire 
revocation." 

In bis dissenting opinion in the Sinking-fund Case, 99 U. S. 749, 
Mr. Justice Bbadley says : 

"By reason of the reserved power to alter and repeal a charter, tins court 
has sustained législative acts imposing taxes from which the corporation by 
the charter was exempted. * * * A réservation of the right to legislate, 
or, which is the same thing, to alter, amend or repeal the charter, necessarily 
includes the right to résume taxation. The same observations appty to the 
régulation offares and freights,tor this is a branch of the police power appli- 
cable to ail cases which involve a common charge upon the people:". 

I am unable to see how the force and application to this case of 
thèse judgments of the suprême court can be ignored or evaded. 
Whether the rates proposed to be established by the supervisors 
in this case are reasonable, we hâve neither the means of judi- 
cially knowing nor the right in this proceeding judicially to in- 
quire. If, as alleged in the bill of complaint, it be true that the 
proposed réduction of rates will so diminish the income of the Com- 
pany as to render it unable to pay the interest on its indebtedness, 
and to maintain and complète its System for the water supply of this 
city, its inhabitants may hereafter hâve cause to lament that the 
completion of that System, now seen to be indispensable as a secu- 
rity against the borrors of a water famine, has been rendered imprac- 
ticable. Whether the deprivation of ail voice or right to be heard in 
the establishment of its rates, and the conferring of that right on the 
représentatives of the consumers exclusively, thus making them 
"judges in their own cause," is a reasonable or just mode of deter- 
mining what rates the company shall or ought to pay, is a question 
we are not at liberty to consider. 

That the right conferred upon the supervisors might, in unscrupu- 
lous hands, be abused, is obvious. By successive réductions in the 
rates the property might be virtually confiscated, or its value so far 
impaired that the city might acquire it at a price practically fixed by 
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its own législation. It would seem that the only remedy for so great 
a wrong is to be sought "at the poils." 

But even if I am mistaken in the view I take of the principles laid 
down by the suprême court and of their controlling authority in this 
case, it is nevertheless obvious that in présence of a décision of the 
Bupreme court of this state affirming the constitutionality of article 
14 of our constitution, and in view of the hésitation and embarrass- 
ment felt by the suprême court in coming to a décision upon the 
identical question now submitted to us, we cannot affirm the unconsti- 
tutionality of that article to be so clear and free from doubt as to 
authorize us to interpose in the manner prayed for in in the com- 
plaint. 



M AN VILLE V. &ARST.* 
{Oircuit Court, B. D. Missouri. June 4, 1883.) 

Corporations— Stockholdbrs — Dotole-Liability Clause — Judgment Ob- 
tained by collusion. 

Where A., a stockholder in an insolvent bank, became liable in the sum of 
$1,200, under a double-liability law, to the créditera of the bank, and was aued 
for that amount by B., an admitted.creditor; and A. a few days thereaf ter, and 
before judgment could be had in the ordinary course, agreed with C. that if 
the latter would buy up claims against the bank to the amount of his liability 
he would confesa judgment in his favor, and C. accordingîy bought up claims 
to that amount at a large discount, from a stockholder in said bank, and A. 
coniessed judgment in his favor for the full amount of the claims, and paid 
the same, held, that such judgment and satisfaction could not be pleaded in 
bar to the suit brought by B. 

Motion for a New Trial. + 

Edward Cunningham, for plaintiff. 

C. C. Pearce, for défendant. 

Teeat, J. Inasmuch as there can be no revîew in this case the 
most careful considération has been given to the law, facts, and cir- 
cumstances involved. As intimated in the opinion heretofore ren- 
dered, many of the cases cited rested more on technical than on 
meritorious considérations. If the whole subject were de novo before 
this court, conclusions rnight be reached as to some aspects of like 
cases differing from those quoted. 

If a stockholder, under a double-liability clause, cannofc escape his 
responsibility, as decided elsewhere, by a set-off of the corporation^ 

*Reported by B. F. Rex, Esq., of the St. Louis bar 
tSee 16 Fed. Réf. 173. 
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indebtedness to him, why should he be permitted to transfer the 
same to another stockholder, after his liability is fixed, or to a third 
person, wbereby bis relationship or obligations as stockholder become 
virtually changed so far as said indebtedness is concerned ? 

ït is said if a stockbolder buys indebtedness of the corporation, 
and turns the same in as payment of his stock, he is discharged pro 
tanto, no matter what the discount on said purchase. If that be so, 
then the stockholders of an insolvent corporation enter upon a race 
of diligence, in the course of which not only other stockholders, but 
also other creditors, may suffer. If, for instance, the assets of the 
corporation, of which the stockholder's liability is really a part of 
the principal, amount merely to 10 per cent, of the indebtedness, 
why should not each creditor share equally ? If, on the other hand, 
one creditor, through diligence, obtains priority of right, why should 
the défendant stockholder be rigidly held to the priority obtained ? 
Why should he, after suit brought, whereby notice is given to him, 
not be held to the payment of the specified demand? If he can, 
before charged with notice from a creditor, pay or buy an outstand- 
ing demand against the corporation, and receive crédit therefor, and, 
on the other hand, if his liability is fixed, on notice given, so as to 
exclude subséquent purchases and payments, why is not such liabil- 
ity definitely fixed when suit is brought against him and service had ? 
What more potent notice is known to the law ? 

If, then, after such notice of the plaintiffs daim, he chooses by 
the hand of a friend, through confession of judgment, to pay the 
amount of his liability as stockholder to a third person, should such 
a transaction be upheld, whereby a fraud is necessarily worked on 
the original plaintiff ? It is, said that the institution of the suit works 
no lien on the fund, and it has been so held, and consequently, the tech- 
nical rules as to liens cannot obtain. Still, notice given, it is held, 
fixes rights of priority. By whatever technical terms the respective 
rights are designated, it is clear that when suit was brought by plain- 
tiff and service had on the défendant, the latter could not defeat 
plaintiffs right of recovery by confessing judgment in favor of another 
person, friendly or otherwise, who subsequently instituted a suit on 
an understanding that judgment would be confessed. 

It is well known that some of the decided cases intimate that such 
a course is allowable; but, as has heretofore been said by this court, 
if the rule be otherwise than as laid down in this case, then the door 
is opened wide to fraud, and the statute for double liability is futile. 



646 FEDEBAL REPOBTEB. 

It requires very little acquaintance with ordinary matters to know 
that in cases like the présent, if any other rule is to prevail, double 
liability of stockholders may be easily evaded. Generally, those con- 
versant with the corporation affairs would know of, and could buy, 
outstanding indebtedness to a sufficient amount, possibly at a heavy 
discount, to wholly discharge the liability of stockholders, leaving 
gênerai creditors remediless. 

The motion for new trial is overruled. 



Darlington Iron Co. (Limited) v. Foote. 
{Circuit Court, S. D. New York. June 4, 1883.) 

1. Contract— By Correspondence — Rulb ov Law Governing. 

It is an undoubted rule of law that before an agréeraient can be gathered 
from a correspond ence it must appear by the correspondence that what has 
been proposed on the one side has been definitely agreed to upon the other, so 
that a clear and complète contract can be derived from the letterg. 

2. 8amb— Application of Rulb. 

Applying this rule, a contract cannot be considered as made until the latest 
proposition on the part of the one is assented to by the other of the parties. 

3. S AME. 

The contract should be deemed complète the moment the letter assenting to 
the proposed terms is mailed. 

4. Same— Broker Acting ab Principal. 

Where, in ail the correspondence preliminary to a contract for the sale and 
purchase of rails, the proposed purchaser, a broker, was treated with as prin- 
cipal, and where, flnally, in the bought and sold notes, exchanged by the par- 
ties, the broker was named as purchaser, the court held that he should be re- 
garded as a principal, and that the contract eontemplated by the parties was 
clearly one in which the broker was to be a principal. 

5. Same — Exchange ov "Bodght and Sold Hôtes." 

In a case where bought and sold notes were to be exchanged by the parties 
to a contract, and in the same letter in which plaintif! had mailed the notes for 
signing he asked the défendant to "cable confirmation of the contract," held, 
that the confirmation was to be signified by the cablegram, and that the ex- 
change of the bought and sold notes could not be considered as the preliminary 
to a contract, but as évidence of a contract already concluded. 

At Law. 

Lawrence d Waehner, for plaintiffs. 
Evarts, Southmayd & Choate, for défendant. 

Wallace, J. Without attempting to recapitulate the propositions 
and counter-propositions contaiued in the correspondence by letters 
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and cablegrams between the parties, the conclusion is reached that 
the minds of the parties finally met, and they became reciprocally 
obligated in a contract. 

On the fifth day of March, 1881, after many letters and cable- 
grams had been exchanged between the parties, the défendant wrote 
to plaintiff 's agentB : "I note our misunderstanding of eaeh other's 
cablegrams. Subséquent acts hâve produced a correct understand- 
ing and removed doubtful détails of the 10,000 tons contract." He 
further states, in substance, in that letter, that the parties who are 
to buy the iron rails of him hâve concluded to take the plaintiff's 
iron rails as bought of him; that he is daily expecting the crédits 
which they hâve promised, and that he is only waiting for the crédits 
in order to forward them with the written contracta as proposed be- 
tween the parties. 

In order to aBcertain what waB the "correct uriderstanding" that 
had been reached, and what was meant by the crédits and written 
contract which défendant was waiting to forward, the inquiry will be 
simplified by ignoring many of the letters and cablegrams which had 
been exchanged, and which do not throw light upon the question, but 
only serve to confuse its solution. On January 24, 1880, the de- 
fendant wrote to plaintiff's agents, embodying in his letter the con- 
tract he proposed, and confirming the sale to him of 10,000 tona 
Darlington iron rails, upon the conditions thereih specified. Thèse 
conditions were that the rails should correspond aB to section with a 
tracing inclosed in the letter; should weigh 56 pounds per lineal 
yard; should be 28 to 30 feet in length; should be manufactured 
after a process described; and should be delivered at Middlesbro, 
England, commencing in April, and eompleted by September 1, 1880. 
The price was specified at nine pounds per ton, and was to be paid in 
cash on présentation of bills of lading, and invoice of each shipment, 
to an agent to be selected by défendant in London. On February 5th 
the plaintiff's agents replied to this letter, and, after explaining misun- 
derstandings in the cablegrams that had passed between the parties, 
asked the défendant to confirm the contract, with modifications of 
his proposition. Thèse modifications related to the section and the 
jength of the rails. In that letter, "to avoid any possible mistakes," 
the plaintiff's agents inclosed "bought and sold notes" containing 
détails of the contract, the sold note being signed by plaintiff, and 
requested défendant to sign and return to them the bought note. 
On the nineteenth of February the plaintiff's agents sent a cable- 
gram to défendant receding from the modifications which they had 
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suggested in their letter of February 5th, and requesting défendant 
to cable confirmation of the contract. On the same day plaintiff'à 
agents wrote to défendant reiterating their cablegram, and asking the 
défendant to correct the bought note they had inclosed in their letter 
of February 5th to correspond with the contract as then proposed, 
and forward it to them. March lst plaintif! 's agents cabled défend- 
ant requesting him to cable immediately the position of the contract. 
March 2d défendant replied by cable, stating that the position of the 
contract was satisfactory. March 5th the défendant mailed to plain- 
tiff's agents the letter first adverted to. 

Eecurring now to the status of the negotiations as it was on March 
2d, it appears that défendant had submitted originally a proposition 
(January 24th) to which the plaintiff 's agents had proposed modifi- 
cations, (February 5th,) from which modifications they had receded, 
and notified défendant (February 19th) by cablegram. When, on 
March lst, plaintiff s agents cabled défendant, asking him to cable 
jmmediately the position of the contract, there was no room for doubt 
in their minds that if the défendant had received their cablegram of 
February 19th he was completely informed that they then proposed 
to contract on the basis of his original proposition. Their cablegram 
of March lst was sent in order to ascertain whether he assented to 
their proposition as it then stood. On March 2d the défendant was 
informed that plaintiff 's agents proposed to contract on the basis of 
his original proposition, because he had received their cablegram re- 
ceding from the modifications they had proposed; and when he re- 
ceived the cablegram from plaintiff's agents of March lst, asking him 
to cable them immediately the position of the contract, he was further 
informed that they were waiting for his acceptance of their final 
proposition. His cablegram of March 2d, in reply, was explicit and 
décisive. Both parties understood the situation then intelligently. 

On March 5th, however, the défendant had received the letter of 
plaintiff's agents, mailed the same day with the sending of their cable- 
gram, informirjg him of their withdrawal of the modifications they 
had proposed to his proposition. At this time he knew that both 
parties understood each other completely, and when he sent his let- 
ter of that date stating, in substance, that ail doubts had been re- 
moved, and the détails of the contract were correctly understood, he 
fully met and accepted the letter of plaintiff's agents of February 
19th; and when in this letter he promiBed to forward the contracts 
as soon as he was provided with the crédits, he referred to the bought 
note which he was to correct according to the contract, and sign and 
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send to the plaintiff's agents, and to the sold note winch he was to 
send to them for their signature. 

Undoubtedly the rule of law is that before an agreement can be 
gathered from a correspondence, it must appear by the correspond- 
ence that what has been proposed on the one side haB been definitely 
agreed to upon the other, so that a clear and complète contract can 
be derived from the letters. Applying this rule, the contract was not 
made until the latest proposition on the part of the plaintif! was as- 
sented to by the défendant. The plaintiff's proposition was opeh 
until the défendant accepted it. It is not material to consider 
whether bis cablegram of March 2d was an acceptance, because his 
letter of March 5th was clearly one the moment it was mailed. It 
has been urged for the défendant that the correspondence was but a 
negotiation for a contract, and that the parties contemplated the 
exchange of formai written instruments as a deûnite conclusion of 
their negotiation; and in this view of the case emphasis has been 
placed upon the factB that the défendant was acting as a broker; 
that plaintiff's agents knew this; and that both parties regarded the 
crédit which was to be supplied in London as a condition précèdent 
to a final contract. Althoùgh défendant was buying the rails to sell 
to another party, and althoùgh his profit was to be derived frOm a 
commission of 1 per cent, to be allowed him on the purchase money 
by the plaintiff, there is no room to doubt that both parties contem- 
plated a contract in which he was to be a principal, and by which he 
was to pay cash for the rails upon delivery. They bought and sold 
notes sent by plaintiff's agents to défendant in their letter of Febru- 
ary 5th, name the défendant as the purchaser, and conclude with the 
clause: "An approvedbank crédit to be arranged when this contract 
is confirnied." What was to be done to "confirm" the contract? 
Certainly nothing after the bought and sold notes were exchanged. 
But could either party recant at any time before the notes were ex- 
changed? Did they intend the period of uncertainty to intervene 
which would take place while the notes were crossing the Atlantic ? 
Certainly not; because in the same letter plaintiff's agents ask de- 
fendant to "cable confirmation of the contract." Confirmation of 
the contract was to be signified by a cablegram. 

If confirmation was to be signified by a cablegram, the parties 
must hâve regarded the exchange of bought and sold notes, not as 
the preliminary to a contract, but as évidence of a contract already 
concluded. This view of the understanding of the parties is enforced 
by the statement in the plaintiff's letter that the notes are incloseà 
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"to avoid any possible mistake." Subséquent communications indi- 
cate that undoubtedly the plaintiff's agents were anxious to know 
wb.etb.er the defendant's buyers had closed with the défendant, and 
provided him with the bank crédit he was to f orward to London ; but 
the reasonable interprétation of the whole correspondence is that the 
parties intended to be reciprocally obligated when the conditions of 
the contract were fully understood and accepted by both. 

Judgment is ordered for the plaintifï, with a référence to assess 
damages pursuant to the stipulation of the parties. 



Sides v. Kniokerbooker Life Ins. Co. 
{Circuit Court, W. D. Tennessee. May 26, 1883.) 

1. iilFE lNSUEANOB — INSURABLE INTEREST — DIMINUTION OB CESSATION OF— WA- 

GERING POLICIES— iNDBMNITr — LiANDLORD AND TENANT. 

Where there is, when the contract is made, an adéquate insurable interest 
to support the policy, the insurer mns't pay the full amount of insurance ac- 
cording to the contract, without référence to the subséquent diminution or 
cessation of the insurable interest. 

2. Same Subject — Case in Judgment. 

Where the tenant of a landlord having only a life interest in the land, in- 
sured the landlord's life for the full term of the life-aasured, he is entitled to 
recover the face of the policy, regardless of the expiration of the lease, and 
cannot be limited to the value of the leasehold, either at the time of the deatli 
Or date of the policy, upon any theory that the contract is one of indemnity, or 
that any insurance over the interest aclually existing at the death is a wag'er- 
ing contract 

Motion for New Trial. 

Action upon a policy of life insurance for $2,000, insuring the life 
of W. D. Dunn "for the benefit of William Sides," who is the plain- 
tiff. The life-assured was, under his father's will, the owner of cer- 
tain real property in Memphis to the extent, however, of only a life 
eatate, the remainder interest belonging to his children. He leased 
the lot for 15 years to Sides by an ordinary lease, which did not, in 
terms, authorize the removal of any improvements the lessee might 
make, or contain any covenants in respect to improvements, except 
such as bound the lessee to pay the ground rents and taxes, and se- 
cured their payment. Dunn died within about 11 months of the ex- 
piration of the lease, and Sides surrendered the property, including 
improvements which had coBt him $4,600, and were proved to be 
worth about $2,300, if they had beeii removed, which could hâve 
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been done without injury to the soil, being ordinary frame dwelling- 
houses. 

At the time of the exécution of the lease, fearing Dunn might die 
and terminate it, Sides procured this policy of insurance on his life, 
which, in form, purports to be taken out by Dunn for the benefit of 
Sides, who, in fact, paid the premiums, although the receipts appear 
to hâve been made as if the money had been paid by Dunn. The 
agents of the company knew ail the facts as to the lease, the béné- 
ficiai interest of Sides, that he really paid the premiums, and that 
the contract was made with him. Sides paid the premiums for 15 
years, amounting to nearly $1,400, the last premium being made in 
ignorance of the fact that Dunn had died three or four days before 
it became due. 

The défense made was that Sides had no insurable interest in 
Dunn's life, except for the one year's rental value between the death 
of Dunn and the expiration of the lease, which was proven to be 
$660, and as Sides owed the company $680 for deferred one-half 
premium notes, nothing was due on the policy. The court charged 
the jury — 

"That if Sides' insurable interest depended solely on the question made 
about his right to remove or not to remove the irnprovements under the con- 
tract of lease, it might be that he was not entitled to recover anything ex- 
cept the rental value for the one year of the term remaining at Dunn's death ; 
but in the view the court took of the case that question was immaterial; and 
if the jury concluded from the proof that the money value of the leasehold 
was as mueh as $2,000 at the time the contract of insurance was made, the 
plaintiff would be entitled to recover the whole amount, as the question of 
insurable interest was to be determined as of the date of the policy, and not 
as of the dateof Dunn's death; that perhaps the law would hold the company 
to pay the face of the policy according to the contract, be the insurable interest 
at that time more or less, if there were a substantial insurable interest in the 
assured life, of which there eould be no doubt in this case. But if the jury 
found the leasehold of sufficient value, at the date of the policy, to make the 
$2,000, it would not be necessary to décide that point, and the court would 
leave that question to the jury, instructing them, for the purposes of this 
case, that Sides could recover no more than the value of his leasehold at the 
date of the policy, with interest from maturity, from which should be takeu 
the deferred premium notes; that Sides was entitled to recover the value of 
his leasehold, at the date of his policy, up to $2,000, no matter whether Dunn 
died before or after the expiration of the lease, nor how long after. If Sides 
paid the premiums he could recover tothe extent already mentioned wheneyer 
Dunn should die, — the expiration of the lease, or the efflux of thé term, not 
aîfecting the company's obligation to pay, there being no stipulation in 
the policy itself to require this, as there might hâve been if the parties had 
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chosen to makethat kind of a contract; that the policy was not subject to 
any mutations or changes in Sides' interest between the date of the policy and 
Dunn's death; and that if liis interest had ceased altogether at Dunn's death. 
he might, nevertheless, recover the insurable value to him of Dunn's life at 
the date of the policy, and he was not to be contined to the insurable interest 
he might happen to hâve at the death of the life-assurcd." 

There was a verdict and judgment for the plaintif! for $1,847.57, 
and the défendant moved for a new trial. 

J. J. Dubose, for plaintiff. 

E. L. Belcher, (W. H. Garroll with him,) for défendant. 

Hammond, J. The court is no w satisfied that it should hâve charged 
the jury, on the facts of this case, to find a verdict for the plaintiff for 
the amount of the policy less the deferred premium notes, and this 
without regard to the value of the leasehold, either at the date of the 
policy or the death of the life-assured. Eecognizing the immense 
différence between that immeasur&ble and enduring insurable inter- 
est which a wife or child mayhave in the life-assured, and that com- 
putable interest of a creditor, or other like stranger, the court hesi- 
tated at the trial to apply to this case the principle in its fullest 
extent of the case of the Connecticut Mut. Life Ins. Go. v. Schaefer, 94 
U. S. 457, and took the most favorable view of the law that was pos- 
sible for the défendant company. But it was an error of which the 
défendant cannot complain; and since, on the proof, the jury found 
ihe value of the leasehold at the date of the policy to hâve been as 
much or more than the $2,000 called for by the policy, it was an im- 
material error to the plaintiff. If, however, the jury had found the 
leasehold of less value, thereby reducing the plaintifs recovery, I 
shoxild, in the view now taken of the law, grant the plaintiff a new 
trial. 

There is no fundamental différence in principle, but one of only 
an immatériel degree, gréai as that degree may be, between the case 
referred to and this. The suprême court had previoualy, in the case 
of Ins. Co. v. Bailey, 13 Wall. 616, indorsed the leadiug English 
case of Dàlhy v. India é London L. Assurance Co. 15 C. B. (80 E. 
C. L.) 365 ; S. C. 2 Big. Ins. Cas. 371 ; overruling Godsall v. Boldero, 9 
East, 72, S. C. 2 Smith, Lead. Cas. 292, upon the exploded doctrine 
of which the défense in this case must ultimately rest; and in other 
cases fully disapprove of the notion that a contract of life insurance 
is one of indémnity. There can be no question now that even in 
Cammack v, Lewis, 15 Wall. 643, the doubt there intimated would 
be resolved against any défense by the insurer like that made in this 
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case. Mina, Life Ins. Co. v. France, 94 U. S. 561; Page v. Burn- 
stine, 102 U. S. 664. And this although the public policy against 
wagering contracts that gamble in buman life is fully recognized, 
to the extent of holding that it applies even to an assignaient 
of a policy on one's own life. Warnock v. Davis, 104 U. S. 775. 
Moreover, in Ins. Co. v. Stinson, 103 U. S. 25, a principle quite anal- 
ogous is applied to fire insurance, which is confessedly one of pure 
indemnity. There the assured had a mechanic's lien, which he had 
abandoned, and the property was subject to a prior lien by mortgage 
which was greater than ïts value, so that the assured would, as a 
fact, hâve receivod nothing after the mortgage was satisfied. Yet, 
having an insurable intereBt, he was allowed to recover the f ull 
amount of his insurance until his debt was satisfied. Again, there 
is another analogy, in case of an insurance by a mortgagee, who 
may recover the full amount insured, where the value of the prop- 
erty is so great, although the mortgage debt may hâve been paid. 
May, Ins. (2d Ed.) § 116, and cases cited. 

Hence, conceding the contract of life insurance to be one of indem- 
nity, it does not appear tha,t, under ail circumstances, the recovery 
must be limited to what may be, under a process of paring to the 
core, the actual loss of the assured. And this considération may re- 
duce the dispute on the subject between eome of the writers to one of 
mère words. May, Ins. §§ 7, 8, 115, 116, 117; 16 Amer. Law Eeg. 
(N. S.) 399, note; Bliss, Ins. 42, and note. 

TJniting, however, the doctrine of a public policy against wagering 
contracts of insurance to that of the doctrine that ail insurance is in- 
demnity against the loss incurred by the assured, the défense made 
in this case is easily deducible, whether the prohibition against gam- 
bling contracts is found in a statute, as in England, or in the com- 
mon law, as in most of our American states. It prevailed in Godsall 
v. Boldero, supra, but was subsequently discarded, as we hâve seen, 
and upon the soundest reasons. In the hôuse of lords, recently, 
the défense was called "a shabby thing," and it is said the com- 
panies, from the necessitîes of their business, repudiated it, Bur- 
nand v. Rodocanachi, 7 App. Cas. 333, 340; May, Ins. § 116. We 
hâve in Tennessee no such statute as 14 Geo. III, c. 48, (May, Ins. 
122, note,) though there seefns to be one like it in New York, where 
the défendant company belongs. Bliss, Ins. 27. And I am not 
aware that it has ever been decided in Tennessee whether we hâve a 
common law on the subject différent from the common law of Eng- 
land, where ultimately it was settled that wagering policies wëre not 
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contrary to the common law. Bliss, Ins. § 20; May, Ins. § 75; 
Dalby v. India & London Ins. Co., supra; Lord v. Dali, 12 Mass. 115; 
S. C. 1 Big. Ins. Cas. 154, and note; 2 Big. Ins. Cas. 428; 3 Big. 
Ins. Cas. 327, 330, and notes. Nor has it been decided in this state 
whether the English statuts may be a part of our common law, though 
I imagine, as the statute does not mention the colonies, it is of too 
late a date to hâve that eiïect. Glasgow's Lessee v. Smith, 1 Tenn. 
144, (Cooper's Ed.) note, 169. 

Whether the courts of Tennessee would find the common law of 
England which we adopted to be against wagering policies, as some 
of our courts hâve done, or that there was no common law against 
them, as others hâve done, and as was done in Ireland, and that, in 
the absence of a statute, they are ail valid, may be doubtful; or 
whether this matter is to be governed by the law of New York, where 
the défendant company belongs, may be doubtful. Conceding ail 
that may be aBked on this subject, and it will be found, from the 
cases already cited, and others belonging to the class of debtor and 
creditor, pure and simple, or, like this case, in more or less close 
analogy to that class, which may be traced through the citations, 
that wherever there is, to begin with, an adéquate insurable interest, 
which demonstrates that the parties are not seeking to évade the 
prohibition against gambling policies, whether we go by a statutory 
or common-law prohibition, the insurer must pay according to the 
contract, and it is no concern of bis, unless the policy provides 
against thèse misadventures, that there may hâve been, before the 
death occurred, a diminution or entire cessation of insurable interest. 
See the cases cited in Preston v. Neele, 12 Ch. Div. 760; 1 Big. Ins. 
Cas. 159; 3 Big. Ins. Cas. 156, 255; 4 Big. Ins. Cas. 162, 614. The 
surplus, if any, may or not, according to the circumstances in each 
case, go to the personal représentative of the lif e-assured, when the 
remaining interest of the asBured is satisfied ; but it is now, since God- 
saU v. Boldero was overruled, never a défense to the insurer that the 
interest of the policy-holder has lessened or ceased. 

Our public policy goes no further than to prevent unseemly, if not 
dangerous, spéculation in the duration of human life, and has no 
other concern with the contract than this. It does not undertake, 
with apprehensive nicety, to measure the loss or the insurable inter- 
est, lest the, assured get more than he loses, and be thus tempted to- 
promote the death, that is so important a factor in the problem. It 
does not undertake to protect the parties on either side against bar- 
gains that turn out to be unprofitable when death steps in to make 
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plain that which was before uncertain, and impresses on the trans- 
action the précise value of the bargain. It will tolerate no subter- 
fuges of évasion which permit wagering in the duration of human 
lives, so liable to become eiiticing to a human nature overfond of 
dealing in "futures" of ail kinds; but it cannot be invoked to relieve 
insurers against overestimates of the value of the insurable interest, 
or the assured from larger premiums than the insurance was worth. 
The Bnglish statute may be more précise in some of its require 
ments, but substantially the resuit is the same. 

This case is very much like Law v. London Indisputable Life Pol- 
icy Go. 1 Kay & J. 223; S. C. 3 Eq. 338; and 2 Big. Ins. Cas. 
404, except that there the interest was founded in a legacy, while 
hère it is based on a leasehold, and there the insurance was for a 
limited term, while hère it was for the whole life; and this case illus- 
trâtes thè justice of either discarding altogether the notion of indem- 
nity for actual losses, as the law does, or in measuring the loss, to 
take into account the premiums paid, and a fair return of them, with 
interest and profits, less cost of insurance, according to the scheme 
of life insurance ; for the plaintiff hère has actually paid in premi- 
ums nearly as much as the amôunt of the policy, to say nothing of 
the rental value of the remainder of the leasehold interest. 

Overrule the motion. 



Jones, Assignée, etc., v. Welling. 

^District Court, 8. D. New York. May 28, 1883.) 

ambndmbnt— Lâches— Rulb 69 m Equity. 

Leave to amend a bill of complaint in bankruptey should not be granted in 
case of great lâches where the application is made several years after. kuowl- 
edge of the facts, and after the testimony has been closed 

Motion for Leave to Amend Bill of Complaint. 

J. W. Little and I. T. Williams, for complainant. 

Wm. M. Denman, for défendant. 

Bbown, J. The complainant, having qualified as assignée of the 
bankrupt on the thirteenth of Juue, 1879, filed his bill of complaint 
in equity on the twenty-fifth of October, 1879, for the purpose of set- 
ting aside as fraudulent a certain assignment of a mortgage made by 
the bankrupt to the défendant prior to the proceedings in bankruptey. 
An answer was filed on the second day of Deceinber, 1879, in which 
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it was pleaded that the action had not been commenced witliin two 
years, as required by section 5057. Thereafter, witnesses were ex- 
amined on both sidea, and the testimony substantially closed about 
three years since, although no formai order was entered to that effect. 
A motion is now made for leave to amend the complaint by inserting 
a clause that the alleged fraud was not discovered by the assignée 
until January, 1878, less than two years before filing the bill. 

No précèdent is cited for granting leave to amend by raising new 
issues after so long delay, and so long after the testimony has been 
substantially closed. The gênerai interests of justice, the satisfac- 
tory trial of causes, the ascertainment of the truth, ail demand the 
diligent prosecution of légal rights while the facts are fresh and 
within the memory of witnesses, and the truth more easily learned. 
Speidell v. Henrici, 15 Fed. Eep. 753. The sixty-ninth gênerai rule 
in equity, limiting the time for taking testimony, is directed to this 
end; and in cases in bankruptcy the speedy settlementof estâtes, as 
designed by law, re-enforces the same policy. The twenty-ninth rule 
in equity requires, moreover, that it must appear that "the matter of 
the proposed amendment * * * could not with reasonable diligence 
hâve been sooner introduced into the bill." The présent application 
is very far from complying with this xule. However much disposed 
in some respects I might be to grant this motion, the rules are in- 
tended to prevent such delays, and I am unwilling to set a précèdent 
for what would seem to me a most unwise practicë. 

If testimony has already been taken in the cause eoncerning the 
non-discovery of the alleged fraud, without objection on the ground 
that it was not pleaded, the testimony will stand, and the pleadings 
will, on the trial, be deemed amended in conformity thereto. If such 
testimony was offered, and objected to on the ground that it was not 
pleaded, then the complainant had notice too long ago to apply for 
amendment now. If no such évidence was offered, the court should 
not allow new issues to be raised by amendment several years after 
the caso has slumbered and slept upon the old ones. 
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United States v. Mingbs. 

(Circuit Court, D. South Carolina. April 21, 1883.) 

1. Sbcbeting Seamen Desertino fhom Fokeign Vessels. 

It is not an offense under section 4601, Itev. St., knowingly to harbor or se- 
crète seamen who désert from foreign vessels. 

Information against J. A. Minges for harboring and secreting 
for six days two seamen belonging to the bark Dagmal, knowing them 
to belong thereto, in violation of section 4601, Kev. St. Demurrer 
because the bark Dagmal is not alleged to be an American vessel. 

The bark Dagmal is a Norwegian vessel. There is a treaty be- 
tween the United States and Sweden and Norway for imprisonment 
and return of deserting seamen. Public Treaties, 740. 

John Wingate, Asst. U. S. Atty., for the United States. 

J. P. K. Bryan, for défendant. 

Bond, J. The demurrer in this case raises the question whefcher 
it is an offense against the United States to harbor seamen deserting 
from a vessel of a foreign power. The information allèges that the 
seamen harbored belonged to the bark Dagmal, but does not allège 
that the Dagmal was an American vessel. 

The prosecution contend that the words of section 4601, Rev. St., 
"any seaman belonging to any vessel," under which this information 
is filed, are unlimited, and apply equally to cases of désertion from 
domestic and foreign vessels. Upon examination of the statutes, 
however, the court is of opinion that section 4601 is to be read in 
connection with and is limited by the words of section 4612, which 
provides that in the construction of this title ("Merchant Sea- 
man") the word "seaman" shall be taken to be one employed, etc., 
"on a vessel belonging to any citizen of the United States," and the 
word "vessel" shall be understood to comprehend every description 
of "vessel to which the provisions of this title may be applicable." 
Surely, "Title LUI, Merchant Seamen," Eev. St.,is not applicable to 
foreign vessels. 

This conclusion is further confirmed by référence to the merchant 
shipping act of 1790, (from which section 4601, Eev. St., is taken,) 
which refers, in ail its provisions, to American vessels and American 
seamen. 

The remedy which, by treaty with foreign powers, the United 
States gives in cases of foreign seamen deserting from foreign vessels 
v.l6,no.6— 42 
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within the jurisdiction of the United States, is contained in section 
5280, Eev. St., whereby, upon demand of the résident consul, etc., 
and by procédure as therein indicated, such foreign seamen are ar- 
rested and delivered, upon extradition process, to the consul, to be 
sent back to the dominions of such foreign power, etc. 

When the provisions of this statute (section 5280) are exhausted, 
the government of the United States has fulfilled its obligations with 
foreign powers under the commercial treaties providing for extradi- 
tion of deserting seamen ; it has not contracted in any such treaties 
to punish the harborer on this soil, nor has it so provided in its own 
statutes. 

It is therefore ordered that the demurrer be sustained and the in- 
formation dismissed. 



Manny v. Oyleb.* 

Samb v. St. Louis Malléable Ibon Co.* 

Same v. Fubst & Bbadley Manuf'g Co. and another.* 

(Circuit Court, E. D. Missouri. June 4, 1883.) 

1. Patents — Rotabt Coulteks pob Plows— Pfeil Patent, No. 4,533. 

At the date of the Pfeil patent and its reissue, the mère change of f orm or posi- 
tion in a collar and spindle conneoted with a standard frora a plow-beatn, the 
rotary motion of which was limited by a pin through a slot at one or other f oot 
of the collar and spindle, was not a patentable device, whether the pin was ih- 
jerted at the lower end of the spindle with or without a slot, or inserted through 
the collar and spindle with a slot, or inserted through the spindle above or be- 
low the collar with or without lugs, or whether the pin was used to strike the 
arms of the coulter or not, and the Pfeil patents upon said devices are invalid 
for want of novelty. 

2. Same—Shebman Patent, No. 67.222— InfK ingèrent. 

The invention covered by the Sherman patent for au improvement in roll- 
mg coulters consista in a combinatipn in which the cutting wheel is hung in a 
triangular frame separate from the standard, but attached thereto by means of 
sockets, or a socket through which the standard passes, and which from their 
form allow the frame to hâve a latéral play, while the standard is clamped fast 
to the plow-beam. Ileld, in a suit for an alleged infringement of said patent, 
that it was not infringed by a device in which the cutting blade is hung in a 
■ yoke differing from the Sherman yôke in shape, and the upper end of which is 
pert'orated so as to allow the lower end of the standard to fit into it, and also 
differing from the Sherman patent in being provided on the under side with a 
peculiar projection against which a pin at the low^r end of the spindle strikes 
and régulâtes the vibration. 

'Ueyorted by B. F. Rox, Esq., ol'tlie St. Loii.» u.ii'. 
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This is a suit to recover for the alleged inf ringement of patent No. 
67,222, granted to J. H. Sherman, July 30, 1867, and patent No. 
4,533, reissued to J. C. Pfeil, August 29, 1871, and originally granted 
April 7, 1868, and numbered 76,343. Both patenta are for improve- 
ments in rolling coulters, and both are held by plaintiff as assignée. 
The Sherman letters patent state that the patentee's invention "con- 
sista in hanging the cutting-wheel or blade in a frame separate frorn 
the standard, but attached thereto by meana of sockets, or a socket 
through which the standard passes, causing the cutting-wheel or biade 
to follow behind the standard, and, from the form of the socketa, to 
hâve a latéral play while the standard is olamped fast to the beam 
of the plow or other implement ; and they contain the following 
daims: 

" (1) The frame, B, B\ separated from the standard, but attached to it by 
means of sockets or socket, allowiug a latéral play of the frame about the 
standard, substantially as set forth. (2) The form of sockets, C, C, filling the 
standard at its front edge, but sufflciently open at the back part to allow a 
latéral swing of the frame, substantially as and for the purposes set forth." 

The original Pfeil patent contains the following claims, viz. : 

" (1) The peculiar arrangement and combination of the spindle, B, on cut- 
ter-arm, A, and collar, M, with pôle, B, therein, for the purpose of forming n 
caster-joint for cutter, E, substantially in the manner and for the purposes 
herein specifled. (2) The slots, L, L, in the cutter-arm, A, whether said ann 
be f or a rotary or any other kind of cutter, where said slots are used to allow 
of vertical adjustments of said cutter, substantially in the manner and for 
the purposes herein specifled. (3) The pin, C, when said pin serves both to 
secure the collar, M, on the spindle, A, and to limit the rotary caster motion 
of the cutter, E, in the manner and for the purposes herein specifled." 

The claims in the Pfeil reisaued levers patent are as follows: 

"(1) The combination of the slotted spindle on the arm of the coulter, the 
yoke slotted to receive the spindle, and the locking-pin, limiting the vibration 
of the coulter, — ail thèse members being constructed and operating as herein- 
before set forth. (2) The combination of the plow-beam, the clamping-bolts, 
the vertical slotted arra, its slotted spindle, the yoke slotted to receive the 
spindle, and the locking-pin, — ail thèse members being constructed and oper- 
ating in combination as hereinbefore set forth. (3) The combination of the 
coulter, its slotted yoke turning on a fixed spindle, and the spring-pin passing 
transversely through the spindle, and serving to limit the vibration of the 
coulter, as well as to connect the spindle and coulter, — ail thèse members be- 
ing constructed and operating in combination as hereinbefore set forth. 
(4) The combination, in a plow-coulter, of a vertically adjustable arm, the 
downward tapering spindle thereon, and the coulter-yoke, having an upwanlly 
flaring hole or socket therein to receive the spindle, — ail thèse members being 
construite! and operating, as hereiubafore set forth, to compensate wear of 
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vhe spindle or socket, to secure a sntig joint, and to prevent the wabbïing of 
the coulter-yoke upon the spindle. (5) The combination of the tapering 
spindle of the coulter-arm with the spring locking-pin passing transversely 
through it parallel with the face of the arm, — thèse members being constructed 
and operating as hereinbefore set forth." 

The defendant's coulter i3 substantially the same as the one at- 
tempted to be covered by the Pfeil patents. 

Taylor é Pollard, for complainant. 

West é Bond, for défendants. 

Teeat, J. It is not the purpose of the court to give a detailed an- 
alysis of the testimony, or of the various patents submitted. It may 
be that ail claimed by the plaintiff under the Sherman and Pfeil pat- 
ents, essential to the issues now under considération, can hâve no 
force, because both of said patents were anticipated or not infringed. 
Whether this be correct or not, it is évident that so far as the Sher- 
man patent is concerned the défendants do not infringe the same. 
The mode of attaching and limiting the vibration of the coulter is es- 
sentially différent; and if not, it is apparent that the device therefor 
was well known before Sherman obtained bis patent, unless his pecu- 
liar frame and yoke at the end of the standard constituted his inven- 
tion. If his invention rests solely on his frame and yoke in combi- 
nation, then the défendants do not infringe. 

A close research into the state of the art at the date of the Pfeil 
patent and its reissue, shows a very narrow limit for invention. The 
many contrivances patented and well known, whereby coulters could 
be attached to plow-beams, and adjusted vertically to single or gang- 
plows, and limited in vibrations or latéral motion, establish defi- 
nitely that there was no novelty in Pfeil's patent, within the meaning 
of thé patent laws of the United States. The mère change of form 
or position in a collar and spindle oonnected with a standard from a 
plow-beam, the rotary motion of which is limited by a pin through a 
slot at one or the other top of the collar and spindle, was not a pat- 
entable device. Whether a pin is inserted at the lower end of a 
spindle, with or without a slot, or is inserted through the collar and 
spindle with a slot, or is inserted through the spindle above or below 
the collar, with or without lugs; or whether, as Pfeil originally 
claimed, the length of the pin is used to strike the arms of the coul- 
ter, — they are the same, substantially, and had been suggested by 
others, and were well known to the art. 

The court can discover nothing patentable in the Pfeil patents, and 
no infrigement of the Sherman patents. Decree dismissing the bill, 
with costs, respectively. 
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Washbubn & Mobn Manuf'g Co. and Blwood v. Fuchs.* 
Same v. Simmons Haedwabb Co. and others.* 

Same ». Gates.* 

Same v. Simmons Haedware Co. and others.* 

Same v. Gates.* 

(.Circuit Court, E. D. Missouri. June 4, 1883.) 

1. Patents — Reissue must not be Broàdbr than tue Original. 

The reissue of a combination patent must be conflned to the original comti- 
nation, and cannot be expanded to make a new combination by the introduction 
therein of devices not included in or suggested by the original. 

2. Same— Barbed-Wire Fence— Kelly Reissue— Infringement. 

The original Kelly patent on barbed-wire fences, numbered 74,379, and issued 
February 11, 1868, was for a combination by which a plate of iron or steel was 
strung on a wire and fastened by a blow or compression so as to flatten the 
opening and fasten it to the wire. The patent contained the following clause, 
viz.: "I can,wherc it is désirable to increase the strength of the wire, lay 
another wire of the same or différent size along-side of a thorn wire, and can 
twist the two by anysuitable mechanism. Figure 2 is referred to. It tends to 
insure a regularity in the distribution of the points in many différent direc- 
tions." The reissue of the same patent, No. 6,902, granted February 8, 1876, 
suggests in its spécifications that the twisted wire will lock the thorns and in- 
sure a regularity in the distribution thereof. Prior to the Kelly reissue other 
constructions of barbs, and tbeir connection with a second and twisting wire 
to lock barbs of différent construction, had been patented or applied for. Held, 
in a suit to recover against alleged infringers who manufactured a fence in 
which the barb is of wire coiled around one of the strands of the fencirig, and 
locked in position by a second wire twisting around the first ; (1) That the 
wire fence manufactured by défendants neither infringed the original nor the 
reissued Kelly patent ; (2) that the Kelly reissued patent was void because for 
a combination not included in or suggested by the original, and because, if 
there had been inadvertence, etc., on his part, be had forfeited his right to 
hâve his mistake corrected by his lâches. 

3. Same— Gliddon Reissue. 

The original Gliddon patent, No. 150,683, on wire fences, was for a combina- 
tion of two wires not twisted, but looped by spurs at intervais, connected with 
a slotted tube and springs to regulaté expansion. In the reissue No.' 6,913 the 
looping of the wires, the use of the spurs with respect thereto, the slotted tube 
and spring disappear, and the close twisting of two wires, with spurs interject- 
ing at stated intervais, and locked in position by the second or twisting wire, is 
claimed. Held, that the reissue is void because for a new combination. 

*Reported by B. F. Rex, Esq., of the St. Louis bar. 
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Motions for Freliminary Injunetions. 

Washburn & Moen Manufaoturing Co. and Isaao L. Elwood v. 
Henry Fuchs. No. 2,081. This case rests on the validity of the Gliddon 
reissued patent, No. 6,913, and alieged infringement thereof by the défendant. 

Washburn & Moen Manufaoturing Co. (sole plaintif!) v. Simmons 
Hardware Co. et al. No. 2,100. This suit is for an alieged infringement 
of the Kelly reissued patent, No. 6,902, February 8, 1876. 

Washburn & Moen Manufaoturing Co. v. John W. Gates. No. 
2,104. This dépends on the Kelly reissue. 

Washburn & Moen Manufaoturing Co. and Isaao L. Elwood v. 
Simmons Hardware Co. et al. No. 2,106. The Gliddon patents are alone 
involved. 

Washburn & Moen Manufaoturing Co. and Isaac L. Elwood v. 
John W. Gates. No. 2,112. The Gliddon patents alone are before the court. 

B. F. Thurston, Thomas H. Dodge, Goburn & Thacher, Offield Jt 
Fowle, John C. Dewey, and Henry Hitchcock, for complainants. 

J. M. Holmes, Walker & Walker, and Dyer, Lee é Ellis, for défend- 
ants. 

Treat, J. It will be seen, from the foregoing enumeration ând 
statement of causes, that the points are not the same in ail respects 
in each case. Some in volve, solely, the validity of the Kelly patents, 
and some the Gliddon patents, with the alieged infringements, respect- 
ively, as to each of said patents. Inasmuch as the Washburn & 
Moen Manufaoturing Company is the sole assignée of the Kelly patents, 
and said company, together with Elwood, is assignée of the Gliddon 
patents, the cases hâve to vary accordingly. It seems from the re- 
port (4 Fed. Rep. 900) that many éléments of the cases now to be 
considered underwent elaborate considération before that United 
States circuit court. The différent relationship of the plaintiffs, as 
assignées, has caused the diversity of suitB. The gênerai proposi- 
tions controlling ail of thèse suits may properly be considered with- 
out detailing further the spécifie différences between them ; for if the 
conclusions reached are correct, they cover ail the pending motions. 
The arguments were, by désire of the court and of ail the parties, 
extended far beyond what is usual on motions of this kind. They 
went into a full considération of the validity of the various reissues, 
and the questions of infringement. 

Acting upon the suggestions of counsel, and being fairly advised 
of the main points at issue, this court does what it is seldom willing 
to do, viz., expres3 somewhat in extenso what ordinarily would be 
reserved for final hearing. This is the more cheerfully done because 
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like motions are pending ia other courts of tins circuit, and uni- 
formity of décision should be had. 

It has been deemed proper, in the interest of ail concerned, that 
there should be the fullest interchange of views among the judges in 
this circuit before whom like motions are pending, so that the views 
hère expresBed might not be in conflict with those of other courts in 
this circuit, but that thèse might be presented as test cases.* 

The Hunt and Smith patents were commented upon in the case 
against Haish, 4 Fbd. Eep. 900. The use by Hunt of a pointed 
sheet, with a hole punched therein, to be strung on a wire or rope, 
and by Smith, of a bend or curve in the wire to prevent the slipping 
of the pointed sheet or barb, is outside of the questions now presented, 
«xcept to the extent that they show the state of the art when Kelly's 
original patent was granted. It is clear that Hunt contemplated 
only the stringing on wires or ropes of his pointed sheet barbs, 
punched in the center, as stated. Such punched sheets could not 
retain, distributively, their position along the wires or ropes. Hence 
Smith Buggested the bending of the wires at stated intervais, so that 
the sheet barbs might be thus distributed. Such was actually the 
state of the art when Kelly conceived the plan of hammering or com- 
pressing the sheet barb on the fence-wire so that the same cbuld not 
slip, thus making rigidly a barbed wire of barbed sheets fastened to 
the fence-wire, before or after the fence-wire was strung in place. 
There was a common thought, viz., the use of such punched sheets, 
strung along a rope or wire. Next, by Smith, a mode of keeping such 
barbed sheets in position; and then the compressing mode by Kelly. 

In the light of thèse suggestions the court is brought to a consid- 
ération of the Kelly and Gliddon patents, and of their respective 
issues. It has been deemed advisable, instead of giving a separate 
opinion in each of the cases, some depending on one and some on 
another reissue, to treat at the same time ail the patents involved; 
for the conclusions reached affect ail alike. 

The Kelly patent, No. 74,379, dated February 11, 1868, was for a 
«ombination by which a plate of iron or steel was strung on a wire 
and fastened by a blow or compression so as to flatten the opening 
and fasten it to the wire. Said plate had sharp thorns or points. 
It was stated that the wire might be put up with the thorns prévi- 
ously attached and secured, or put on lbosely, and distributed and 

*Judge ïkbat said, when he read the opinion, that it had been submitted 
to both Judge Love, of Iowa, and Judge McCrart, and that they both fully 
■concuned. 
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secured after tue lence was erected. The former — that is, fastenîng 
of the barbs to the wire before the fence was erected — was atated to 
be preferred. 

This clause appears in the spécification : 

"I can, where it is désirable to increase the strength of the wire, lay an- 
other wire of the same or différent size along-side of a thorn-wire, and can 
twist the two together by any suitable mechanism. Figure 2 is referred to. 
It tends to insure a regularity in the distribution of the points in many dif- 
férent directions." 

The Kelly reissue, No. 6,902, dated February 8, 1876, contains 
claims, the first and fourth of which are alone involved in this suit. 
To ascertain their effect, référence must be made to the spécifications 
in the reissue. ' Its spécifications suggest that the twisted wire will 
look the thorn and insure a regularity in the distribution thereof. 

The original patent suggested only the twisting of the second wire 
to strengthen the first wire on which the pointed plates were strung 
and made rigid by compression. It is obvious that the combination 
in the original patent did not include any other than the thorn plates, 
and the mode of fastening them in the way stated, without référence 
to any use of the twisted wire with respect thereto. Under the reis- 
sue the first claim is substantially the same as in the original patent, 
which the défendant has not infringed. The fourth claim of the 
reissued patent is for twisting two wires and a séries of thorns 
strung upon one of the wires and held in position by them aB set 
forth; that is, by compression. The original patent for the fixed 
barbed plates, made by hammering or otherwise, did not contemplate 
defendant's form of barb or the use of a twisted wire to keep barbs 
in position. If, therefore, the reissued patent 6,902 is to be consid- 
ered as oovering more than the mode of fastening the plate barbs to 
the wire in the combination stated, and as extending the use of the 
twisted wire so as to include its use for the distribution and locking 
of ail kinds of barbs, then said reissued patent is invalid as to said 
extension, because it was not included within the scope of the orig- 
inal invention, and also because if there were any inadvertence, etc., 
the patentée, under the récent décisions of the suprême court, was 
too late in correcting the alleged mistake, etc. The resuit is that 
said reissued patent is invalid, so far as the same may be supposed 
to cover the use of a twisted wire to lock and keep barbs in position. 
Also, that the defendant's product, both as to the barb and the mode 
of fastening or distributing the same, is entirely outside of the Kelly 
patent or its reissue. 
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In the original Kelly patent, the spécifications of which are above 
quoted, there is nothing to indicate the use of a second wire, twisted, 
for locking purposes. The means of keeping the plate or barb in po- 
sition was entirely distinct from the strengthening of the fence-wire 
by twisting around it a second wire. Prior to the Kelly reissue, Feb- 
ruary 8, 1876, other constructions of barbs, and their connection 
with a second and twisted wire to lock barbs of différent construction, 
had been patented or applied for. Hence the attempt in the Kelly 
reissue to broaden the original patent, to cover what was not included 
in or suggested by said original patent, more especially in the light 
of subséquent inventions and of his lâches, renders the reissue in- 
valid. His reissue was subséquent to the Gliddon patents. True, 
in the spécification of his reissue he says: "Where it is désirable to 
increase the strength of the wire, I lay another wire of the same or 
différent size along-side of a thorn-wire and twist the two together by 
any suitable mechanism. " This construction is represented in figure 
2. "It locks the thorn and also tends to insure a regularity in the 
distribution of the points in many directions." It will thus be seen 
that the purpose of the second twisted wire was suggested in the re- 
issued patent to hâve a purpose not hinted at in the original. In- 
deed, if the barb plate was rigidly attached to the fence-wire, which 
was the main object of the original invention, the second wire could 
accomplish no other purpose, as stated, than to strengthen the first 
wire, for the barb plate was already, by the contrivance named, rig- 
idly fixed. 

In the original patent, the second claim was for "the thorns, E, and 
wire, D, combined in the manner represented, and adapted for use in 
a fence herein set forth." That was for a combination of the thorns 
and wire ; the thorns having been, by compression, fixed to the wire 
either before or after the wires were strung on the fence; the second 
wire performing no other function than strengthening the first wire. 
There was no locking suggested, nor, mechanically, could it be other- 
wise than useless for locking purposes, inasmuch as the locking pur- 
poses had been provided for by compression. 

It is contended that the first and fourth claims of the Kelly reissue 
are not only for the same invention covered by the original patent, 
but practically cover any use of a second or twisting wire by which 
the barb-plates or séries of thorns can be held in position, distribu- 
tively, along fence-wires, whether the thorns are perforated plates or 
short twisted wires in loops. The first claim of the Kelly reissue is 
in thèse words : "I claim the combination substantially as described 
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of the fence-wire, D, and a séries of thorns, E, rigidly fixed thereto, for 
the purpose herein set forth:" — that iB the same combination men- 
tioned in the original patent as already described. Th efourth is in 
thèse words: "I claim the combination substantially as described of 
two wires, D, D, twisted together, and a séries of thorns, E, strung 
upon one of said wires and held in position by them, as and for the 
purposes set forth." 

It is évident that if the use of the second wire was to lock the 
thorn without the compression of the barb-plate, then an entirely 
new device had been inserted into the old combination. It can hardly 
be contended that the combination of either the original or reissued 
patent covered ail possible forma of barbed plates, or barbs, or points 
which might be used in any combination irrespective of compression 
where twisted wires were to beused. ïïence the resuit of this exami- 
nation is— First, the reissued patent is expanded, unlawfully, to cover 
what was not a part of the original invention or combination; sec- 
ond, that inasmuch as the, use of the second or twisted wire for lock- 
ing purpoaOS, without compression or perforated barbed plates, had 
in the meân time been patented, or applied for; and inasmuch as 
there was no inadvertence, accident, or mistake to be corrected, — it is 
obvions that the reissued Kelly patent is invalid, because, not only 
of the lâches of thé patentée, but also because it is broader than the 
original invention. It evidently was intended to cover subséquent 
inventions, and by expansion appropriate the inventions of others, 
thus coming within the denunciation by the suprême court as to re- 
issued patents so broadened. 

The next patent under considération is reissue No. 6,913, February 
8, 1876, being a reissue of patent No. 150,683, May 12, 1874.* 

The claim in the original patent is in thèse words : "The combina- 
tion of the wire, B, C, slotted tube, G, coil spring, L, and post, K, for 
keeping the wires in proper tension in various températures, as de- 
scribed and shown." The combination was for wires extended lon- 
gitudinally, clasped at intervais by spurs, leaving the wires interme- 
diately in an elliptical form, whereby said spurs would be retained 
in position, and said wires, passing through the slotted tube with its 
coil spring, would be kept in proper tension as the température va- 
ried. Of course, the clasping by said spurs was not designed to be 
so rigid as to prevent the opération of the slotted tube from per- 
mitting expansion and contraction 

*The Gliddon patent. 
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Neither the spécifications and drawings, nor"claim," are for the 
mode of interlocking barbs or spurs by means of a twisted wire. The 
original patent was for an entirely différent mode of using spurs, and 
was for regulating the expansion and contraction of the wires,— a 
combination complicated in its character, and requiring a slotted 
tube and springs as described in it. There was nothing either in 
the drawings or spécifications to indicate what is claimed in the re- 
issue thereof. As to the reissue of February 8, 1876, No. 6,913, it 
is impossible to read it without observing that it was broaïlly ex- 
panded to cover what was not even hinted at, or in anywise sug- 
gested, in the spécifications of the original patent, or in the claim 
therefor. 

The claim in the reissue is : "In combination with a fence-wire, a 
barb formed of a short pièce of pointed wire, secured in place upon 
the fence-wire by coiling between its ends, forming two projecting 
points substantially as specified." Thus an original combination of 
two wires, not twisted, but looped by spurs at intervais, connected 
with a slotted tube and springs to regulate expansion, is, by the 
reissue, sought to be converted into another or new combination, 
whereby the looping of the wires, the use of the spurs with respect 
thereto, the slotted tube and spring disappear, and an entirely new 
combination is presented, namely, the close twisting of two wires, 
with spurs interjecting at stated intervais and locked in position by 
■the second or twisting wire. A new position and use of the wires 
are thus presented, a new arrangement of the spur or barb in con- 
nection therewith, and the absence of the slotted tube or spring. 
The purpose of providing for expansion disappears. 

The views thus expressed receive spécial cogency from the fact 
that on November 24, 1874, Gliddon obtained patent 157,124 for an 
invention, the claim of which is in thèse words: "A twisted fénce- 
wire, having the transverse spur-wire, D, bent at its middle portion 
about one of the wire strands, a, of said fence-wire, and clamped in 
position and place by the other wire strand, z, twisted upon its fel-, 
low substantially as specified." 

It is contended that the prior patent of May 12th contaîned the in- 
vention of this latter patent. If so, why did Gliddon take a second 
patent for what was already embraced in his former patent ? - Did 
not the talring of the latter patent necessarily imply that he had no 
prior patent therefor — that the two inventions were wholly différent? 

It is contended that as the application for the later patent was 
made prior to the application for and issue of the earlier patent, 
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and that as by the rules of the patent-office a reissue, if desired, had 
to be made for the patent first granted, therefore the patentée is en- 
titled to go back to his first application and thus eke out his claim 
for a reissue, as if both patents were combined in one. Great stress 
has been laid on this point. It is obvious that the Grliddon reissue 
6,913, of itself, was altogether too broad to be sustained, unless it is 
permissible to go behind the original patent of May 12, 1874, and 
help out the same by référence to an application under which a later 
patent 'was issued. This court is not prepared to accède to any such 
view of the law, whereby several patents can be combined into one 
for the purpose of enabling a patentée to secure a reissue of a speci- 
fied patent for an invention not contained in the original. It ap- 
pears to thé court that the reissued Gliddon patent wa8 for an en- 
tirely différent invention than that claimed in his original patent. 
It also appears that he was fully aware of that faet. because he re- 
ceived the later patent of November 24, 1874, and now claims to ex- 
pand his prior patent of May 12th to cover his later patent. It would 
seem there was no "inadvertance, accident, or mistake" in the patent 
of May 12th, entitling him to the reissue, — another and an entirely 
distinct and patented invention. 

The conclusion is that both reissued patents are void. 

The attempt to justify the reissued patent of May 12, 1874, by in- 
voking the prior application, October 27, 1873, for the patent of No- 
vember, 1874, falls within the reasoning of the United States suprême 
court, 11 Wall. 516; the statement wherein is the converse of that 
now under review. That court said: 

"Where the thing patented is an entirety, consisting of a single device ov 
combination of old éléments incapable of division or separate use, the re- 
spondent cannot escape the charge of infringement by alleging or proving 
that a part of the entire thing is found in one prior patent or printed publi- 
cation, or machine, and another part in another prior exhibit, and still a:*.other 
part in a third one, and from the three or any greater number of such oxhib- 
its draw the conclusion that the patentée is not the original and first inventai- 
of the patented improvement." 

If this be true as to the nature of a combination, wben an in- 
fringer seeks to defeat the same, why is it not equally true where a 
reissue is sought to be upheld, under an original patent, by import- 
ing into the reissue devices not suggested in the original, making 
thereby a new combination, distinct from the original? In other 
words, the reissue must be conôned to the original "covibination." and 
cannot be expanded to make a new combination by introduction 
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inerein of devices, new or old, not included in or suggested by the 
original. Munson v. Gilbert é Barker Manuf'g Co. 3 Ban. & A. 595. 
It must be borne in mind that the court is dealing with a "combi- 
nation" patent, and that under pretense of a reissue a new combi- 
nation cannot be upheld. 

Therefore the several motions for preliminary injunctions are over- 
raled. 



Washbubn & Moen Manuf'g Co. v. Gbiesche.* 

Same v. Fdchs.* 

Circuit Court,'. M. D Missouri. June 4, 1883.) 

1. Patents — Rights op Assignée. 

Where, through several assignments, an individual becomes the owner of a 
number of distinct patents, his rights are no greater than those of his assigaors, 
respectively. 

2. S AME. 

Where A. and B. each invented and patented a machine for manufacturing 
wire fencing, the patent in each case being for a combination, and both pat- 
ents were assigned to C, held, that C.'s rights were not infringed by D., who 
used a machine unlike either A. 's or B.'s, but containing features of both. 

Motions for Preliminary Injunction. 

Thèse are suits to recover for the alleged infringemènt of. patent 
No. 253,781, granted to Sidney M. Stevens, Pebruary 14, 1882; 
patents No. 214,706, granted to Noble G. and Thomas D. Eoss, April 
22, 1879; patent No. 233,116, granted same parties, October 12, 
1880; and patent No. 207,710, issued to Jacob Brotherton, Septem- 
ber 3, 1878, — ail of which are held by plaintiff as assignée. Patents 
Nos. 253,781 and 214,706 are on machines for manufacturing barbed- 
wire fencing. Patent No. 233,116 is on barbed-wire cables. Patent 
No. 207,710 is for an improvement in barbed-wire fencing. The 
complainant asks for injunctions to restrain the défendants from 
using machines for manufacturing wire fencing containing inventions 
secured by the Stevens and Ross patents, and from manufacturing 
or yending barbed-wire fencing containing the improvements covered 
by the Brotherton patent. The question of the infringemènt of the 
latter patent was not argued, however, and is not referred to in the 
opinion of the court. 

•Reported by B. F. Rex, Esq. , ot the St. Louis bar. 
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B. F. Thurston, Thomas H. Dodge, Coburn de Thacher, Ojfteld de 
Fowle, John C. Dewey, and Henry Hitchcock, for complainants. 

J. M. Holmes, Walker é Walker, and Dyer, Lee é Ellis, for dé- 
fendants. 

Also, Finkelnburg é Rassieur and Dexter Tiffany, for Griesche. 

Treat, J. As admitted by counsel for plaintiff.no injunction can 
isBue for the manufacture by défendant of machines made for plain- 
tiffs' licensees, (4 Ban. & A. 427; 2 Ban. & A. 170; 4 Ban. & A. 441; 
3 Ban. & A. 39;) but it is contended that he has announced his pur- 
pose to manufacture and vend generally, and should be restrained 
from so doing. That contention might not be considered sufficiently 
established, if the motion was to dépend solely on the évidence as to 
that point. Inasmuch as the case of the same plaintiffs against Fuchs 
is also before the court, and the two were argued together at great 
length, it is advisable to look fully into the question of alleged in- 
fringement. On this preliminary motion the court does not, as on 
final hearing, when Ml proofs are before it, pass definitely upon the 
validity of plaintiffs' patents, which the défendant expressly assails. 

Prior patents hâve been cursorily examined, merely to ascertain 
the state of the art, with the view of learning what plaintiffs' patents 
cover, and whether défendant infringes. 

Each of plaintiffs' patents is for "combinations," and not for a 
single or spécifie device. It does not appear distinctly what; if any, 
new devices were used in the combination; and certainly there is in 
neither a claim for a new device separate from the combinations. 
While Eoss is silent as to any new devices, Stevens Btates: 

"~8o claim is made herein to the spooling and twisting apparatus shown 
and described, nor to the barbed fencing itself, as I reserve the right to pro- 
tect the same by separate letters patent ; but I do claim the new impro veinents 
herein described, ail and several, in delivering apparatus and barbing mechan- 
ism, and in the combination of them with each other, and with the spooling 
and twisting apparatus; that is tosay, I claim: (1) In a machine for making 
barbed-wire fencing, mechanism constructed to simultaneously feed the main 
fence-wires and apply the barbs thereon, in combination with means for op- 
erating said mechanism, substantially as described." 

The other claims are also for "combinations," to ascertain the 
précise nature of which référence must be had to the spécifications; 
for the claim cannot be construed as designed to cover ail possible 
combinations of mechanism of whatever kind, whereby, through op- 
erating machinery, fence-wires are simultaneously fed, and barbs 
fastened thereon. So broad a claim would be void; for prior pat- 
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ents for the same gênerai purpose were in existence, and such a 
broad claim, closing the avenues to invention, is not permissible. 
The combination patents by Stevens and Eoss cover, then, only the 
combinations of devices, whether new or old, described by them; no 
other or différent eombinations. Of course, any combination differ- 
ing only in the substitution of known meohanical équivalents in any 
part of the combinations, or in merely changing the form of any one 
or more of the parts in a way not essential to the resuit, or producing 
no new and useful resuit, would be an infringement. 3 Ban. & A. 
9,6. " " 

The doctrine as to combinations is familiar, and need not be re- 
peatçd. ; Do défendants use the combinations, or any of them, de. 
scribed in the Eoss patents or in the StevenB patent, ; taking each 
patent singly, as if it were the only patent existing? When, through 
several.assignments, an individual becomes the owner of several dis- 
tinct patents, he çan hâve no greater rights than his assignors re- 
^pectively. He cannot claim Jhat as no one of the assigned patents 
is specifically infringed, yet, if they are ail considered, and some élé- 
ment of one is imparted into another, and thus by patch-work a really 
new combination, unpatented, pan be formed, therefore the défend- 
ant, who uses none of those patents, muBt be held to infringe. To in- 
f riftge what ? No existing patent. To illustrate: If A. has a patent 
and B. has a patent, and C. infringes neither; and if A. assigns his 
patent to D., and B. does likewise, — does C, by force of those assign- 
ments, become an infringer, when he infringed neither ? _ 3 Fisher, 
536; 16 Pet. 336; 15 Wall. 187; 1 Black, 427; Id. 78; 2 Fisher, 
89. In thèse, as in some other cases recently argued, there seemed to 
be an unexpressed,yet implied, thought that the assignment of différent 
patents to a common assignée gave to the latter greater rights than the 
respective patents conferred on their patentées; so that the assignée, 
claiming under both, could, by lapping one over the other, or incor- 
porating parts of one into the other, obtain a right, unpatented, 
which neither of the assignors could separately maintain. No such 
doctrine can be accepted. Each patent must rest on its own merits 
alone. Munson v. Gilbert & Barker Manuf'g Co. 3 Ban. & A. 595. 

It would be irapracticable to place on paper, with no facilities for 
drawing, even if it were advisable, the detailed and successive élé- 
ments of the Eoss or Stevens combinations, or of defendant's ma- 
chine. The devices and arrangements in the combination, whether 
of the Eoss or Stevens patent, are not the same as in the defendant's 
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patent in important particulars, and do not operate in the same 
mode. 

It being admitted and apparent that the feeding mechanism op- 
érâtes in the Boss and Stevens patents intermittingly, and in the dé- 
fendante constantly, suppose défendant applied for a patent as an 
improvement on the Eoss or Stevens machine, in what would his im- 
provement consist? If be discards the former combination, instead 
of adding thereto, would not his combination be a new one instead of 
an improvement on the old ones ? If he omits some of the old élé- 
ments, then his does not infringe ; if he uses the same éléments in 
the same combination, he does infringe, although some of his élé- 
ments differ in form or modes of immédiate opération, provided they 
are known mechanical équivalents. If, on the other hand, he omits 
some of the devices in the original or patented combination, and 
substitutes therefor, not a known mechanical équivalent, but an en- 
tirely new device, whereby a more bénéficiai resuit is effected, his 
combination is a new one, and not to be excluded from compétition 
with the old. 

It appears that defendant's machines follow none of the combi- 
nations under which plaintiffs claim. It is very différent in many 
of its devices from those in the Eoss patents, and although it appar- 
ently approaches nearer in its feeding mechanism to the Stevens 
patent, yet it changes essentially some of the parts of the Stevens 
combination, and in bo doing practically reverses the opération, and 
accomplishes what the Stevens machines could not effect so benefi- 
cially. If the views hère intimated are not to obtain, then the road 
to ail inventions for feeding barb-wires is closed. 

Thèse motions were more fully argued than is usual; and it re- 
mains merely to state that, as at présent advised, no infringement i» 
sufficiently shown. At the final hearing the court may be more fully 
informed upon the merits of the controversy, and reach a différent 
conclusion from what is now suggested. As the cases now stand, the 
motions for provisional injunctions are denied. 
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Coupe and others v. Weathebhead and others. 

(Circuit Court, B. Bhode Mand. 1883.) 

1. Patents pob Inventions— Diveksity in Intentions. 

Where a greater number of persons hâve to be employed in the operaf on of 
a machine f ormerly in use than in a patented machine, this tends to prove that 
the machines are not alike. 

2. Same— Omission op Somb Eléments and Addition of Othebs. 

Where, by the omission of some of the éléments of such former macMne, 
and the addition of other éléments not useful in the old machine, an improve- 
ment, results, such improvement may be patentable. 

3. Same— Inpringement. 

Infringement of a claim 1b not escaped by the employment in a combination 
of a movable board, which only affects two-thirds of a certain resuit, when it 
dépends on the thickness and stability of the board whether the whole opéra- 
tion is or is not copied. 

4. Samb — Patenta bjlitt. 

A machine need not be automatie to be patentable. Improvements In any 
tool orimplement used by hand in an art or industry aro patentable. 

In Equity. 

Wilmarih H. Thwrston and Benj. F. Thurston, for plaintiffs. 

Waltcr B. Vincent, for défendants. 

Before Lowell and Colt, JJ. . 

Lowell, J. This bill is brought upon patent No. 213,323, granted 
the plaintiff Coupe, March 18, 1879. It describes a mode of streteh- 
ing and reducing to a uniform thickness what is known in the trade 
as raw-hide leather — that is, a hide which has been stripped of its 
hair, and has been softened and brought to a state in which it is very 
soft and flabby and much wrinkled, but has not been tanned. The 
patentée says: 

" My invention consista in a combination of mechanical devices which are 
capable of producing, in connection with hand manipulation, the désirable 
results of thoroughly stretching the hides and rendering them of even thick- 
ness in ail parts." 

The spécification describes a table or beam over which the hide is 
to pass, and which is breast high, in order that the workmen may 
conveniently use it; then the hide passes over a bar or stretcher, 
which is somewhat arched or crowned, in order to stretch the hide 
transversely ; it then goes to a roller to which it is clamped and over 
which it is slowly wound. 

The workman accélérâtes or retards the passage of the hide by lift- 
v.l6,no.6 — 43 
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ing it up or pressing it down, and in this way the thicker parts se- 
cure a greaterlongtitudinal pull frqïn the rolleïthan do the thinner 
parts, and the bar, by its shape, tends to stretch the hide laterally as 
it passes from the table to the roller. The table and the bar hâve a 
latéral yield or adjustment to accommodate hides of différent sizes. 

The first olaim is for the combïnation of the table, the stretclier, 
and the roller; the second, for the latéral yield in the table and 
stretclier; the third, for "the improvement in the method of stretch- 
ing bides, whiqh consista in dragging the hide over a stretcher, and 
also pver a friction table or beam by means of a revolving roller, to 
which the hide is secured as described, whereby,: as the hide is passed 
over the table or beam, the thicker portions of the hide are detained 
or made to, lag, by pressure applied tô suçh thicker portions to in- 
crease at such thicker portions the friction between the hide and. the 
table, substantially as specified." 

There was a machine for stretching leather for belts well known to 
thé patentée and to some othersin the trade, which was made by 
modifying a splitting machine. Mr. Coupe did not, in fact, make 
his improvement upon this stretcher, but it is much more like his 
machine thàn anything else which prëceded it. 

This old machine was used upon hard tanned leather, to adapt it 
to be made into belts for machinery, for which purpose it must be 
stretched with great power, eighteèn or twenty thousand pounds to 
the square ineh, in order to take 'but of it ail possibility of further 
stretching. This was done by passing the leather through a trough 
which was brought up against the stretcher-bar with the force we 
hâve mëntioned. Since the plaintiffs' method and machine hâve be- 
come known, Mr. Davis, an accomplished worker in leather, has 
tried with some success an enlarged copy of the old belt-leather 
stretcher to do the work of the plaintiffs' machine. He is obliged to 
use a greater number of men or boys to tend the machine and pre- 
vent the pressure from ruining the hide, which, of itself, tends to 
prove that the machines are not alike ; and we hâve no doubt that if 
the plaintiffs'' déviées are considéred an improvement upon this old 
machine, they embody a patentable improvement. They omit the 
means for producing the pressure, and add a table not usefal in the 
old machine, but which, in the new machine, enables the workmen 
to exert sufficient pressure. 

The défendants at one time used a machine which closely resem- 
bles that of the plaintiff. At présent they hâve one which works 
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with a trough and bar, like the old bett stretcher, with the addition 
of a table over which the leather passes, and which enables the 
workmen to spreàd out and manipulate the hide; upon the edge of 
this table is a pièce of métal with grooves spreading outward, and 
thèse grooves hâve a tendency to stretch the hide laterally, or at 
least to prevent it from wrinkling ; that is, to keep it to its latéral 
stretch, which seems to be much the same thing. The slot and bai- 
are 60 placed in relation to each other that a hide is not squeezed 
between them, as in the old belt stretcher; but, in the legitimate at- 
tempt to avoid infringement of the plaintiffs' invention, which the 
défendants intended to copy as far as they lawfully might, because 
they had failed to corne to terms with the plaintiffs for a lîcense, 
they now put into the trough a pièce of board, supported at either 
end upon blocks, about one-third the width of the trough. The 
opération of the machine as thus modified is known only to the de- 
fendants themselves, and Mr. Weatherhead testifies that it exerts a 
pressure upon the hide, how great in pounds we do not know. We 
understand him to say that, by passing tlje hide through the machine 
several times, ail parts corne sooner or later under the board, and 
thus substantially ail the stretching is done by its aid. 

Infringement of the plaintiffs' first claim is not éscaped by the use 
of this pièce of board, for, although it causes the défendants' machine 
to approach more nearly the old belt stretcher, still the opération 
must remain to some estent at least like that of the patent. The 
manipulation with the table and grooves must enable the operator to 
use ail the éléments of the first claim upon two-thirds of the width of 
the hide each time it passes through the machine, and it dépends al- 
together on the thickness and stability of the board whether the 
whole opération is or is not copied. The very présence of this 
removable board is évidence that the old machine is not satisfactory 
for the new use. 

The argument that a machine must be automatic in order to be 
patentable is not sound. A piano is not automatic, nor is any tool or 
implement intended for use by hand ; but improvements in any such 
tool used in an art or industry are patentable. 

In the second claim the combination is limited to a laterally-yield- 
ing stretcher, and a laterally-yielding friction table or beam. As one 
bar, however, in the defendant's machine is fixed, and the other has 
a motion up and down, we find no infringement of this claim. 

The third claim appears to be for the exclusive right of using the 
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machine referred to in the first claim, and, as the défendants hâve 
used such a machine, they hâve infringed the third claim, and we do 
not at présent see how it could be infringed otherwise than by in- 
fringing the first claim. 



Blake ». Gbeenwood Cemetery.* 
(Circuit Court, E. D.Hew York. February 12, 1883.) 

1. Patents for Inventions— Actiok for Infringement— Nomiinal Damages. 

The recovery of nominal damages in an action for inf ringement of a patent, 
and the tender of such sum by the maker of the machine so inf ringing, do not 
operate as a license to the maker or his vendees as to existing infringing ma- 
chines so made, nor as a bar to a recovery in another action against a subsé- 
quent user of the same machine. 

2. Same— Effect of Stipulation in Former Suit as to Damages. 

In the former action against the maker of the infringing machine, there was 
a stipulation " that the amount of recovery to be adjudged against the défend- 
ants in case of a decree for îoniplainant shall be fixed and determined upon 
the évidence in the case submitted at final hearing, and both parties request 
the court, in case of a décision against the défendant, to fix, as the amount of 
recovery, such amount of damages as is proved by such teatimony." Held, that 
the court, by giving nominal damages in the absence of proof, did not thereby 
adjudge in that case that one dollar was the value of the invention. 

3. Same — Measure of Damages. 

The amount of damages to be recovered against the user of the infringing 
machine was the profit which the plaintiff ordinarily received on the sale of a 
machine of the same size, using the patent so infringed ; and where the profit 
to the défendant, arising ont of the use of the infringing machine, could not be 
determined by the proofs, the plaintif: was not allowed to recover such profita 
as damages. 

In Equity. 

II. T. Blake, for complamant. 

Benj, E. Valentine, for défendant. 

Benedict, J. This action is brought to recover for the use by the 
défendant of a stone-crushing machine of the kind known as Smith's 
hydraulic crusher, alleged to be an infringement of a patent owned 
by the plaintiff for an invention employed in a stone-crushing ma- 
chine known as the Blake crusher. The machine used by the de- 
fendant is one of four machines that formed the subject of an action 
instituted in the year 1873 in this court by this plaintiff against 
John Eobertson and others, the makers of the machines. In that 

*Reported by R. D. &Wyllys Benedict. 
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action it was adjudged that the machine in question infringed upon 
the plaintiff's patent sued on hère, and a decree was entered against 
the makers of the machine for an injunction, and one dollar as nom- 
inal damages. Subsequently the défendant in that action tenderéd 
to the plaintiff the one dollar, with the araount of the taxed costs of 
that action, which the plaintiff declined to accept. 

In this action the validity of the plaintiff 's patent is not disputed, 
nor is it denied that the machine used by the défendant infringes 
upon that patent. But it is contended by the défendant that the re- 
covery by the plaintiff of the sum of one dollar in the former suit, and 
the tender of that sum to him by the maker of the machine, is a' 
bar to any recovery in this action against the user of the machine. 
To sustain this plea would be to hold that a decree for nominal 
damages recovered by a patentée against the manufacturer of in- 
fringing machines opérâtes as a license to the manufacturer, and 
also to his vendees, as to ail existing infringing machines made by 
such manufacturer. The law is not so understood. The infringe- 
ment by the manufacturer and the infringement by the user of an in- 
fringing machine are separate trespasses, and judgment because of 
one is no bar to an action for the othër. To create a bar there must 
be satisfaction, and nommai damage is not satisfaction. 

It is, however, f urther contended that the présent case is taken oiit 
of the ordinary rule by reason of the fact that in the action referred to 
against the manufacturer there was a stipulation as fôllows: "That 
the amount of recovery to be adjudged against the défendant, in case 
of a decree for complainant, Bhall be fixed and determihed upon the 
évidence in the case submitted at final hearing, and both parties re- 
quest the court, in case of a décision against the défendant, tb fix as 
the amount of recovery such amount of damages as is proved by such 
testimony ;" and it is said the plaintiff, in considération of a conces- 
sion on the part of the manufacturer, agreed by this stipulation that 
the amount of the damages for the use of this machine should be such 
amount as the évidence in the case at final hearing proved; in other 
words, agreed to accept one dollar as the damages for the manufac- 
ture, sale, and use of the machine in question. And one dollar hav- 
ing been tenderéd, there was, it is said, satisfaction of the damages 
and a resulting license to use the machine. But it is not seen how 
such an effect can be given to the stipulation in the former case. In 
that case the manufacturer, for reasons of his own, did not prove the 
amount of damages resulting to him from the use of his invention, 
and the court, being in duty bound, aside from thè stipulation, to fix 
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as the amount pf i-ecovery such amount of damages as the testimony 
proved, in the absence of proof gave nominal damages. But the court 
did not thereby adjudge that one dollar was the value of the plain- 
tif 's invention. The plea must, therefore, be overruled. 

The question then arises as to the amount of the plaintiff 's recov- 
ery upon the testimony in this case. In the former action against 
the manufacturer of this machine the plaintiff claimed to recpver the 
sum of $600, as being the sum which he would hâve realized from 
his invention upon a sale by him of a Blake machine of this size. 
This claim was rejected by the suprême court upon the ground that 
other patents than the one sued on were employed in the Blake crush- 
ers eold by the plaintiff, and it had not been shown how much of the 
$600 was due to thèse other inventions, nor how much of it was 
manufacturera profit. The inference from this décision is that the 
$600 would hâve been allowed if the testimony had shown that the 
$600 did not include the use of any other invention than that de- 
scribed in the patent sued on, nor any profit for the manufacture and 
sale of the machine. 

In this case it is proved that there existed a corporation known as 
the Blake Crusher Company, which caused Blake 's crushing machines, 
under Blake's patent, to be constructed for them by other parties and 
then sold them; and that for every machine sold by the Blake 
Crusher Company to be used in New York, that corporation paid to 
the plaintiff the différence between the cost to them of manufacturing 
and selling the machine and the amount realized from the sale, and 
that upon a machine of this size such différence would be as much 
as $600. Under this arrangement with the plaintiff, the profit of 
manufacturing the machines was paid by the Blake Crusher Company 
to the persons employed by them to do the manufacturing, and was 
deducted from the proceeds of their sale, as was also the expense of 
the sale. The différence the plaintiff received, and is the sum he 
would hâve realized from his invention if the défendants had bought 
of the Blake Crusher Company a Blake crusher, instead of procuring 
a Smith crusher, as they did. That the défendants would hâve bought 
a Blake crusher if they had not madé the arrangement with the maker 
of the Smith crusher may, I think, be fairly inferred from the testi- 
mony; and if so, the plaintiff 's right to recover $600 for his damages, 
by reason of the defendant's use of the infringing machine, is made 
ont. But the plaintiff, in addition to this $600, claims to recover a 
large sum as being the profits realized by the défendant from the 
use of the plaintiff's invention. 
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The ground of this contention is an assumption that tlie statute 
(Bev. St. § 4921) permit» a double recovery, vifc(; the profits real- 
ized by the patentée from the employaient of bis invention in con- 
strueting machines made and sold. by him, and in addition the 
profits realized by the infringer from the use of the invention in an 
infringing machine. But if such be the effect of the statute, as to 
which no opinion need herë be expressëd, (sée Bloomer v. Millin- 
ger, 1 Wall. 350; Spaulding v. Page, 1 Sawy. 702; Knox v. Oreat 
Western Quicksilver Mining Co. S Sawy. 422,) still, the plaintiff can- 
not recover profits in this case, for the amount of the profit has not 
been shown. The testimony does' not enable the court, to fixupon 
any sum as the amount of profit derived from the use of the invention 
described in the patent sued on. It is not .enough to show that the 
défendants derived an advantage from cfushing their atone by means 
of a machine in whieh the plaintiff 's device waB employed, instead 
of breaking their stone by hànd.' The proof mùst go' further, and 
show the worth of the advantage secured by the use of this particu- 
lar device. Theproofs hère show the différence between the expense 
of criishing a quantity of stone crushed by using a machine worked 
bysteam, and employing the device in question with others, and the 
expense of breaking the same quantity of stone by hand, and at the 
same time show that thëre were Eaweon crushers open to public use, 
available to the défendant and adapted to do the same work, and 
probably able to do the work as well as it waB dohe by the machine 
used. From such testimony the amount of the profits realized by 
using the plaintiff's invention cannot be determined. 

The amount of the plaintiff's decree is, therefore, to be limited to 
$600 and the costs of this action. In making this disposition of the 
case I hâve paid no attention tô the particular exception taken to the 
master's report, because of the stipulation of the parties that the case 
be disposed of by the court, upon the proofs taken by the master, as 
if such testimony had been taken before the court. Let a decreé be 
Bntered for $600 damages and thé costs. 
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Woosteb v. Simonson and another. 

{Circuit Court, 8. D. New York. June 6, 1883.) 

1. Patent Law — Infringbment — Meabure op Damages — Kui.e Allowino Lt. 

cense fee. 

Following the gênerai rule in giving damages for the inf ringement of a pat- 
ent, to allow the amount accustomed to becharged by the patentée asa license, 
such established license is, nevertheless, not the correct measure of damages 
In a case where only one of several claims of a patent was appropriated by the 
infringer. 

2. Same. 

The rule cannot be applied without qualification, and where less than the 
whole invention has been infringed, évidente must be given toshow the nature 
of the part appropriated. 

Exceptions to Report'of Master. 

Betts, Atterbury é Betts, for complainant. 

Wetmore, Jenner é Thompson, for défendants. 

Wallace, J. The master has reported as damages the sum com- 
plainant has been accustomed to charge as a license fee for the use 
of bis invention, wbile the proofs show that only one claim, the sec- 
ond, of the six claims of the patent has been infringed by défendant. 
Although several of the six claims may be for substantially the same 
invention, others are for différent combinations. It must be held 
that the established license fee for the use of the entire invention se- 
cured by the six claims of the patent is not the correct measure of 
damages where the défendant has not infringed ail the claims. The 
proofs show what damages the complainant would hâve sustained if 
the défendant, instead of appjopriating a part of the invention, had 
appropriated the whole of it. 

When damages are sought by a patentée against an infringer, his 
inquiry, as in ail other cases where a plaintiff's right of property 
haB been invaded, is what is the value of the right, and the ex- 
tent of the injury. If the injury amounts to a deprivation or appro- 
priation of the entire right of property in a patent, the value of the 
patent is the measure of damages. An established license fee is 
compétent and satisfactory évidence of the value of a patent-right, 
because the price which it commands between those who sell and 
purchase it is the best criterion of value. When a patentée uses 
his monopoly by selling to others the privilège of using it, the law 
deems him completely indemnified if an infringer is required to pay 
him the sum which he has himself fixed as the value of the privi- 
lège. 
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Obviously, however, the value of the entire property in an inven- 
tion, as of the right to use the whole invention, does not furnish a 
criterion of the value of a part, or of the right to use a part, in the 
absence of évidence to show the relative différence in value between 
the part and the whole. Accordingly it has been held that, when an 
established license fee may be the measure of damages against an 
infringer, in favor of a patentée, the rule cannot be applied without 
qualification, and when the use by the infringer has been a limited 
one, for a short time, it is erroneous to charge him with the whole 
license fee. Seymour v. McCormick, 16 How. 480-490; Birdsall y. 
Coolidge, 93 U. S. 64. ;.'.,; 

Although the patent secures to the patentée the whole invention 
as described and claimed, the several claims may secure him against 
quite différent and distinct appropriations of his property. Wher'é 
lesB than the whole invention has been infringed, évidence must be 
given to show the nature of the part appropriated. 

The fourth exception is sustained. The other exceptions are with- 
out merit. The case is referred back to the master, with ;liberty to 
the comDlainant to reopen his proof s. 



New Yobk & Chableston Steam-Ship Co. v. Habbison. 
(District Court, D. Çonnecticut. March 24, 1883.) 

1. Principal and Agent— Agent Exceedtng Authority— Liability. 

It does not follow, merely becatise an agent exceeds his authority, that lie is 
personally liable in an action on the con tract made by him. 

2. Bame— Agent Signing Instrument in Name of Another. 

The party who exécutes an instrument in the name of another, whose name 
he puts to the instrument, and adds his own name only as agent for that other, 
cannot be treated as a party to that instrument and be sued upon it, unless it 
be shown that he was the real principal. 

3. Same — Contracts op Public Agent in Excess op Authority — Knowledge 

op Contracting Party. 

Where a contract is made with a public agent, which the contracting party 
knows is made by the agent in excess of his authority, and outside of the busi- 
ness of the principal, but not made upon the personal crédit of the agent, and 
where the co-contractor intentionally requires that the contract should be made 
in the nameof the state as principal, and did not intend to look to the agent for 
Personal liability, the agent cannot be held as principal. 

4. Same— Election ab to Who shall bb . Charged— Dischargb op Others. 

Where a third party, having ail the circumstances fairly before him, makes 
his élection as to whom he will charge, the other is dischar«ed, and he cannot 
turn around and sue the party discharged. 



682 , : . , • ÏEDERAL REPORTER. 

In Admiralty. 

Châties G, Leeds and Charles R. Ingersoll, for libelant. 

Joseph L. Barbour and Lynde Harrison, for défendant. 

ShipmA.Ni, Ji. ,, This is a libel in personam to recover the amount due 
to the libérant: for the hire of the steamer Charleston, under a char- 
ter-party executed by the défendant as quartermaster gênerai of the 
state of Conneeticut. 

The gênerai assembly of the state of Conneeticut, at its session in 
3.881, passed. the following act: 

"Section i. The commander in chief may, at his discrétion, designate a rég- 
iment of the National Guard to represent this state at the centennial célébra- 
tion of the battle of Yorktown. 

"Sec. 2. The spring parade and the encampment of the régiment so desig- 
nated shall be suspended for the year 1881, and the members of said régiment 
shall be allowed,the regular pay for the same number of days' service that 
they would reçoive for the parades and encampments so suspended : provided, 
that they perforai that number of days' service in rëpresenting the state at 
Yorktown. ' 

"Sec. 3. The quartermaster gênerai shall provide transportation for the rég- 
iment and its camp équipage, and the sum of $3,000 is hereby appropriaied 
therefor and for camp expenses. Any additional cost of transportation shall 
be borne by the régiment. 

"Sec. 4. The governor and staff, and the Yorktown commissioner from this 
state, are requested to attend said centennial célébration, and the qùarter- 
master général shall provide for transportation and expenses. 

"Sec. 5. The commander in chief may direct the first and second compa- 
nies of Governor's Foot Guards to accompany him to Yorktown: prooided, 
that they will consent to go without any claim for per diem or other allow- 
ances of any sort, and will agrée to pay for their ovvn transportation, music, 
and commissary supplies; and in that event the sum of $1,000 is appropri- 
ated to each of said companies which accepts the conditions of this section, 
and actually^sends at least 60 raen, rank and file, with their officers, and is 
présent at Yorktown as long as the governor directs." 

The governor thereafter designated the First régiment to represent 
the state at the Yorktown célébration. The second company of 
Governor's Foot Guards accepted the conditions of the fifth section 
of the act. > 

The several companies of the First régiment roted to extend their 
trip from Yorktown to Charleston, South Carolina, and to assign and 
turn over the pay of each man to the regimental paymaster to help 
defray the expenses of the trip, and invited the second company of 
the Foot Guards to accompany the régiment. Thewhôle amount of 
this pay was between $G,'000 and $7,000. The Foot Guards accepted 
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the invitation, and agreed to accompàny the régiment upon this 
extended trip, and that its $1,000 should be appropriated to defray 
the expenses of transportation. This $1,000 did not necessarily 
pass through the hands of the quartermaster gênerai, but, in the or- 
dinary course of business, would be paid directly to the company. 
The governor and staff also agreed to aecompany the troops to 
Charleston. 

The extension of the trip from Yorktown to Charleston was a pi'i- 
vate affair of the excursionists ; and investigation to see whether thè 
trip could be compassed with. the money which was to corne from 
the state and from the Poot Guards and from the First régiment 
was in the hands of a committee of arrangements, consisting of Lu- 
cius A. Barbour, the colonel, and other officers of the régiment. 
Ùpon consultation with the quartermaster gênerai, before the vessel 
was hired, he estimated that he might pay $1,500 or $2,000 for the 
expenses of the governor and staff and Yorktown commissioner. 
But there was no settled agreement by the quartermaster gênerai 
that he would pay so much as $2,000, though Col. Barbour reck- 
oned, and had good reason to reckon, upon that amount in deter- 
mining how the expenses of the trip were to be met. Sâid Barbour 
agreed with the défendant to indemnify him against loss by reason 
of any expenditure in excess of the amount for transportation, which 
should subsequently be determined upon by the proper authorities. 
Keport having been made to thèse gentlemen that the steamer 
Charleston, owned by the libelants, could be procured for this trip, 
and that she was a proper vessel therefor, the défendant and Col. 
Barbour went to New York to see the vessel. The défendant re- 
turned home, while Col. Barbour remained, and representing the 
quartermaster gênerai, and in his behalf, agreed ùpon the terms for 
the hiring of the vessel which were subsequently embodied in the 
written charter-party, a copy of which is annexed to the libel. 

The charter-party purports to be entered into between the libelant 
of the first part, and Brig. Gen. Alexander Harbison, quartermas- 
ter gênerai, representing the state of Connecticut, of the second 
part, and is signed "New York & Charleston Stèamship Co. G. 
W. Quintard, Près.," and "State of Connecticut, by Alexander Harbi- 
son, Quartermaster General." It freight lets unto thè party of the 
second part, the steamer Charleston, "for the space of 10 days, say 
from October 18 to October 28, 1881," "for a voyage from New 
Hàven or New London to Yorktown, Virginia; thence to Charleston, 
South Carolina; and thence to New Haven or New London, Connec- 
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ticut," for thesum of $6,000, half to be paid upon the signing of the 
charter-party, and the residue to be paid at the expiration of the 
charter. Three thousand dollars were paid from the funds of the 
.state when the charter was signed. The residue never has been 
paid. There was no misrepresentation to Mr. Quintard in regard to 
the authority of the défendant. Mr. Quintard testified : 

" The colonel [Col. Barbour] said the state liad appropriated $3,000, and bal- 
ance was to be raised by subscription. I understood that the state had ap- 
propriated $3,000, and that that was to go to Yorktown. No one représentée! 
to me that the state had made any appropriation to go to Charleston. I un- 
derstood that the balance above $3,000 was to be raised by private parties." 

Before the exécution of the charter-party, the question arose be- 
tween Col. Barbour and Mr. Quintard as to the person by whom it 
was to be signed. Col. Barbour offered to sign it himself, and gave 
Mr. Quintard références respecting bis responsibility, or to carry it 
to Hartford for the signature of the quarterraaster gênerai, as Mr. 
Quintard should elect. He preferred that it should be signed by the 
quartermastêr gênerai. 

The governor and staff and the troops went on board the vessel at 
New Haven on the eighteenth, arrived at Yorktown on the morning 
of the twentieth, thence proceeded to Charleston, where they arrived on 
the twenty-third of October. The vessel had been newly repaired, was 
not, at the date of the charter-party, upon the regular trips of the 
libelant between New York and Charleston, and proceeded upon this 
voyage with a captain and crew engaged for this especial service. 
She was lightly ballasted, had rather a small crew, was crowded 
with about 600 landsmen who were unused to sea life or to very con- 
tracted sleeping accommodations, and who soon became very sea- 
sick. The trip to Yorktown was attended with a delay at New 
Haven and another at or near Yorktown harbor, and the troops came 
very near losing any participation in the cérémonies of the centen- 
nial célébration, and thus had more than the mishaps which are apt 
to aceompany a crowded excursion of this sort upon a steamer out- 
side of her regular route. At Charleston, the officers, disliking ex- 
ceedingly the discomforts and the risk to whieh the men, for whose 
safety they considered themselve3 responsible, would be exposed on 
the return trip, turned the vessel over to the owners, and proceeded 
homeward by rail. There was no adéquate reason for the abandon- 
nant of the charter-party after it had been entered into. The rea- 
sons which; led to its abandonment were those which might hâve pre- 
vented its being entered into in the first place. The défendant paid 
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$6,875 for the expenses of transportation from Charleston to Connec- 
ticut, of which $1,000 came from the Foot Guards, $2,000 from the 
appropriation for the expenses of the governor and staff, and the 
residue was paid by Col. Barbour. Three thousand seven hun- 
dred dollars of the amount which Col. Barbour paid hâve never been 
repaid him. 

The question in the case is whether the défendant is individually 
liable in an action upon the charter-party. It is manifest that he 
exceeded bis authority in chartering a vessel to go to Yorktown, and 
thence to Charleston. It is useless to say, if the assertion is true, 
that the hire of the vessel to Charleston was no more than it would 
hâve been to Yorktown, beoause the quarter-master gênerai was not 
authorized to enter into a contract for the transportation of troops to 
Charleston. But it does not follow, merely because an agent ex- 
ceeds his authority, that he is personally liable in an action upon the 
contract, though he may be liable in some way. The counsel for the 
libelant did not place the defendant's liability simpîy upon the 
ground of excess of authority, but insisted that, from ail the circum- 
stances of the case, it is apparent that the défendant did not enter 
into the contract as the agent of the state, but as a principal, con- 
scious that the state had given him no authority, but willing to make 
the contract and to enter into a private enterprise in reliance upon 
the security and the assurances of guaranty which were furnished 
him. 

It is not contended that by any words or covenants in the charter- 
party, or that by any misrepresentation, he made himself personally 
liable; but the claim is that as the person who buy goods at a shop 
for his own use and benefit is liable, although, for convenience sake, 
the form of the contract may hâve been in the name of the alleged 
principal, so the défendant is'liable in this case. ■■"■■' 

The law, as stated in Jenkins v. Hutchimon, 13 Q. B. 743, wâs not 
denied by either party to be the law of the case. 

" In the absence of any direct authority, we think that a party who exécutes 
an instrument in the name of another, whose naine lie puts to the instru- 
ment, and adds his own name only as agent for that other, cannot be treated 
as a party to that instrument aud be sued upon it, unlesa it be shown that he 
was the real principal." 

The opinions of the several judges in Lewis v. Nicholson;-12 Eng. 
Law & Eq. 430, are to the saine effect. Jefts v. York, é Gush. 371; 
White v. Madison, 26 N. Y. 117. 
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The question, then, is, was the défendant the real principal, în- 
stead of the state of Connecticut, whieh was named in thecontract as 
the contracting party ? 

The First régiment desired to go, not merely to Yorktown, but to 
Charleston. This extension of the trip was a private affair, with 
which the state had nothing to do, and at the désire and request of 
the officers of that régiment, the défendant, ostensibly as quarter- 
master gênerai, hired the steam-ship to go to Yorktown, and thence 
to Oharleaton, and to return to Connecticut, for the sum of $6,000, 
He had no funds for a trip to Charleston, but he had authority from 
the state to pay $3,000 for the transportation of the first régiment, 
and to provide for the expenses of the governor and staff upon a trip 
to and from Yorktown, and a promise from the Foot Guards that they 
would pay him $1,000 ; and he evidently had, also, prudent misgivings 
whether it would not be extravagant to appropriate $2,000 for the 
expenses of the governor and staff upon the Bteam-ship. He hired 
the vessel, not because he was acting in that regard for the state, but 
because he was acting in behalf of a party of excursionists. 

If there were no other facts in the case, and it rested at this point, 
there would be, in my opinion, no escape from the conclusion that 
the défendant was the principal in the transaction. But in addition 
to thèse facts there are others which are important. The libelant 
knew that the défendant was exceeding his authority, and that the 
state was not the principal. Mr. Quintard was told that the state 
had appropriated but $3,000, which was for expenses to Yorktown, 
and that the balance was to be made up by outside parties. He 
knew, therefore, that the défendant was only nominally representing 
the state. The colonel of the régiment offered to sign the charter- 
party and gave références as to his responsibility. Mr. Quintard 
elected to take the state as his debtor, and required that *he char- 
ter- party should be signed by the state's représentative. IVhen he 
so requested he did not intend to look to Mr. Harbison personally. 
He negatived the idea of personal liability, and proposed to look 
only to the state. When thèse oircumstances combine, — viz., a con- 
tract with a public agent which the co-contracting party s.nows is 
made by the agent in excess of his authority and outside of the bus- 
iness of the principal, but not made upon the personal crédit of the 
agent, and where the co-contractor intentionally requires that the 
contract should be made in the name of the state, and did not intend 
to look to the agent for personal liability, — it is an artificial and 
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Btrained conclusion that the agent, although ne was exceeding his 
authority, and, in relation to the excess, was acting as the' organ of 
an association of private individuels, should be declàred to be the 
principal. 

I am not controlled by the fact that Mr. Quintard knew of the ex- 
cess of authority. This case does not ;Come within a class of cases 
in which a contraet was executed by a public or private agent in ex* 
cess of his authority, and the co-contracting party knew or had rea- 
son to know of such excess, but where the business was really that 
of the principal and not of the agent; as where an agent, appointed 
by authority of a court to build a bridge, had built it, but the decree 
or order of the court was subsequently declàred to be invalid, or where 
the principal who had given the authority had died without the 
knowledge of the agent. In such case, the agent who has made no 
guaranty of authority, and who was not contracting for himself, is 
not liable. Perry v. Hyde, 10 Conn. 329; Smout v. Ilberry, 10 
Mees. & W. 11; Murrây v. Carother», 1 Metc. (Ky.) 71; McCurdy v. 
Rogers, 21 Wis. 199. In this case the défendant was not sending 
the vessel to Charleston for the behefit of the state. 

Neither would the fact, in the absence of Mr. Quintard's knowledge 
of the agent's power, that he did not give the crédit to Mr. Harbison, 
and did not intend personal liability, be sufficient to free the défend- 
ant from liability. But when the facts combine that Mr. Quintard 
knew that the agent was exceeding his authority, and that the state. 
could not be liable, and yet refusèd personal liability, and preferred 
that the contraet should be in the name of the state, and virtually 
negatived the ideaof the defendant's personal liability by asking that 
the contraet should be in the name of the state, I am of opinion that 
thèse facts exclude the idea that he is or was a principal. 

Mr. Quintard was made acquainted with the purposes for which the 
vessel was wanted, and with the extent of the state's connection with 
the trip, and with the way in which the money was expected to be 
raised, and was then asked : "Who will you take as your contracting 
party?" He replied: "I prefer to take the quartermaster gênerai; 
that is, I will take the state." He preferred this course, with no ïm- 
proper intention or motive towards the state, but thinking that 'the' 
money would be paid, and that it was not very, important who did 
sign the contraet, but that as a part of the business was tbe state's, 
it was préférable to hâve its signature. When, with full knowledge 
•of ail the facts, he chose to take the probabilities pf payaient irom 
the state, or through the state, pr through third persons, and showed 
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by his acts that he had no intention of looking to the agent, he made 
bis élection, and cannot thereafter make the défendant liable under 
the contract. "It must be understood in ail cases, where a third per- 
son, having ail the circumstances fairly before him, makes his élec- 
tion as to whom he will charge, the other is discharged, and he can- 
not turn around and sue the party discharged." Petgr. Princ. & Ag. 
159.- 
Let a decree be entered for the défendant. 



On appeal to the circuit court this case was reversed. See Infra. 



New York & Charleston Steam-Ship Co. ». Rarbison. 
[Circuit Court, D. Connectieut. May 29, 1883.) 

1. Public Agent — Liability — Evidence. 

A public agent who does not interpose his own crédit is not liable on a con- 
tract executed by him on behalf of the state, even in cases where he might 
hâve been liable had he represented a private party ; and where it is sought to 
charge him with a personal responsibility, the facts and circumstances ought 
to be such as to show clearly that both parties acted upon the assumption that 
a personal liability was intended. 

2. Same— Knowledge op Want of Authority. 

Nor is he liable personally upon a contract made by him ostensibly igt lus 
principal, when he had no authority to make the contract, if his want of author- 
ity was known to the other party ; and where his authority dépends upon stat- 
ute, ail who contract with him are conclusively presumed to know its extent 
and limitations. 

3/ Same— Acting ab Agent of Other Parties Also. 

But where a public officer exécutes a contract ostensibly in behalf of the 
state, and it is known both as matter of law and fact that he had no authority 
to enter into such a contract in behalf of the state, if, at the time of the exécu- 
tion of the contract, he was also the représentative of and acting for a party 
of excursionists, and had a fund upon which he could rely for the payment of 
their expenses, and this was known to the other contracting party, he will be 
considered the real principal, and cannot escape liability merely btcause he 
assumed to contract as a public agent. 

4. Same — Chakging Real Principal— Evidence. 

. In order to charge the real principal it is always compétent, in whatever form 
a paroi written contract is executed by an agent, to ascertain by évidence de- 
hors the instrument who is the principal ; whether it purports to be the con- 
tract of an agent, or is made in the name of the agent as principal. 

8 Same — Presumptionb — Intention. 

It is always presumed that persons intend effectually to do that which they 
contract, and when tliere is a conflict of circumstances the parties are pre- 
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8umed to adopt the construction most favorable to the performance of their 
engagements. Therefore, when the only way of enforcing a contract entered 
into by an agent, public or private, is by making him liable, hia liability will 
be assumed provided it does not appear that it waa iatended in the transaction 
that he should not be liable. 
6. S ame— Case. 

As the facts and circumstancea of this case show that the défendant waa the 
real principal who contracted with the complainant, that effect can be given 
to the cliarter-party only by treating it ashis personal contract, and that there 
was no élection on the part of the libelant to absolve him from liability, he 
must be held liable for the payaient of the stipulated sum, with interest and 
costs. 

In Admiralty. 

Charles C* Leeds and Charles R. Ingersoll, for libelant. 

Joseph L. Barbour and Lynde Harrison, for défendant. 

Wallacb, J. The libelant bas appealed from a decree of the dis. 
triet court dismissing the libel. The libel was filed to recover of the 
défendant the sum of $3,000 and interest, due upon a charter-party 
entered into between the libelant and the défendant, as quartermaster 
gênerai of the state of Connecticut, for the hire of the libelants' 
steamer. 

The following facts are f ound : 

An act of the gênerai assembly of the state of Connectîcut, passed in 1881, 
authorized the quartermaster gênerai of the state to provide tranaportation 
for a régiment of the National Guard, to represent the state at the centennial 
célébration of the battle of Yorktown, and appropriated $3,000 for that pur- 
pose. The act also directed the quartermaster gênerai to provide for the 
transportation and expenses of the governor and his staff in attending the 
célébration. 

Thereafter, the proper authoritles of the state made arrangements to hâve 
the state represented at Yorktown. Upon consultation among the state of- 
ficiais and oftîcers and men of the militia, it was concluded to visit Charles- 
ton, South Carolina, in connection with the célébration at Yorktown, and in 
order to provide for the extra expense of the excursion beyond the sum ap- 
propriated, the offlcers and men of the military organizations agreed to con- 
tribute a further sum of between $7,000 and $8,000. A committee of ar- 
rangements was appointed to consider the ways and means. Col. Barbour, as 
the représentative of this committee, consulted with the quartermaster gên- 
erai. The latter thought he would be justifled in expending from $1,500 to 
$2,000, under that provision of the act of the gênerai assembly which author- 
ized him to provide for the expenses of the governor and staff, in addition to 
the $3,000 specifically appropriated for the expenses of the National Guard. 
The quartermaster gênerai favored the excursion. Thereafter, he and Col. 
Barbour took measures to negotiate at New York city the chartering of a 
steamer of libelant to convey the excurskuiists. The negotiations vvere con- 
v.l6,no.6— 44 
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claded by Col. Barbour. He fully informed Mr. Quintard, the président of 
the libelant, of the situation, and the lattef understood that the state had ap- 
propriated $3,000 for a représentation at Yorktowh, and that the balance nec- 
essary for the trip would be raised by subscription. A charter-party was 
agreed upon, at the sum of $6,000 for the trip froni New Haven or New Lon- 
don to Yorktown, thence to Charleston and return. When the question arose 
as to who should sign the charter-party pn behalf of the excursionists, Col. 
Barbour offered to sign it personally, or to, procure the quartermaster gênerai 
of the state to sign it. Mr. Quintard preferred to hâve it signed by the quar- 
termaster gênera]. Accordingly, the charter-party in suit was drawn up 
and forwarded to the défendant. It named the libelant as party of the flrst 
part, and "Brig. Gen. Alexander Harbison, quartermaster gênerai, represent- 
ing the state of Connecticut," as party of the second part. It was returned 
by the défendant to libelant signed "State of Connecticut, by Alexander Har- 
bison, Quartermaster General." By its conditions the party pî thesecond part 
was to pay $3,000 on signing, and $3,0Û0 at the expiration of the voyage. 
The first $3,000 was paid by the défendant. The second $3,000 was not paid, 
and is due to the libelant, with interest. 

The excursionists found the trip by steamer to Charleston disagreeable, and 
the offlcers in command turned over the steamer at that port to the owners, 
and brought hpme the expédition by railroad, the défendant paying the ex- 
penses of transportation. The défendant received, in addition to the appro- 
priation of $3,000 by the act of the gênerai assembly, $2,000 from the funds 
of the state for the expenses of the governor and Mis staff, and $4,875 from 
moneys paid by the offlcers ànd men, making in ail $9,875. He paid out 
$3,000, the down payment on the charter-party, and the balance he paid out 
for the expansés of the trip. 

The case turns upon the application of the princîples of the law 
of agency. Several gênerai propositions bearing upon the facts are 
relied upon for the défendant,, and are well establi^hed. A public 
officer who dpes not interpose his own crédit is not, liable on a con- 
tract executed by him on behalf of the state, even in cases where he 
might hâve been liable had he represented a private individual; but 
where it is; sought tô charge him with a personal responsibility, the 
facts and circumstances ought to be such as to show clearly that both 
parties acted upon the assumptipn that a personal liability was in- 
tended. GUI v. Broion, 12 Johns. 385; King v. Butler, 15 Johns. 281; 
Murray v. Kennedy, 15 La. Ann. 385; Parks v. Ross, 11 How. 362; 
Sanborn v. Neal, 4 Minn. 126, (Gîl.83.) Nor is he personally liable 
upon a contract made by him ostensibly for his principal, when he 
had no authority to make the contract if his want of authority was 
known to the other party, Newman v. Sylvester, 42 Ind. 106; Mur- 
ray v.Carothers, \ Metc. (Ky.) 71; Curtiax, U. S. 2 Nott & H. 144; 



NEW YOEK & CHAELESTON STEAM-SHIP 00. V, HARBIS0N. 691 

Baltimore v. Reynolds, 20 Md. 1; State v. Hastings, 10 Wis. 518; 
Hull v. County of Marshall, 12 Iowa, 142. If bis authority dépends 
upon statute, ail who contract with him are conclusively presumed to 
know its extent and limitations. Perry v. Hyde, 10 Conn. 329 ; Smout 
v. llberry, 10 Meeg. & W. 1; Murray v. Carothers, 1 Metc. 71; Mc- 
Curdy v. Rogers, 21 Wis. 199; Ogden v. Raymond, 22 Conn. 384; 
Story, Ag. § 307; Whart. Ag. §§ 513, 531, 532. 

While thèse gênerai rules are applicable hère, they are not décisive. 
The défendant was a public officer, and executed a contract ostensibly 
in behalf of the state of Connecticut. It was known, both as matter 
of law and matter of fact, to both parties that he had no authority to 
enter into such a contract in behalf of the state. Without more, it 
would be decidedunhesitatingly thât he could not be held personally. 
He was authorizea by the act of the gênerai assembly to transport 
and maintain, for the purposes of the célébration at Torktown, the 
body of persons who were selected to represent the state, and to ex- 
pend $3,000, and such f urther sum as mightbe necessary, for the ex- 
penses of the governor and bis staff, but he had no authority, asquarter- 
master gênerai of the state, to pledge the responsibility of. the state 
for the purposes of an excursion to Charleston. As his authority was 
conferred by a public law, the libelant, equally with the défendant, 
was chargeable with knowledge of his want of authority to make the 
charter-party in suit. 

But, at the time the charter-party was entered into, the défendant 
sustained other relations towards the transaction than those existing 
by virtue of his officiai cbaracter. He was the représentative of a 
party of excursionists, and had a fund upon which he could rely for 
the payment oî their expenses, and this was known to the président 
of the libelant. Ab is statedbythe learned district judge, "hehired 
the vessel, not because he was acting in that regard for the state, 
but because he was acting in behalf of a party of excursionists. " If 
this is correct he was the real principal, because there was no other 
real principal. A body of persons who convened, as Chief Justice 
Gibbon expresses it, "at an ephemeral meeting for a pafticular occa- 
sion," could not bethe principal. Eickbaum v. Irons, 6 Watts. & S. 67. 

In order to charge the real principal it is al ways compétent, in 
whatever form a paroi written contract is executed by an agent, to 
aBèertain by évidence dehors the instrument who ïb the principal; 
whether it purports to be the contract of an agent, or is made in the 
uame of thé agent as principal. Higgins v. Senior, 8.' Mees. & W. 
834; Trueman v. Loder, 11 AdoL & E. 594; Dykers v. Townsend, 24 
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N. Y. 61; Coleman v. First Not. Bank of Elmira, 53 N. Y. 393; Ford 
v. Williams, 21 How. 289; Huntington v. Knox, 7 Cush. 371; East- 
ern R. Go. v. Benedict, 5 Gray, 566; Hubbert v. Borden, 6 Whart. 91; 
Browning v. Provincial Ins. Co. L. E. 5 P. C. 263; Calder v. Dobell, 
L. E. 6 G. P. 486; Story, Ag. §§ 148, 160; 5n^s v. Partridge, 64 
N. Y. 357. The real principal may be held, although the other party 
knew that the person who executed as principal was in fact the agent 
of another. In Byington v. Simpson, 15-Eeporter, 439, the suprême 
judicial court of Massachusetts state : 

" We are of opinion that the plaintiffs' knowledge does not make their case 
any weaker than it would hâve been witbout such knowledge. "We cannot 
reopen the rule that a party not mentioned in a simple contract in writing 
may be chargea as a principal upon oral évidence, even when the writing 
gives no signification of an intent to bind any other person than the signer. 
That rule is as well settled as any part of the law of agency." 

If the défendant was the real principal he cannot escape liability 
merely because he assumed to contract as an agent for another. The 
case, therefore, résolves' itself into the question whether the libelant 
intended, notwithstanding, to rely upon the responsibility of some 
other party and absolve the défendant. The learned district judge 
was of the opinion that Mr. Quintard did not intend to rely upon the 
personal liability of the défendant, but although he knew that the 
state could not be held upon the contract, and that the défendant 
was only acting in behalf of a party of excursionists, preferred that 
the contract should be in the name of the state, and eleeted to dis- 
charge the défendant from liability. But does it follbw that by tak- 
ing the contract in the form in which it was expressed and executed 
he intended to absolve the défendant from personal liability? He 
intended, undoubtedly, to hâve a contract to which there should be 
an obligated party of the second part. This must be assumed from 
the fact that he required a formai contract to be executed. "It is 
always presumed that persons intend effectually to do that which 
they contract, and when there is a eonflict of constructions the par- 
ties are presumed to adopt the construction most favorable to the 
preformance of their engagements. Therefore, when. the only way 
of enforcing a contract entered into by an agent is by. making him 
liable, his liability will be assumed, provided it does not appear that 
it was intended in the trunsaction that he should not be liable." 
Whart. Ag. § 523. This principle bas been extended to contracta 
made by public officers when the contracts made by them in their 
officiai character were not obligatory upon their prineipals. 
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The case of Furnivall v. Coombes, 5 Man. & G. 736, is an illustra- 
tion. There church-wardens and overseers of the poor entered into 
a covenant as such officers providing that it should be obligatory 
upon them officially, and upon their successors in office, but not on 
themselves personally. It was held that inasmuch as they had not 
the légal capacity to bind the corporate body by such a covenant, the 
contract must be presumed to hâve been a personal contract; and 
they were held to be personally liable. In that case, as in the prés- 
ent, both parties were bound to know the estent of the authority of 
the agent. The doctrine is stated by an author of very high author- 
ity as follows : "When the alleged principal could not hâve author- 
ized the contract, then it is plain from the beginning that the con- 
tract can hâve no opération at ail unless it binds the professed agent. 
It is construed, accordingly, ut res magis valeat quam pereat, and he 
is held to hâve contracted in person. Accordingly, the proper course 
is for the other contracting party to sue the agent on the contract 
itself, and he need not resort to the doctrine of implied warranty." 
Pollock, Princ. Cont. 234, 235. 

In Kelner v. Baxter, L. E. 2 0. P. 174, a contract was made by 
the défendants in writing "on behalf of the Gravesend Royal Âlex- 
andra Hôtel Company," and was signed in tlmt way. Thecompany 
was a projeeted company not then organized, and both parties.know- 
ing the fact that there was no principal in existence capable of being 
bound by the contract, it was held that défendants should be pre- 
sumed to hâve contracted personally. 

It seems difficult to maintain that a party who has a right to treat 
another as a principal, and hold him responsible as such, manifests 
an élection to absolve him from liability by accepting the obligation 
of a third party which is known to be destitute of validity. This 
proposition must be maintained, or the libelànt is entitled to recover. 
The défendant was the real principal, as between thé libelànt and the 
excursionists, because there is no pretense that tbe libelànt relied 
upon the crédit of the excursionists, and the défendant assumed to 
control a fund to meet their engagements. Both the libelànt and the 
défendant contemplated that there should be à formai obligation 
upon which the libelànt could rely for its protection. The obligation 
entered into was one -which both parties knew was inoperative if it 
was to be construed as the contract of the state., Unless they in- 
tended tp regard it as the personal contract of the défendant, it was 
a futile and nugatory form. Neither upon légal presumption nor in 
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ference of taci aoes it seem reasonable that either party intended that 
exclusive liability should rest upon the state. 

It is not to be overlooked that in the body of the charter-party the 
state is not made the party of the second part, but the party named 
is Brig. Gen. Alexander:Harbison, representing the state of Comiec- 
tieut. As he was the real principal in the hiring of the vessel, there 
is no difficulty in treating his officiai désignation as mère words of 
description. Eeading the description in the body of the charter- 
party and in the signature as conflioting, and applying the rule ad- 
verted to, which requires a construction of the instrument that 
will give efficacy to the engagements of the parties, even though it 
will resuit in charging a party as principal who has described him- 
self as aeting only in a représentative capacity, this contract should 
be deemed the contract of the défendant individually. 

In view of ail the facts, the conclusion is reached that the défend- 
ant was the real principal who contracted with the complainant ; that 
effect can be given to the charter-party only by treating it as the con- 
tract of the défendant personally; and that there was no élection on 
the part of the libelant to absolve him from liability. 

The decree of the district court is reversed, and a decree ordered 
for the libelant for f 3,000, with interest from October 28, 1881, with 
costs in the district court and upon this appeal. 



In the leading case of Smout v. Ilbtry,(a) decided in the year 1842, where 
the action was for méat furnished to a married woman by the plaintiff, who 
had been in the habit of supplying the defendant's husband, and who contin- 
ued to supply the wife after lier husband's departure abroad, where he dietl, 
the question for décision was whether the wife was liable for the méat fur- 
nished after the husband's death, but before information of his death had been 
received ; and it was held that she was not liable. The opinion of the court 
was delivered by âldebson, B., who said: " The point, how far an agent is 
primarily liable, who, having in fact no authority, professes to bind his prin- 
cipal, has on varions occasions been discussed. There is no doubt that in the 
case of a fraudulent misrepresentation of his authority with an intention to 
deceive, the agent would be personally responsible. But independently of this, 
which is perfectly free from doubt, there seems to be still two other classes, 
of case% in which an agent who, without actual authority, raakes a contract in 
the name of his principal, is personally liable, even where no proof of such 
fraudulent intention can be given: First, where he has no authority and 
knows it, but nevertheless inakes the contract as having such authority. In 
that case, on the plainest principles of justice, he is liable; for he induces the 
other party to enter in to the contract on what amounts to a misrepresenta- 

(a)10M. fcW.L 
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tion of a fact peeuliarly within his o'wn knowledge, and it is but j'ust that he 
wlio does so s'hould be considered as holding himself out as one having 
compétent authority to eon tract, and 1 as guarantying the conséquences aris- 
ingfrom any want of such authority. But there is a third class in which 
the courts hâve held that where a party making the contract as agent bonu . 
flde believes tliat such 'authority is vested in him, but has in fact no such. 
authority, he is still primarily liable. In the3e cases, it is true, the agent is 
not actuated byany fraudulent motive, nor has he made any statemént which 
he knows to be untrue; but still his liability dépends on the saine principles 
as before. It is a wrong differing only in degree, but not in essence, from 
the former case, to state as true what the individual making such statement 
does not know to be true, even though he does not know it to be false,. but 
believes, without sufficient grounds* that the statements will ultimately turn 
out to be correct. But if that wrong produces injury to a third person, who is 
wholly ignorant of the grounds on which such belief of the supposed ageni; 
is founded, and who has relied on the correctness of his assertion, it is equally 
just that he who makes such asseition should be personally liable for its con* 
séquences. On examination of the authorities weare satisfied that ail the 
cases in which the agent has been held personally responsible will be found to 
arrange theinselves under one or other of thèse three classes. In ail ol 
them it will be found that he has either been guilty of some fraud, has made 
some statement which he knows to be false, or has stated as trne what he did 
not know to be true, omitting, at the sametime, to give such information to 
theother contracting party as would enable him, equally with himself, to judge 
as to the authority under which he proposed to act. * * *■■ If, then, the 
true principle derivable from the cases is that there must be some wrong 
or omission of right on the part of the agent, in order to make him person- 
ally liable on a contract made in the naraeof his principal, it will follow.that 
the agent is not responsible in such a case as the présent. And to this : con- 
clusion we hâve corne." . ; ■ 

The law of this case has been doubted by Mr. Parsons, in his work on Cqn r 
tracts,(6) but, so far as we are aware, its authority has not been elsewhere 
questioned, and it lias met the approval of other eminent text writers.(c) 

Another class of cases in which thé agent is personally liable is where he 
enters into the contract in his own name, or voluntarily incurs a personal 
liability, either express or implied.(rf) 

In the principal case the charter-party purported tobe entered intobetween 
the libelant, of the flrst part, and Brig. Gen. Alexander Harbison, quartermas- 
ter gênerai, representing the state of Connecticut, of the second part, and was 
signed, " New York & Charleston Steam-ship Co. ; G. W. Quintard, Près.," and 
"State of Connecticut, by Alexander Harbison, Quartermaster General." The 
state is not in the body of the instrument made a party to the contract. It 
does not. appear from the case whether the instrument was sealed or not; but 
assuming, as was probably the case, that it was not under seàl, "in ordër to be 

(J), Vol. 1, p. 67, note. Ev»n«, Ag. *300. See, also, Big. Lead. Cas, JTortfi, 

(c) See Story. Ag. 5 a64, note; Pollock, Cont. 21,22. , . 
*d36j 2 Smitn, Léad. Cas. (7th Am. Kd.) *M7; (<0 See Kvnns, Ag. «304; Story, Ag § j.69, and 

casea cited. 
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free from any chance of incurring personal liability, the agent slioiilc! not only 
in signing the contract hâve used words importing agenoy, but lie should hâve 
shown in the body of the instrument that he was not a contracting party."(e) 
Had the défendant in this casé, however, been duly authorized to make the 
contract in question, he probably would not hâve been concluded by the form 
of the contract into which he entered; for where a contract is entered intoor 
a deed executed in behalf of the government by a duly-authorized public 
agent, and the fact so appears, ifc is the contract of the government and not 
of the agent, notwithstauding the agent may be described as one of the parties, 
and may hâve affixed his own name and seal.(/) Nevertheless, if such an 
offieer chooses to contract personally, he will be personally bound.(gr) 

There is another class of cases where a person purporting to act as agent is 
generally held to be personally liable, namely, where he is in reality the prin- 
cipal, or where there is no responsible principal.(ft) The cases where he is 
not thus bound are cases where the contract is or may be treated as a nullity 
on account of its inhérent infirmity or defective mode of exécution, or where 
it is well known to both of thè contracting parties that there exists no au- 
thority in the agent to bind other persons for whom he is acting, or that there is 
no other responsible principal ; and yet the other contracting party may be con- 
tent to deal with the agent, not upon nia personal crédit or personal responsibil- 
ity, but in perfect f aith and confidence that such contracting party will be repaid 
by the persons who feel the same interest in thesubject-matter of the contract, 
even though there may be no légal obligation in the case.(i) In such cases 
the inquiry to be' made is: To whom was the crédit knowingly given, ac- 
wrding to the understanding of both parties? He to whom the crédit was 
knowingly and exclusively given is the proper person who incurs liability, 
whether he be the principal or the agent.(j>) 

Where there is in reality no principal at the time of making the contract, 
the pretended agent is of course liable.(A;) In the case of Eiohbaum v. Irons,(l) 
cited iii the principal case, it was held that the members of a committee ap- 
pointed by a publie political meeting to provide a free dinner for the party 
were personally liable. In Blakely v. Benneake{m) the défendant, who signed 
an instrument as captain of a military company, was held personally liable on 
the ground that there was no responsible principal.(n.) 

In the principal case there would seem to be no doubt that the défendant 
acted for an irresponsible principal, and the controllin g question in the case was : 
"To whom was the crédit knowingly given, according to the understanding 
of both parties?" We do not understand that the learned judges who suc- 
cessively decided the case difîered upon the lawof the case, but only upon Uns 

(e) Kvans, Ag. «207 ; Lennard v.Robinson, 6E. (A) Story, Ag. 5 280etseq. ; 2 Kent, Coinm.630. 

& B. 126; Deslandes v. Gregory, 29 L. J. Q. B. 93. (i) Story, Ag. 5 237, and cases cited. 

(/) Sheets T. Selden, 2 Wall. 177; Stinchfteld v. O) Story, Ag. 5 wi8-i. 

Little, 1 Greenl.231; City of Providence v. Miller, (k) Kelner v. Baxter, L. R. 2 C. P. 17» 

11 R. I. 272 j Hodgson v. Dexter, 1 Cranch, 335; (i) 6 W. & S. 67. 
Walker v. Swartwoat, 12 Johus. 444 ; State v. Me- (m) 59 Mo. 193. 

Canley, 15 Cal. 456 ; Freeman t. Otia, 9 Mrbs. 272. (») See, also, generally, Crnse v. Jones, 3 t,ea, 

(g-) Sheffleld v. Watson, 3 Cai. 90 ; Gill v. Brown, (ïeun.) 66 ; Devoss v. Gray, 220hio St. 159 ; Evans', 

12 Johna. 385; Horsley v. Bell, 1 Bro. C. C. 101, Ag. "28-31 and notes; Story, Ag. 5 239 and notes! 
note; City of Providence v. Miller, supra. 
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question of fact. Upon this question, in fche absence of fclie record, and with- 
out the argument o£ counsel, it would bepresumptuous for us to express an 
opinion; and it may only be added that, as the case appears to us, it is no im- 
peachment of the judgment of either of the learned judges that be differed 
from the other upon the question at issue. The cases are both interesting, 
and, in point of law, both instructive and valuable additions to the légal litèra 
ture upon the questions involved. M. D. Ewell. 

Union Collège of Law, Chicago, June 13, 1883. 



The Two Mabys, etc. 
District Court, 8. D. New York. May 26, 1883 

1. Lienor va Possession— Part Owners. 

Where a groundless libel is filed by part owners, and seizure of the vessel is 
procured to be made for the purpose of wresting her from the possession of a 
shipwright having a possessory lien for repairs, and there is no other bona fide 
défendant, the lienor should be peimitted to défend to procure a dismissal of 
the fraudulçnt proceedings, and the restitution of the vessel to his possession. 

2. Shipwright— Lien for Refaïrb— Common Law. 

A common-law possessory lien may be acquired for repairs where the vessel 
is lawfully delivered into the possession of the shipwright by part owners 
having the lawful custody and control of her, though such repairs, if beyond what 
is necessary, are not binding upon the interests of non-assenting part owners. 

3. Same— State Statutes. 

A shipwright may aoquire a possessory lien co-extensive with the rights of 
the part owners who had possession and ordered the repairs, and under the 
gtate statute authorizing a judicial sale to enforce such liens, the shares of the 
part owners ordering the repairs may be sold by proceedings in admiralty. 
Semble otherwise as to mère maritime liens. 

4. PltACTICB — DBLIVERT OF VESSEL — BOND. 

Tlie vessel having been delivered during the pendency of the action to one 
of the owners under a bond for her return in the sum of $7,000, and the vessel 
meantime being lost, on dismissal of the libel a référence was ordered to ascer- 
taiu the amount due the lienor. that the same might be ordered pald to him 
under the bond. 

In Admiralty. 

H. B. Kinglwrn, for libelan^. 

Scudder & Carter and Geo. À. Black, for claimant. 

Brown, J. The facts and most of the légal questions involved in 
this case hâve been determined upon previous hearings of the différ- 
ent matters involved in this much-litigated cause. See The Two 
Marys, 10 Ben. 558; S. G. 10 Fjsd. Rbp. 919, and 12 Fbd. Rbp. 152. 
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The libel was filed on the twentieth of January, 1879, upon a 
claim of $365.38 for supplies furnished to the schooner during the 
year 1878. At the time of filing thé libel the libelant was himself 
the owner of seven-sixteenths of the schooner; and her càptain, who r 
as ail the subséquent procaedings show, was acting in concert with 
him, was the owner of one-sixteenth. Hawkins was then in posses- 
sion, engaged in repairing and enlarging her, upon the employaient of 
the libelant and Capt. Crowley. The libel was filed, as Hawkins testi- 
fied that the libelant told him, to facilitate the libelant's purchase of 
the shares of the other owners, who did not consent to the repairs. 
The marshal did not take possession of the vessel; the repairs were 
continued by the libelant's direction-, and he subsequently purchased 
ail the remaining interests save one-sixteenth, owned by Wheaton, of 
Philadelphia. On the sixteenth of Septe'mber, 1879, without notice 
to Hawkins, the marshal was directed to arrest the vessel and take 
her into his eustody, which wâs done. The object of the arrest, as 
subséquent events clearly show, was to getthê vessel out of the pos- 
session of Hawkins, whose bill of repairs was still partially unpaid. 
Hawkins appeared as claimant, and gave a bond for the libelant' 
claim. 

When the order was given releasing the vessel from arrest, Capt. 
Crowley, who, on Oetober 20, 1879, had filed his claim to the vessel 
as owner of one-sixteenth, claimed to hâve been in possession at the 
time of the arrest of the vessel, and he was then on board ; and upon 
the controversy thereupon arising as to who should hâve possession, 
the marshal was ordered to retake her into his eustody. In the 
mean time exceptions were filed to the right of Hawkins to appear, 
on the grounds — First, that nothing was due him; second, that his 
repairs were made on the crédit of the libelant ; ihird, that he had no 
lien, that he had never been in possession, and, if he had, that it had 
been surréndered to Capt. Crowley before the arrest of the vessel. A 
référence was ordered to take proof as to Hawkins' right to appear, 
upon which a good deal of testimony was taken upon ail thèse points, 
and upon the hearing on the exceptions, and the évidence so taken, 
this court held that, at the time of the arrest, Hawkins was in pos- 
session of the vessel, and had a lien upon her for a balance due to 
him for the repairs, for which he was entitled to intervene as claim- 
ant. 10 Fed. Eep. 919. 

Pending the above référence an order was made, on the thirty- 
first of December, 1879, on the application of Crowley, with the 



THE TWO MAEYS. 699 

consent of the libelant, whereby the marshal was ordered to de- 
liver the vessel to Crowley, upon his filing a stipulation in the sum 
of $7,000 for her safe return to the oustody of the marshal, if so 
ordered, "or, in default of such return, if ordered, that the said 
Crowley will deposit the sum of $7,000, to be held subjeet to the 
same lien or claim which said Hawkins now has on said vessel." 
On this order Crowley, on the twelfth of February, 1880, gave a bond 
with two sureties, in aecordanee with the terms of the order. 

In the pétition and answer of Hawkins it is averred that the libel- 
ant was a part owner of the vessel at the time the supplies were fur- 
nished, and that he had no lien on the vessel therefor; and there is 
évidence to that effect. No other answer has been filed to the libel 
by either of the other owners, although Crowley answered the pétition 
and claim of Hawkins. The cause having been brought to & hear- 
ing, counsel for the libelant stated that he offered no évidence in 
support of the libel; and it was admitted that the Two Marys had 
been lost. The évidence taken under the order of référence in regard 
to Hawkins' lien and possession was offered, together with some f ur- 
ther évidence from the libelant in relation to the claim of Hawkins, 
and his alleged possession. 

An elaborate brief has been submitted by the counsel of the libel- 
ant, who also represents the sureties in the stipulation given by 
Crowley, in regard mostly to the points already determined by the 
court upon the hearing on the exceptions. I do not find in his brief, 
or in the additional tesfcimony, any sufficient reason for changing the 
décision already made on the several points involved. No évidence 
being offered in support of the libel, it must be dismissed, with costs. 

The décision of Blatchfoed, J., in the case of The B. F. Woolsey, 
4 Ped. Eep. 552, 558, to which repeated référence has been made 
by counsel for the défendants, was not an adjudication that under 
our state statute of May 8, 1869, a oommon-law possessory lien could 
not be enforced in admiralty, but only that the remedy provided by 
that act was not a common-law remedy, and that it was not compé- 
tent, therefore, for the state courts to administer the statute remedy 
upon such liens when arising out of maritime contracts, sinee on 
this class of contracts ail remédies, save common-law remédies, must 
under the United States constitution be sought in courts of ad. 
miralty. 

In the subséquent case of The B. F. Woolsey, 7 Fed. Eep. 108, 116, 
it was adjudicated in this court by my learned predecessor, upon what 
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seem to me to be sound reasons, that under the state act, as weli as 
independent of it, following the case of The Marion, 1 Story, 68, a 
libel and sale of a vessel retained for a common-law possessory lien 
can be had in courts of admiralty. The statute of this state passed 
in 1869 seems to me plainly designed to conyert the common-law 
possessory lien from a merely passive, detaining lien (In re Wilson, 
12 Fed. Eep. 235, 238,) into an active one, capable of enforcement 
by judicial process for the satisfaction of the lienor's demand. It is 
plainly compétent for the state législature to impart this additional 
quality to the common-law possessory lien itself , and thus enlarge its 
character; and when this has been done, courts of admiralty may 
and ought to recognize and enforce it, according to their own remé- 
dies, and forms and modes of proceeding, on the same priuciple on 
which they recognize and enforce the liens given by state laws for 
supplies in domestic ports, in cases where the maritime law gives no 
such lien. The Lottatvanna, 21 Wall. 558, 580; Inre Long Island, 
etc., 5 Fed. Eep. 599, 609. 

If the vessel Wbre still m custody she would hâve been ordered, on 
dismissal of the libel, to be returned to the possession of Hawkins, 
from whose possession the court has found that she was taken at the 
time of her arrest, on the sixteenth of September, 1879 ; and this 
would be so whether Hawkins had appeared as teclmical claimant, 
or as intervenor under rule 34, unless a sale was ordered upon his 
pétition. In bona fi.de litigations between the owners of a vessel and 
other persons who hâve only maritime liens and are not in posses- 
sion, but who hâve caused her arrest, there is not, ordinarily, any 
occasion for a mère bailee in possession, having a lien for repairs, to 
appear as claimant of the vessel, since his interest will be sufficiently 
protected by the court on any sale of the vessel that may be made, 
or by security taken in the cause upon his intervening under rule 
34, for his interest only; and the latter is, therefore, usually the 
proper course. The Harmonie, 1 Wm. Rob. 178; The Gustaf, Lush. 
506; Cargo ex Galam, Brown & L. 167, 181; The Two Marys, 10 
Ben. 563; [S. C. 10 Fed. Eep. 919, and 12 Fed. Eep. 152.] But 
where it appears from the évidence, and the whole history of the 
case, that the suit is collusively instituted between some of the owners 
themselves, without légal right, and for the fraudulent purpose orig- 
inally of coercing absent dissenting owners into a sale of their inter- 
ests to the libelant, and, after this has been mainly accomplished, 
that it is still further prosecuted and the vessel taken into the eus- 
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tody of the marshal, at the instigation of her owners, for no other 
purpose than to wrest her from the possession of a bailee having a 
lien on her for repairs, without paying the amount due him,' and 
there is no other bona fide claimant, and no bona fide oontroversy 
exeept with the bailee in possession, the latter must, ex necessitate, 
be permitted to défend as claimant, to procure the dismissal of the 
groundless and ffaudulent proceedings, and the restoration of the 
vessel to his possession, if still in custody,- or payment from any 
security given in lieu of the vessel in the progre3S of the cause. The 
Regina del Mare, 1 Brown. & L. 315. 

As respects the enforcement of a lien upon less than the en- 
tire vessel, it being found that Wheaton, owner of one-sixteenth, had 
dissented, and that the repairs, being beyond what were necessary, 
were not therefore binding upon him, it must be obaerved that the 
décisions in this case, and the opinions heretofore rendered, (10 Fed. 
Rep. 919 ; 12 Fed. Rep. 152,) relate solely to a common-law possessory 
lien, and are not designed to refer at ail to maritime liens only, ex- 
isting independent of any possession by the lienor. In the latter 
case it may well be that no mère maritime lien would be recognized 
or enforced upon a part of the vessel only. Repairs or supplies for 
which such a lien is allowed are limited to what are necessary, and 
such as are authorized either by ail the owners, or by the implied 
authority of those who are in charge of the ship. If the maritime 
lien, moreover, were sustained on a part of the vessel only, its en- 
forcement might involve taking the vessel away from the possession 
of the owners whose sharea were not bound by the supposed lien, 
which would seem to be anomalous and inadmissible. No such 
questions, however, arise in relation to the enforcement of a common- 
law lien in favor of a bailee in possession, though ail the interests in 
the ship be not bound thereby. Ail that is intended to be decided in 
the présent case in that respect is that where the owners of certain 
shares, (in this case of fifteen-sixteenths,) who are in lawful posses- 
sion and management of the ship, deliver her to the lawful possession 
of a shipwright, and authorize repairs upon her, whether necessary 
or not, the person making the repairB, being in lawful possession of 
the whole vessel, may retain her until his bill is paid ; and if the re- 
maining owner dissent to the repairs, the lienor may, under the 
state act of 1869, enforce his lien in admirâlty by a sale of the inter- 
ests of those who employed him, and the vendèe will thereby acquire 
a property and possession co-extensive with theirs, and no more. 
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In the présent case the bond executed by Crowley for the retuin of 
the vessel, or the depoait of money in the registry sufficient to cover 
Hawkins' claim, supersedea ail questions relating to a sale. 

The schooner having been loat since her delivery by the marshal 
to Crowley on his bond for her re-delivery if ordered, ahe cannot now 
be returned to the possession of the marshal or of Hawkins accord- 
ing to the stipulation given by Growley; and the sureties in his bond, 
Crowley being dead, must theref ore deposit in the registry the amount 
found due to Hawkins, with interest and costs. This deposit, it was 
ordered, should stand "subject to thesame claim or lien which Haw- 
kins then had, if any, against the vessel." It was to be a security 
for his lien, if he was adjudged to hâve any. The court has ad- 
judged that he had a lien on the schooner; and the amount required 
to be deposited to cover his claim, when that amount is ascertained, 
must, after ita deposit, be delivered to Hawkins, as the vessel itself 
would hâve been delivered had she been still in custody. 

If the amount due to Hawkins is not agreed on, an order of réf. 
erence may be taken to ascertain the amount. 



The Polynesia.* 

(District Court, E. D. New York. March 31, 1883.) 

BtLTi of Lading— Péril of thb Sea — Bprden op Proof. 

The trarden of proof is on a ship to show that damage to a cask, wMch formed 
part of its cargo, arose from a péril of the sea ; and in the absence of testimony 
that the. cask got loose during the voyage owing to heavy weather, or was 
stowed where it could hâve been injured by cargo that did get loose, or that 
it was not injured in discharging, the ship was held liable. 

In Admiralty. 

This was an action brought by Cohn, Lazarus & Co., of New York, 
against the steam-ship Polynesia, to recover damages alleged to hâve 
been caused to a cask of hair-bristles, shipped on said steam-ship at 
Hamburg, G-ermany, and transported to New York, arising from bad 
stowage and want of proper care on the part of those in charge of the 
steam-Buip. The claimants alleged that if any such damage occurred 
it was due to a péril of the sea, and within the exceptions of the bill 

♦Keported by R. D. & Wyllys Benedict. 
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of lading. The sWedore who dischargedthe cask at New York was 
not produced as a witness. 

Abbett dt Fuller, for libelant;. 

Ullo & Davison, for claimant. 

BENEDicfi J. ; ■ The bill of lading, sfàting as it does that; the cask 
therein described was in good order when shipped, coupled with proof 
that when the cask was delivered the< àeàd hadbeen ont and replaced, 
and some of .the contentB oftthe c&Bk werernissing, casts uponthe ship 
the burden of showihg that the burstmg out of the head and consé- 
quent loss of' contents :from: the càsk aroselfrom a péril of the sea. 
The only évidence tendingto show tbia is testiniony to the efïeet that 
heavy weather was experienced' daring the voyage, and that- some 
barrels and boxes of the; cargo goiloose* Tbere is no' direct évidence 
that the cask in question got looae, or that it was, stowed : where it 
could hâve beeninjnred by othekicarlgo that did get loose, nor isthere 
any 'testimony from which it can be, properly inferred that such wà's 
the iàct. For àll that is proved, the injury to the cask may hâve been 
caused by a fall from the slingsàn discharging. In this state of the 
proofs, the right of the libelant' to recover the damage caused by the 
breàking of the cask and loss of: contents is clear. 

Let a decr'ee be entered for libelant.: with an order of référence. 



The George L. Garlick. (Two Cases.)* 

'District Court, E. D. New York. April 26, 1883.) 

Loss of Uoatb rat Tow in a Squall— Master's Pbkviods Error of Judgment 
As to Weather. 

A tug was Tidd not liable for the loss of boats in its tow in a squall, where 
the évidence failed to prove the state of the weather a short time before, the 
time the master determined to proceed on the voyage, to hâve been such as to 
make such détermination an omission to exercise due care in the management 
of the tow, instead of an error of judgment. 

In Admiralty. 

J. A. Hyland, for libelants. 
Owen é Gray, for elaimants. 

Benedict, J. After a careful examination of the évidence in the 
two cases above named, that of O'Bourke and that of Buckley, I 

♦Heported by R. D. & Wyllys Benedict 
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have arrived at the conclusion that the tug proceeded against cau- 
not be held liable for the loss of the two canal-boats in the libels 
mentioned. The loss in question occurred while the boats were in 
tow of the tug on a voyage from New Haven to Bridgeport, in the 
month of February, 1882., The immédiate cause of the loss of the 
boats was a sudden squall, which the tug encountered after she had 
passed Stratford Point, and before she had reached Bridgeport. The 
case, in my opinion, turns upon the question whether, at the time 
when the master of the tug was called on to détermine whether he 
wouldproceed around Stratford Point, or turn back and make barbor 
at Charles Island, the condition of the weather was such as to indi- 
cate to a compétent navigator that the attempt to pass from Strat- 
ford Point to Bridgeport, on the occasion in question, with a tow of 
five light boats upon a hawser, could not be made without risk of the 
towbeing broken up by the wind and sea before reaching Bridgeport. 
Upon this question my opinion is that the évidence fails to prove 
such to have been the state of the weather. The détermination of 
the master of the tug to proceed around the point, instead of turning 
back to Charles Island, which resulted in the loss of thèse boats, must 
upon the évidence be considered to be an error of judgment, and not 
an omission to exercise due care in the management of his tow. 
The libels are therefore dismissed, with costs. 
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Kerlino v. Cotzhatjsen and others. 

(Oireuit Court, JV. D. Illinois. June 14, 1883.) 

Rbmoval op Cause— Sefakable Controverst— Citizenship. 

Where an action of trespass is brought in a state court against several de- 
fendants, and one of them is a citizen of a différent state from that of the 
plaintiff and the others are not, the citizen of a différent state can remove the 
case to the United States court, on the ground that the controversy is solely 
between him and the plaintiff, and can be fully determined as between them. 

At Law. 

Barker â Green, for plaintiff. 

Stiles â Lewis, for défendants. 

Drummond, J. This is an action of trespasg de bonis asportatis, 
brought by the plaintiff, a citizen of Illinois, against two défendants, 
citizens of Wisconsin, and two citizens of Illinois. Cotzhausen, a 
citizen, of WisconBin, one of the défendants, made an application 
for the removal of the cause to this court on the ground that there 
was a separable controversy which could be fully determined as be- 
tween him and the plaintiff, and in which he was interested. A mo- 
tion is now made by the plaintiff to remand the cause, for the reason 
that it was not a removable case. It is claimed in the pétition for 
removal that the défendants, who are citizens of Illinois, are only 
nominal parties; that the real party in interest, and between whom 
and the plaintiff the controversy exists, is the citizen of Wisconsin. 

The pleas of the défendants are separate, and it is claimed that 
in each plea there is an issue made between the défendant filing the 
plea and the plaintiff which is solely between them, and can be 
fully determined by the court ; that it was not necessary, if the tres- 
pass was joint, that the plaintiff should sue ail the défendants; that 
he had the right to sue each one separately; and therefore, while 
others are joined, they are not necessary parties to the suit of the 
plaintiff against Cotzhausen, as in the case of a contract of partner- 
ship or an agreement. This, therefore, is an action of trespass 
against défendants who may ail be severally liable for damages 
which may bave been sustained by the plaintiff, or none or some of 
whom may be held liable and others not. The question distinctly 
made in this case has not yet been decided by the suprême court of 
the United States, and I am not aware it has been decided by any 
circuit court. It is whether, in an action of trespass brought against 
v.l6,no.7— 45 
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several défendants, and one of them is a citizen ot a dînèrent state 
from that of the plaintiff and the others are not, the citizen of a 
différent state can remove the case on the ground that the contro- 
versy is solely between him and the plaintiff, and can be fully deter- 
mined as between them. 

It is not neeessary to décide what would be the effect of a joint 
plea by ail the défendants in such a case. In this there is a several 
plea by the défendant, a citizen of Wisconsin, and under the décla- 
ration of the plaintiff and the plea of the citizen of Wisconsin the 
issue is solely between them, and therefore constitutes a controversy 
winch can be fully determined as between them. 

In ail of the cases which hâve been decided where oné or more of 
the défendants were citizens of the same state as the plaintiff, and 
one or morè were not, and it has been held that the cause could not be 
removed, it was for the reason that ail of the défendants were indis- 
pensable parties, as where the controversy grew out of a contract. 
This is a tort where each person is severâlly liable, and I think the 
court can'take jurisdiction of the case; and, although the controversy 
iâ several, still there is such a union in thé case that the whole causé 
niust necessarily be removed, and therefore the motion to remand 
will bé overruled. 

Haelan and Blodgett, JJ., concurring. 

See, State v. Lewis, 12 Fed. Rep. 1, and note, 7; Deford v. Méhaffy, 14 Fed. 
Réf. 181, and note, 182. 



Peuple of the State of Illinois v. Chicago, B. & Q. E. Co. 

(Circuit Court, N. D. Illinois. June 14, 1883.) 

Removal of Cause — Case Akibing under Constitution op United States — 
Act 1875, § 2. 

Where a railroad corporation sets up as a défense that its charter was a grant by 
the state, giving to the railroad company, without any qualification, the right to 
prescribe upon what terms and at what rates freight should be transported on 
the road, and that this grant was protected by the constitution of the United 
States, and that a subséquent statute of the state upon the subject impairs the 
validity of such grant in violation of the constitution, such défense involves 
a question arising under the constitution of the United States, and the case is 
removable from a state court under the second section of the act of 1875. 

Motion to Eemand. 
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Mr. McVartney, Atty. Gen. of Illinois, for plaintiff. 

Mr. Dexter, for défendant. 

Dbummond, J. This was an action brought by the state in a state 
court against the railroad company for unjust discrimination in the 
carriage of freight in violation of a law of the state. 

A pétition and bond were filed in the state court to remove the 
cause to this court, under the second section of the act of 1875, on 
the ground that it involved a question arising under the constitution 
of the United States. The controversy arises upon that part of the 
line of road covered by the Peoria & Oquawka charter of October 12, 
1849, the second section of which contains the following clause : 

"The said corporation shall hâve the right to prescribe the manner in 
which said railroad shall be used, by what force the carriages to be used 
thereon may be propelled, to regulate the time and manner in which gopds, 
eflects, and passengers shall be transported and carried on the saine, and the 
rate of toll on the transportation of property thereon." 

The défendant claims that this was a grant by the state giving to 
the railroad company, without any qualification, the right to pre- 
scribe upon what terms and at what rates freight should be trans- 
ported on the road, and that this grant was protected by the consti- 
tution of the United States, and that the statute of the state of 1873 
upon the subject impairs the validity of that grant in violation of the 
constitution. A motion is now made to remand the case to the state 
court, because, as the attorney gênerai of the state insists, there is 
no constitutional question in the case. The motion is founded, 
mainly, on the récent décisions of the suprême court of the United 
States in Ruggles v. People, and Illinois Cent. B. Co. v. Same, 15 
Chi. Leg. News, 301, 302; S. C. 2 Sup. Ct. Eep. 832, 839. 

The only point we can consider hère is whether there appears to 
be such a question in the case, not whether the immunity claimed by 
the défendant can be sustained. Even if we admit, for the sake of 
the argument, that by a décision of the suprême court of the United 
States in another case, which should be regarded as settling the law 
upon the subject, under similar facts to those of this case, no consti- 
tutional question could arise, and therefore that this court ought 
not to take jurisdiction of the case, yet the ground upon which the 
décision in thetwo cases referred to was placed by the suprême court 
was that the charters of the respective companies déclare that the 
board of directors should hâve power to establish such rates of toll 
for the conveyance pf persons and property as they should, by the by- 
laws, from time to time establish, and that the charter of the com- 
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pany, in eacta case, déclares that the by-laws should not be répugnant 
to the laws of the state, and therefore it was neceBsarily iinplied 
that there was a power reserved in the state to détermine the tolls on 
freight and passengers. And, besides, it is to be observed that the 
suprême court of the United States, in the cases referred to, did not 
décide that no constitutional question arose in those cases, but only 
that the privilège claimed under the constitution was not sustainable. 
Indeed, as both cases were writs of error to the suprême court of the 
state of Illinois, those writs of error could only be sustained on the 
ground that there was a question arising under the constitution or 
laws of the United States. 

There seems to be no qualification in this case, but there is an ab- 
solute grant by the state. Whether the act of the législature of this 
state of 1873 does impair that grant, is not for us now to décide. 
The only question is whether a claim can be fairly made under it so 
as to raise a constitutional question. 

We think there can be no doubt that a constitutional question does 
arise in this case, and therefore this court, under the act of congress 
of 1875, can take jurisdiction, and the motion to remand is, consé- 
quent^, overruled. 

Harlan and Blodgett, JJ., concnrnng. 

See Sawyer v. Parish of Concordia, 12 Fed. Bep. 754, and note, 75u. 



Gilmer v. City of Grand Eapids. 

(Circuit Court, W. D. Michigan. June 14, 1883.) 

1. CrrizBNSHip— Plba m Abatement— Finding— Bab to Second Action, 

A citizen of Michigan, having suffered injuries through a defect in the side- 
walk of a city, brought suit in the fédéral court to recover damages, claiming 
citizenship in Indiana by removal subséquent to the injury ; and on plea in 
abatement was found by the jury to be still a citizen of Michigan. Held, no 
bar to a subséquent suit brought for the same injury by plaintiff, claiming citi- 
zenship in Wisconsin. 

2. AMENDMBNT — JUDQMBNT EïSTBV. 

A judgment entry may be amended at any time to make it correspond with 
the judgment rendered. 

3. Citizenship— Plea in Abatement— Btjrden of Pboof. 

Where the déclaration allèges such citizenship of parties as gives tlie court 
jurisdiction, and défendant asserts want of jurisdiction by plea in abatement. 
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the burden is on him to show that the résidence of parties is such as to defcat 
the court's jurisdiction. 
4. Verdict — Setting AsroB. 

A verdict will not be set aside because of a différence of opinion between the 
trial judge and the jury upon the merits of the case, unless the court can 
clearly say that the jury were not justifled in their flnding. 

Motion for New Trial. 

A. T. McReynolds and N. A. Earle, for plaintiff. 

J. W. Ransom, for défendant. 

Withey, J. The défendant applies for a new trial upon substan- 
tially the following grounds : 

(1) Because the court ref uaed to admit in évidence, in bar of the action, the 
records and files of this court in a suit between the same parties, for the same 
cause, tried at the last preceding term of court. (2) For error in ruling, un- 
der the plea in abatemeut, that the burden of proof is on défendant to show 
that plaintiff and défendant are citizens of the same state. (3) Verdict con- 
trary to the law and évidence. 

With the plea of the gênerai issue was filed a plea to the jurisdic- 
tion, according to the practice in the state courts, setting up that 
both parties were citizens of the same state, to-wit, the state of Mich- 
igan. A former action between thèse parties, for the same cause, 
was tried in this court at the last preceding term thereof. The déc- 
laration in that suit averred that the plaintiff therein was then a cit- 
izen of Indiana, and that the défendant was a municipal corporation 
and citizen of Michigan. To such déclaration a plea to the juris- 
diction, on the ground of the citizenship of the parties, was intèr- 
posed, and the jury found in favor of the plea that the parties were 
citizens of the same state. Judgment was ordered to be entered in 
accordance with the verdict of the jury. The présent suit was com- 
menced some few months subséquent to the verdict and judgment 
in that action. The déclaration avers that plaintiff is now a citizen 
of Wisconsin, and that the défendant is a citizen of Michigan. As 
before stated, the plea again raised the question of the citizenship 
of the plaintiff. On the trial it appeared by the évidence, or was 
conceded, that the plaintiff was, at the time the cause of action ac- 
crued, a résident of this state; that he went to Indiana a short time 
before the first suit was beguû; that after the trial and verdict in 
that action plaintiff left the state of Michigan and went to Wiscon- 
sin with his family, since which time he had continued to réside 
there. This suit waB begun about five months subséquent to plain- 
tiff's removal to Wisconsin, and subséquent to the time of the trial 
of the former case. Notice is given in the pleadings that défendant 
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will, on the trial, show the former verdict and judgment in bar of 
plaintiff's présent action. When the files and records in the suit 
were offered, it was held they were irrelevant and inadmissible, for 
the reason that they would constitute no bar to this action. The 
question was not in issue in this suit whether the plaintiff, at the 
time of commencing that suit, was a citizen of the state of Indiana 
or of the state of Michigan. The déclaration in this suit avers that 
the plaintiff "is a citizen of the state of Wisconsin;" the plea avers 
that the plaintiff was not, at time of the commencement of this suit, 
a citizen of the state of Wisconsin, but a citizen of the same state as 
was the défendant. 

There are many decided cases holding that whenever the jurisdic- 
tion dépends upon the citizenship of the parties, it is governed by 
their state or condition at the time of beginning their suit. Two 
early décisions, winch hâve been followed by many others, especially 
in the circuit courts, are Mollan v. Torrance, 9 Wheat. 537, and Cou- 
olly v. Taylor, 2 Pet. 556. The fact that in the former suit the jury 
found that the plaintiff, when he commenced that suit, was a citizen 
of Michigan, would not defeat this action, if the plaintiff was a citi- 
zen of Wisconsin when he began it, more than 11 months subséquent 
to the time when the former suit was begun. The court ruled that 
the files and records in the former suit were not admissible as évi- 
dence of want of jurisdiction. They were not offered as évidence 
tending to show want of good faith on the part of plaintiff in claim- 
ing a domicile in Wisconsin. But if such was the offer, ail the facts 
were, as already Btated, either admitted by the plaintiff, or called out 
as part of the te3timony, viz.: As to plaintiff being a résident of 
Michigan when the cause of action accrued, his removal to Indiana, 
the former suit, and then removing to Wisconsin, followed by this 
suit; thus placing ail the facts touching the bona fides of the Wis- 
consin domicile before the jury that the files and records would hâve 
done. 

An inspection of the journal entryin the former case discloses that 
there should be an amendment of the entry of judgment, as it fails 
to reflect correctly the only judgment which the court could hâve ren- 
dered, and which it did render. The order for judgment after a ver- 
dict is for judgment in accordance with the verdict. The verdict was 
that the plaintiff was not a citizen of the state of Indiana, but was 
oî the state of Michigan, at the time of bringing his suit. The judg- 
ment, as entered, is that the plaintiff take nothing by his suit, which 
is the usual form of a verdict on the merits. It should read that the 
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déclaration be quashed, and that the défendant go thereof without 
day. A judgment entry may be amended at any time to make it 
correspond with the one rendered. An order will be entered to amend 
the records according to the views herein expressed. 

The second ground urged for a new trial was decided against the 
défendant by the suprême court of the United States in 1852. Shep- 
pard v. Graves, lé How. 505, 512. 

" The plaintiff, having averred enough to show the jurisdiction of the court, 
and nothing having beenadduced to impeach it, that jurisdiction remained as 
stated, and the plaintiff couldlose nothing byadducing * * * no évidence 
at ail in support of that which clearly existed, and which he, under the cir- 
cumstances, could not be called on to sustain." Page 513. 

At page 510 it is said by the court: 

"Although, in the courts of the United States, it is necessary to set forth 
the grounds of their cognizance as courts of limited jurisdiction, yet wherever 
jurisdiction shall be averred in the pleadings, * * * itmust be taken 
prima fade as existing; ànd * * * it is incumbent on him who would 
impeach that jurisdiction for causes dehors the pleading, to allège and prove 
such causes ; that the necessity for the allégation, and the burden of sustaining 
it by proof, both rest upon the party taking the exception." 

It was, then, properly held in this case that the burden of proving 
that plaintiff did not réside in Wisconsin, but was a citizen of Michi- 
gan, rested on the défendant, who averred the fact to defeat the juris- 
diction of the court. 

The other ground for a new trial reBts upon whether, under the évi- 
dence, it is manifest that the verdict of the jury is wrong. I confess 
to having had much doubt whether the plaintiff was domiciled in good 
f aith in WisconBin ; but the jury found he was, and it is not manifest 
to me that this finding is against the weight of the évidence, although 
I might be disposed to find the facts the other way. This is not suf- 
ficient to justify a reversai of the verdict. I cannot say it is clear 
that the jury were not justified in finding against the défendant upon 
the issue presented by the plea in abatement. 

The motion is overruled, with the usual costs in favor of the plain- 
tiff. 
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Adams Express Co. ». Denveb & E. G. Ry. Co.* 

{Circuit Court, V. Colorado. June 6, 1883.) 

1. Aots of Territorial Législature not Fédéral Statutes — Corporation 

Created by a Territorial Législature, no Rigiit to Sue in Fédéral 
Court. 

The législative power to be exercised by a territorial législature is the législa- 
tive power of the territory, and not of the United States. Territorial statutes 
hâve a distinct and well-defined character of their own. A corporation created 
by the territorial législature of Colorado is not a fédéral corporation, and can- 
not, therefore, sue in the United States courts as such, even if it were conceded 
that corporations organized under the laws of the Dnited States possess the 
right to sue in those courts. 

2. Fédéral Corporation — Right to Sue in Fédéral Courts — Jurisdiction. 

The fact that a suit is by or against a fédéral corporation is not, of itself, 
sufficient to confer jurisdiction upon a fédéral court. A case arises under a 
law of the United States when some question is presented involving the con- 
struction of: some provision thereof , or when some right or privilège is claimed 
thereuuder. 

3. Grant of Right of Way through Public Domain— Effect of— Jurisdic- 

tion. 

An act of congress granting to a railway company, organized under territorial 
législation, right of way through the public domain, does not create the corpo- 
ration, but only grants to an existing corporation certain rights, and consti- 
tutes no ground of jurisdiction on the part of the fédéral courts in a case ia 
which the cause of action does not in any sensé rest upon or grow out of the 
grant of such right of way. 

4. PrACTICE — SUPPLEMENTAL BlLL BRINGING IN PARTIES NOT AUTHORIZED TO 

Sue, not Maintainable — Ouste» of Jurisdiction. 

Bill having been filed by the Adams Express Company, which, being a for- 
eign corporation, having the right to sue in this court, a supplemental bill 
joining, as co-plaintiff, Wells, Fargo & Co., a corporation created by act of the 
territorial législature of Colorado, will not be allowed. It cannot be main- 
tained that the complainant in a suit may voluntarily transfer ail or a part of 
his interest in the subject-matter of the litigation to a citizen of the same state 
with the défendant without ousting the jurisdiction. 

This is a bill in equity instituted for the purpose of establishing 
the right of the complainant, the Adams ExpresB Company, to carry 
on the express business upon the line of the railway of the respond- 
ent, and to enjoin the respondent from interfering with the exercise 
of that right. A preliminary injunction was granted. Subsequently 
the complainant applied to the court for leave to file a supplemental 
bill, aad to bring in, as co-complainant, WellB, Fargo & Co., a corpo- 
ration organized under the laws of the territory of Colorado. This, 
upon the ground that since the filing of the original bill and the joining 

*From the Colorado Law Reporter. 
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of issue thereon, Wells, Fargo & Co. has become and now is a copart- 
ner with the Adaras Express Company in the express business on 
the defendant's railway. The written contract between thèse two cor- 
porations is in évidence, and the parties are not agreed as to its force 
and effect. The complainant, on the one hand, insists that it pro- 
vides simply for the establishment of a community of interest be- 
tween the two express companies in the express business upon the re- 
spondent's Une; while the respondent insists that it amounts to a 
complète transfer by the original complainant to Wells, Fargo & Co. 
of the whole of said business, coupled with a stipulation that this lit- 
igation may be carried on, if necessary, in the name of the original 
complainant, and the business may be transacted in its name. The 
respondent opposed this application for leave to join Wells, Fargo & 
Co., as co-plaintiff, upon various grounds, which are stated in the 
opinion. The respondent having filed a supplemental answer alleg- 
ing that complainant has, since the institution of this suit, parted 
with ail its interest in the subject-matter thereof, and having taken 
proof tending to support this allégation, thereupon moves to dismiss 
the bill. It appears that the respondent and Wells, Fargo & Co. are 
both corporations organized under the laws of the territory of Colo- 
rado. The other facts, so far as they are deemed material, are 
stated in the opinion. 

Charles W. Blair and Clarence A. Seward, for complainant. 

Lyman K. Bass and Wolcott é MUburn, for respondent. 

McCrary, J. We are to consider — First, the motion of complain- 
ant for leave to file a supplemental bill, and bring in Wells, Fargo & 
Co. aB co-complainant; and, second, the motion of respondent to dis- 
miss the bill on the ground that complainant has parted with ail its 
interest in the subject-matter of the suit. 

In considering the first motion, counsel hâve discussed at length 
the question of the force and effect of the contract whereby it is 
ciaimed the complainant and Wells, Fargo & Co. hâve become jointly 
interested in carrying on the express business upon the Une of re- 
spondent's railway until the termination of this suit. If it be ciaimed 
that by virtue of this agreement Wells, Fargo & Co. acquired any 
right to carry on the express business upon the railroad that it did 
not possess before, I cannot assent to the claim. The complainant 
never had any exclusive property in the right to carry on the express 
business over respondent' s railroad. The right belongs alike to ail 
express companies. One of such companies cannot monopolize it, nor 
take from nor convey to another the privilège of exercising it. It is, 
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however, no doubt true that thèse two express companies could con 
solidate and become one company, and as such hâve the right to 
carry on the express business, and if such a consolidation were al- 
leged in this case, doubtless the Consolidated company could, if pos- 
sessing the proper citizenship, be substituted as complainant. But 
it is insisted that the two companies hâve not consolidated, but hâve 
agreed that the express business now controlled by both parties shall, 
so far as the conduct of the same in the state of Colorado and the 
territories of Utah and New Mexico are concerned, be conducted for 
their joint, common benefit. This view of the contraet is strength- 
ened by the fact that it is provided in the contraet, which is set forth 
in the supplemental bill, that the express business upon the line of 
the respondent's railway shall be carried on in the name of the 
Adams Express company for the joint benefit of both the express 
companies, but under the exclusive control of Wells, Fargo & Co. 
The partnership thus constituted by the terms of the agreement is to 
continue only pending this suit ; and in case a decree is obtained es- 
tablishing the right of both companies, or Wells, Fargo & Co. alone, 
to carry on the express business on such railway line, then the part- 
nership is to be dissolved, and Wells, Fargo & Co. is to hâve the sole 
right to conduct the same. It is further provided that if this agree- 
ment is held to affect the right of the complainant to prosecute this 
suit, the same shall become canceled, abrogated, and annulled. 

If it were necessary now to décide the question, I should certainly 
be strongly inclined to say that this is not a bona fide agreement to 
consolidante the two express companies, or to form a partnership be- 
tween them for the purpose of jointly conducting the express business 
on the respondent's railway. It would seem to me to be an agree- 
ment, the ultimate purpose of which is to transfer from complainant 
to Wells, Fargo & Co. the right to carry on the business, and to give 
to the latter the benefit of any decree which may berendered herein. 
If such be the true construction of the contraet, it would seem to be 
obnoxious to the objection that it is an attempt to trade or trame in 
that which, in its nature, is a right or privilège common to ail per- 
sons engaged in the express business, and which cannot be private 
property in the hands of any one. It would also seem to be obnox- 
ious to the objection that it is an attempt to sell and assign a mère 
right to litigate. It is not, however, necessary at présent to déter- 
mine finally the question of the force and effect of the written con- 
traet between thèse two express companies. For if we assume that 
the contraet is valid, and that it confers upon Wells, Farga & Co. a 
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substantial right, we hâve then to détermine whether it is a rigHt 
which, as against the respondent, can be enforced in this court, both 
Wells, Fargo & Co. and respondent being corporations orgariizefi 
under the laws of the territory of Colorado. In order to meet this 
diffîculty, the counsel for the complainant insist, in the first place, 
that Wells, Fargo & Co. is a fédéral corporation,' and, as such, enti- s 
tled to sue and be sued in the fédéral courts, irrespective of the sub- 
ject-matter. Is Wells, Fargo & Co. a fédéral corporation? It iB a 
corporation organized under a spécial act of the législature of the 
territory of Colorado, and the argument is that, inasmuch as the ter- 
ritory was organized under and by virtue of an act of congress, 
the acts of the territorial législature must be regarded as acts 
passed by the authority of the United States, and are to be treated 
as fédéral statutes. This argument is not sound. The act of con- 
gress to provide a temporary government of Colorado did not au- 
thorize the territorial législature to exercise any of the powers of 
congress, but rather the législative power of the territory. The author- 
ity of the people of the territory, through their législature, to rnake 
laws for themselves within certain limits, was recognized. The lan- 
guage of the fourth section of the act is "that the législative power 
and authority of the said territory shall be vested in thé governor and 
the législative assembly." 

The législative power to be exercised by the territorial législature 
is the législative power of the territory, not that of the United States. 
Both states and territories, in a certain sensé, dérive their existence 
from the législation of congress, but the jurisdiction and authority 
exercised, either by a state or territory, is that of a state or territory, 
and not that of congress. Territorial statutes hâve a distinct and 
well-defined character of their own. The people of a territory, when 
authorized to forni a territorial government, are vested with a quali- 
fied sovereignty. Congress may limit their powers, and may annul 
their enactments, but, subject to thèse limitations, the territory is a 
government. Its laws, unless set aside by congress or the courtB, 
are the laws of the territory ;' they are not laws of the United States, 
within the ordinary meaning of those terms ; certainly not in the 
sensé that the acts of congress, approved by the président, are lawB 
of the United States. It follows that Wells, Fargo & Co. is not a 
fédéral corporation, and could not, jtheref orô, sue in this court, inde- 
pendentlyof its citizenship and of the subject- matter, even if it were 
conceded that every corporation organized under tlie laws of the 
United States possesses the right to sue in the fédéral courts. This, 
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Iiowever, is not conceded; on the contrary, I am of the opinion that 
a case cannot be said to arise under the laws of the United States, 
within the meaning of the act of 1875, conferring jurisdiction upon 
the circuit courts of the United States, simply because it is a suit by 
or against a corporation organized under a fédéral statute. Congress 
might, according to the décision of the suprême court, of the United 
States in Osborn v. U. S. Bank, 9 Wheat. 739, enact that ail such 
corporations shall hâve the right to sue and be sued in the fédéral 
courts, but it has not seen fit to do so. The provision of the statute 
is not that any corpoi'ation organized under a law of the United States 
may sue or be sued in the fédéral courts, but that thèse courts shali 
hâve cognizance of suits "arising under the constitution and laws of 
the United States." It has been several times held in tins circuit 
by the writer of this opinion, with the concurrence of Mr. Justice 
Miller, that this language includes only cases in which some ques- 
tion is presented involving the construction of some provision or' the 
constitution, or of an act of congress, or in which some right or priv- 
ilège is claimed under or by virtue thereof. See Myers v. Union 
Pac. Ry. Co. 3 McCrary, 578; [S. C. 16 Fed. Eep. 292.] 

It is, however, insisted by complainant's counsel that, even con- 
ceding this to be the true rule, this court should take jurisdiction of 
the supplemental bill, because, it is said, certain rights are claimed 
under the laws of the United States. Much of the argument upon 
this point is based upon the assumption that the charter of Wells, 
Fargo & Co., enacted by the législature of the territory of Colorado, 
is a fédéral statute, which, as we hâve seen; is not so. It is, how- 
ever, further insisted that the respondent, the Denver & Eio Grande 
Kailway Company, dérives certain rights and exercises certain pow- 
ers by virtue of an act of congress, and that, therefore, it may be 
sued in this court. The respondent, like Wells, Fargo & Co., was 
chartered by the territory of Colorado, but an act of congress was 
passed granting to it the right of way over the public domain. This 
act of congress does not purport to create a corporation, but only to 
grant to an existing corporation certain rights. The respondent, the 
railway company, is not a common carrier by virtue of the act of 
congress, but by virtue of its charter granted. by the législature of 
Colorado. Nor dbes the complainant base its right to relief upon 
anything contained in the right-of-way act above named. The rec- 
ord shows that the right claimed to the relief sought is based upon 
the fact that the respondent "is a public corporation and a common 
sarrier, under the charter aforesaid," and the whole course of the 
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litigation in this and other similar cases shows that no right to carry 
on the express business upon the respondent's Une of railway can be 
based upon or grow out of any provision of the aforesaid aot of con- 
gress. The respondent is a common carrier by virtue of its charter, 
and its charter is an act of the territorial législature of Colorado. It 
is not enough that counsel states in argument that the complainant 
claims under an act of congress. It must appear from the record 
that such claim is niade, and the court must be satisfied that upon 
the record it can legitimately arise. 

I am clearly of the opinion that Wells, Fargo & Co. and respond- 
ent are both corporations created by the laws of the territory of Col- 
orado, and not fédéral corporations, and also that the rights aseerted 
by complainant in the original and supplemental bill are not based 
upon and do not grow out of any law of the United States. But it 
is insisted that the supplemental bill will be but the continuation of 
the original suit, and that, therefore, the court may take jurisdiction 
of the same. The authorities oited to sustain this proposition are 
those which lay down the rule that when the jurisdiction has 
once attached it will not be ousted by a change in the domicile of 
one of the parties, or by the death of one of the parties, and the sub- 
stitution of bis légal représentatives, even if the latter be citizens of 
the same state with the opposite parties. Morga>i'sHeirsv. Morgan, 
2 Wheat. 290; Clarke v. Mathewson, 12 Pet. 164; Durera .v. Clarke, 8 
Pet. 1. This doctrine has no application hère. It has never been 
held, and cannot, I apprehend, be maintained, that the complainant 
in a suit may voluntarily transfer ail or a part of his interest in the 
subject-matter of the litigation to a citizen of the same state with 
the défendant, without ousting the jurisdiction. If this were allowed, 
it would make it possible in any case for a non-resident plaintiff, 
who has instituted a suit in the fédéral court, to transfer his cause 
of action to a citizen of the same state with the défendant, and thus 
bring controversies between citizens of the same state within the 
fédéral courts. It was accordingly held, in Dit»»' y. Clarke, supra, 
that while no change in the résidence or condition of the,. original 
parties can take away jurisdiction which has once attached, yet, "if 
other parties are made in the bill and différent interêsts involved, it 
must bé considered, to that extent at léast, an original bill, and thé 
jurisdiction of the circuit court must dépend upon. the citizenship of 
the parties." If, therefore, we should assume that the <sause of ac- 
tion stated in the original bill was assignable; and that the whole or 
some part of it has been assigned and transferred to Wells, Fargo & 
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Co., still this court cannot take jurisdiction of the supplemental bill, 
beoause it présents a controversy between two Colorado corporations, 
and which was not a part of tbe original suit in the sensé of being 
between the same parties or their privies. 

My conclusion is that this court cannot take jurisdiction of the 
supplemental bill for the purpose of enforcing as against the respond- 
ent any right of Wells, Fargo & Co., either alone or jointly with coni- 
plainant, and the motion for leave to file the proposed supplemental 
bill is accordingly overruled. 

Upon the second question (the motion to dismiss the bill) it is only 
necessary to say that the complainant may be entitled to some 
measure of relief, notwithstanding the contract between Wells, Fargo 
& Co., and even if said contract should be construed in accordance 
with the respondent's claim. I suppose that at least some question 
as to the compensation to be paid the respondent for the privilège of 
carrying on thé expresB business in the past may remain to be ad- 
justed on the final hearing; Whether any other or further relief 
can be granted to the oomplaiHant, is not now to be considered. 

The motion to dismiss is overruled. 



After che décision was pronounced, Wells, Fargo & Co. tilert a new bili pre- 
senting certain questions of jurisdiction, which the court ordered to be tirst 
heard; but, on the day preceding the time set for argument, ail matters in- 
controversy were amicably adjusted, — Wells, Fargo & Co. securing full ex- 
press facilities upon those parts of the road necessary for through business, 
and satisfactory rates between other points, leaving the local business to be 
done by the railroad express. — FEo. 



Hale ». Continental Life Ins. Co. 
(Circuit Court, D. Vermont. May 29, 1883.) 

PlEÀMNGS — ASSWBR BT COKPORATKXN, BY WHOM SHOULD BE ÎÎADE, ANI> 

What Contain. 

In a suit against a corporation tbe answer should be made by the principal 
^fflcer of the corporation, who should be able to admit or deny the facts 
jnarged and interrogated about, or to state want of knowledge clearly and 
ruly as a reason for not doing either. 
Same— Oàsb Stated. ■ 

The angwer stated a belief oi the secretary, making answer, that a cerf air» 
pamphlet or leaflet like that described in the bill was delivered to agents, but 
ctoes not directly admit or deny the furnishing of suoh to its agent who iusured 
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the orator, and stated no want of knowledge of tlie other officers of tlie company 
as to thèse facts. Held, insufflcient answer, on the ground that it should havé 
distinctly stated one way or the other, aocording to the tacts. 

In Equity. 

Gilbert A. Davis, for plaintiff. 

Charles W. Porter, for défendant. 

Wheeleb, J. The answer aa amended is Btill insufficient to withr 
stand the orator's exceptions. The answer should be made by the 
principal officer of the défendant corporation, who should be able to 
admit or deny the facts charged and interrogated about, or to state 
want of knowledge clearly and truly as a reason for not doing either. 
This answer states a belief of the secretary making answer that a 
pamphlet or leaflet like that described in the bill was delivered to 
agents, but' does not directly admit or deny the furnishing of such to 
its agent Haie, who insured the orator; nor does it state any want of 
inowledge of the other officers of the company as to thèse facts. 
This should be distinctly stated one way or the other, according to 
the facts. 

The purport of the whole bill seems to be to the effect that the 
orator was to share in the profits by being credited with as many 
dividends as he paid annual premiums, and that he paid five. The 
amount of dividends from 1867 to 1871, the time during which he 
paid premiums, is stated in the answer, and is stated to be large 
■enough to cancel the notes, and this would be sûfficient if those were 
the ones he is entitled to hâve crédit for to apply on the notes. But it 
^ioes not seem proper to décide, in this interlocutory proceeding, 
whether thèse are the ones to which he is"so entitled or not. There 
are some strong reasons for holding that they are not. The answer 
doeB not state either the dividends to the same class, nor the profits 
from which dividends might hâve been made, if they were not for the 
four years next after 1871. Thèse should be clearly stated. The 
statement of dividends to stockholders is not pertinent to and does 
not at ail answer the charges in the bill and the interrogatories 
founded thereon. Neither does the statement about changes of the 
mode of doing this business by this and other companies. 

The orator does not appear to be interested in thèse dividends or 
profits beyond the four years next following the year 1871, in which 
the dividend for that year was applied to the extinguishment of the 
note part of the premium for that year. The policy was. not lap'""', 
as the défendant daims, for, by its terms, it was in force as to part 
of the sum due. Neither was it in force for eaming any. more divi- 
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dends than there were premiums paid, as the orator clahns. But it 
was in force as a policy for the amount due by its ternis, and for 
earning four more dividends than the défendant applied to it. The 
data for the détermination of the amount of those dividends should 
be stated in the answer as arising in the four years next after 1871, 
if they ean be; and the reasons why they cannot be, if they cannot 
be, should be stated clearly and distinctly. 

The exceptions are again sustained, and défendant ordered to 
answer over by July rule-day. 



Sheerer, Guardian, ». Manhattan Life 1ns. Co.* 
Circuit Court, D. Kmtucky. June 5, 1883.) 

1. Insurance— Construction of Policy. 

■ Insurance policies are to be construed most strictly againsl the companies. 

2. Same— Stipulation. 

In a stipulation in a policy that the policy shall détermine if the premium be 
not paid " on or before the day " flxed, time is of the essence of the contract, 
and the policy détermines if the premium be not paid on or before the day. 

3. Bame~PAid-up Policy. 

But where the company, by a separate instrument, afterwards agreed, after 
the payment of three annual premiums, to issue a paid-up policy for a propor- 
tionate amount, on the surrender of the policy to the company "on or before it 
shall expire by the non-payment of the fourth or any subséquent annual pre- 
mium," the time of the surrender is not of the essence of the contract, and 
spécifie performance will be decreed if the surrender is m;ide m. a reasonable 
time. 

Barr, J. The défendant, the Manhattan Life Insurance Com- 
pany, issued, on the ninth of May, 1866, a policy insuring the life of 
William F. Duerson for the benefit of his wife, Sallie W. Duerson, 
and for her sole and separate use, if she survived her husband ; if 
not, then the insurance money was to go to her children. 

This policy was for $10,000, payable at the death of William F. 
Duerson, and the premiums were to be paid in 10 annual payments. 

The policy provided — 

"That the Manhattan Life Insurance Company, in considération of the sum of 
$491.40, to them in hand paid by Mrs. Sallie W. Duerson, * * * and of 
the annual premium of $491.40, to be paid on or before the ninth day of May 
(or half or quarter yearly in advance, with interest) in every year, for nine 

♦Reported by Geo. Du Ke le, Asst. U. S Atty. 
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yeavs, auring the continuance of this policy, do assure the life of William F. 
Duerson, * * * in the amount of $10,000, for the term of his natural 
life." 

The policy also provided that — 

"In case the said Sallie W. Duerson shall not pay thesaid premiumsonor be- 
fore the day hereinbefore mention ed for the pay ment thereof, then, and in 
every such case, the said Company shall not be liable for the payment of the 
sum assured, or any part thereof ; and this policy shall cease and détermine." 

The premiums due May 9, 1867, to May 9, 1870, inclusive, were 
paid when due, and none were paid after that time. 

After the delivery of this policy — when, is not alleged — the défend- 
ant deliverèd to Mrs. Duerson a printed obligation and agreement 
which is in thèse words : 

" It is hereby understood and agreed that after the receipt by the Manhattan 
Life Insurance Company of not less than three annual premiums on within 
policy, No. — , and on the surrender of said policy to the said company on or 
before it shall expire by the non-payment of the fourth or any subséquent 
annual premium, the said company will issue a policy, not subject to any 
further charge for annual premiums, payable at the death of the withih- 
named William F. Duerson, in the amount of three-tenths of the sum origi- 
nally insured under said policy, subject to ail the terms and conditions of the 
same: provided, however, that no forfeiture by reason of any violation of any 
of the terms and conditions of said policy shall hâve occurred ; and in the 
same proportion, and on the same torm3 and conditions, after any further 
payment of annual premiums, to-wit: 

"After 3 annual payments, 3-10 of the sum originally insured. 
« 4 " 4-10 
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" C. F. Wempe, Secretary. 





Henry Stokes, Président." 

It is also provided in the original policy that "in every case when 
this policy shall cease, or become or be null or void, ail previous pay- 
ments made thereon shall be forfeited to the said company." 

William F. Duerson died in October, 1882. The complainants, as 
guardians of Mattie W. Duerson and Fidelia F. Duerson, hâve sued, 
alleging thèse facts and tendering in court the policy. They alleged 
that Mrs. Duerson died before William F. Duerson, and that the 
policy had not been forfeited on or prior to May 9, 1871, and that 
they are entitled, by the terms of the policy and agreement, to a paid- 
up policy for $5,000, or to the payment of $5,000, with interest from 
v.l6,no.7— 46 
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November 1, 1882. They also allège the.coverture of Mrs. Duerson 
and the infancy of the complainants, and that défendant collected 
usurious interest, which was included in the premiums paid, and 
they claim they are entitled to profits, which were not paid or cred- 
ited, and that their proportion of a paid-up insurance should be in- 
creased thereby. The défendant has demurred to the bill, and in- 
sista there is no cause of action, because, by the ternis of the policy, 
it ceased and determined upon the non-payment of the premium due 
May 9, 1871, and that the right to a paid-up policy waa upon con- 
dition of the surrender of the old policy on or before the expiration 
of that policy, which was May 9, 1871, and. that neither the coverture 
of Mrs. Duerson, nor the infancy of the complainants, should prevent 
the défendant from having the benefit of the agreement. The com- 
plainants insist that the words of the agreement, "that after the re- 
ceipt by the Manhattan. Life Insurance Company of not less than 
three annual premiums on the within policy, No. — , and on the sur- 
render of said policy to the said company on or before it shall expire 
by the non-pàyment of the fourth or any subséquent annual premium, 
the said company will issue a policy, not subject to any further 
charges for annual premium," etc., recognize and give the assured 
the right to a paid-up policy for the proper proportion which the 
premiums paid bear to the $10,000, after the expiration of the old 
policy by reason of the non-payment of accruing premiums, and that 
the surrender of that policy may be now made. This agreement 
should be read with the policy, and the two constitute the con- 
tract between the parties. 

Insurance companies are entitled to the benefit of their contracts, 
but in construing them it is just and fair the language of them sliouid 
be construed most strongly against the company. This is because 
their agreements are prepared in advance with the utmost skill, care, 
and délibération, and are usually accepted by the assured without a 
careful considération and examination of the language used. Nat. 
Bank v. Ins. Co. 95 U. S. 673. The provision in this policy that it should 
cease and détermine upon the non-payment of any of the premiums 
when due, was subject to the terms of the agreement as to the right 
of the assured to a paid-up policy; as was also the right of the com- 
pany to the premiums paid, and claimed to be forfeited by this non- 
payment. The payment of premiums under this policy was not a 
condition précèdent, but a condition subséquent, to the insurance of 
Duerson's life. It was not a policy renewed from year to year, but, 
by its terms, continued duving the life of Duerson, subject to be null 
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and void for certain specified reasons, and to be determined by the 
non-payment of the premiums. Thompson v. Ins. Co. 104 U. S. 260. 

The agreement entitled the assured, by its terms, to a paid-up 
policy, after the payment of three annual premiums, on the surren- 
der of the policy to the company "on or before it shall expire" by the 
non-payment of the fourth or any subséquent premiums. There is 
some doubt as to the meaning of the word "on" in this sentence. 
"Before it shall expire" includes ail of the time up to the instant of 
the expiration of the policy by the non-payment of the premiums, 
and "on" must, to hâve any effect, mean either the instant of the 
non-payment of the premium, or after the policy expired. I am in- 
clined to think that "on or before it shall expire" should be con- 
strued as referring to the time before and at the expiration of the 
policy, and not after the expiration. The policy provides that "in 
case the said Sallie W. Duerson shall not pay such premiums on or 
before the day hereinbefore mentioned for the payment thereof, 
* * * this policy shall cease and détermine." No one, I think, 
would seriously contend that "on," in this sentence, means after, and 
there iB no reason why the use of the word "expire," in the sentence 
under considération, should make a change in the meaning of the 
■word "on." It should receive the same construction in both sen- 
tences. By the non-payment of the premium due May 9, 1871, the 
policy ceased and determined, and courts of equity will not relieve 
from such forfeitures except for causes not shown in this bill, as they 
regard the time of the payment of premiums as of the essence of the 
contract. This policy for $10,000 may hâve ceased, and yet the right 
of complainants to sanother, for an amount proportionate to the pre- 
miums paid, may exist, and does exist unléss the time of the surren- 
der of the expired policy is of the essence of the contract. In other 
words, the policy may cease to be a binding contract by reason of the 
non-payment of the premiums, and yet the agreement, which, in this 
instance, is a separate one, may be a continuing and binding con- 
tract upon the company. 

The complainants ask for a spécifie performance of this agree- 
ment, and défendant, by its learned counsel, insists that the agree- 
ment, as well as the policy, hàs ceased to be binding because of the 
delay. There is nothing in the language of this agreement which 
expressly déclares a forfeiture of the. right to a paid-up policy if the 
surrender of the old policy is not made on or before its expiration, 
nor is the time of the surrender made, in express ternis, a condition 
précèdent to the right to a paid-up policy. In the policy the défend- 
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ant provided that if "Sallie W. Duerson shall not pay said premiumg 
on or before the day" they are due, (he policy shall cease and be de- 
termined; but there is no such language, or of a like import, in the 
agreement. The five annual premiuma paid for the current insur- 
ance on the life of Duerson, and also paid the premiums for the in- 
surance for the remainder of his life for $5,000, and the only thing 
the assured failed to do was to surrender the old policy within the 
time indicated in the agreement. The mère surrender of the policy 
would not hâve increased or lessened the company's resources, nor 
would it hâve lessened its liabilities. That policy had, by its pwn 
terms, ceased to be a continuing and binding obligation, and its ex- 
change and the surrender of the agreement for a paid-up policy for 
$5,000 would not hâve increased the assets of the company, as there 
were no premiums to be paid on it, nor would it hâve increased its 
liability. It would hâve been simply exchanging the company's ob- 
ligation to deliver a paid-up policy for the policy itself. 

Courts bave refused to relieve parties from the effect of a forfeiture 
of a policy for the non-payment of the premiums, because prompt- 
ness in their payment is held to be indispensable to the successful 
opération of insurance companies. Time is the essence of the con- 
tract. Hence companies secure prompt payment by clauses of for- 
feiture, and courts properly refuse to relieve against them, because 
to do so would impair if not destroy the company's means of paying 
its own obligations. • It is true, if this court should decree a speciûc 
performance, notwithstanding the delay in this case, the défendant 
would lose the premiums which it has assumed to hâve forfeited be- 
cause of the non-payment of accruing premiums. But, by the terms 
of its own contract, this right of forfeiture was subject to complain- 
ants' right to a paid-up policy, and défendant cannot complain of 
the enforcement of this right, unless, by that contract, the time of 
the surrender of the old policy was intended to be of the essence of 
the contract. A court of equjty will not always relieve from a for- 
feiture, but it never favors one, and should. not refuse relief sq that 
a forfeiture may thereby be consummated. This record does not as 
yet indicate that the condition qf the défendant has changed, so that 
it will be more difficult to perform this agreement and deliver a paid- 
up policy now than in May, 1871, 

It is true, Duerson is dead, but this would hâve happened whether 
the company's obligation was to deliver a paid-up policy or its obli- 
gation was on the policy itself. 

It may be true, as argued by the learned counsel for défendant, 
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that the eoniplainants' right to a paid-up policy does not arise until 
at least three annual premiums are paid. Thèse payments may be 
conditions précèdent to the right of complainant to a paid-up policy, 
as may also be the surrender of the old policy ; but does it follow that 
the time of the surrender is also a condition précèdent to this right ? 
The Kentucky court of appeals, in Montgomery v. Phœriix Mut. Life 
Ins. Co. 14 Bush, 54, in an exeeedingly well considered and ably 
reasoned. opinion, sustains complainants' view. That case is dis- 
tinctly in point, and, although not of binding authority upon this 
court, is entitled to great respect and considération, especially as 
this court is adrninistering the law concurrently with the state courts. 

There are many cases deciding the other way, but I hâve seen no 
case where the point under considération has been so carefully con- 
sidered and ably presented as in the Montgomery Case. That case is 
sustained by the suprême court of Maine in Chase v. Phçenix Mut. Life 
Ins. Co. 67 Me. 85; S. C. 7 Ins. Law J. 93. The reasoning of 
Judge Lowell, in Knickerbocker Life Ins. Co, v. Dietz, 8 Ins. Law J. 
544, tends, I think, in the same direction, although the décision it- 
telf is not in point. The Montgomery Case has not been modified or 
overruled by subséquent Kentucky cases. Johnson v. South. Mut. Life 
Ins. Co. 79 Ky. 403, follows it, but required the policy should be sur- 
rendered within a reasonable time. 

In Koehler v. Phœnix Mut. Life Ins. Co. the superior court recog- 
nizes it as the law, and distinguishes that case from the Montgomery 
Case. 

There is certainly quite an array of authority against the conclu- 
sion herein expressed, and f urther considération and examination 
may change my view of the law, but at présent I am of the opinion 
the demurrer should be overruled, and it ia so ordered. 



Holmes and others ». Sheslwood and ûtb/ers. 
[Circuit Court, D. Totea. Qclober, 1881.) 

!; ItKCEIVEB— StJIT m FOKBIGN JUBISDICTION. 

Whether a receiver can sue in a foreign jurisdiction to recover property, 
qumre. ' . 

2. Corporation — Surr against Stookhplders — Decreb. 

A judgment creditor of a corporation, after exécution returned unBalisfled, 
may maintain an action in his own behalf, and in behalf of such othet credit- 
ors of the corporation as may joiri afr parties, in a court of equity against tht. 
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corporation and its delinquent stockholders, and hâve a decree that an account 
of the assets and debts pf the corporation be taken, and that the stockholders 
pay in and account for so much as may be due from them respective]}' to the 
corporation, on account of their^capital stock, as will be sufficient to pay the 
debts represented by complainants. and such other creditors as may join with 
them. 

3. Sàme— Remedy at Law. 

A bill in equity may be flled against the stockholders of a corporation te 
compel a discovery, accounting, and contribution against them ail, althouglc 
an action at law under a statute to enforce contribution against an individual 
stockholder may be maintained. 

4. Same— Affidavit of Loss, Destruction, ob Suppression of Papeks — When 

Necessaby. 

The rule that where resort is had to a court of equity instead of a court of 
law, upon the ground that the writings upon which the action is founded hâve 
been lost, destroyed, or suppressed, an affidavit that such instruments are not 
in the custody or power of the complainant, and that he knows not where they 
are, unless in the hands of the défendant, must be annexed to the bill, does not 
apply to a case where the défendants are seve«rally called upon by the bill to 
answer whether they executed a bond or instrument in writing or print by 
which they received and became the owners of shares of stock of a corporation, 
and whether they received certifleates of such shares or not. 

5. BAME — ASSESSMENT BBFOKB StJIT — CONTRIBUTION — STOCKHOLDERS BEYOND 

JURISDICTION. 

The stockholders sued may be compelled to pay the amounts due from them, 
so far as necessary to satisfy the judgments sued upon, and a previous assess- 
ment is not necessary. When there are other stockholders beyond the juris- 
diction in which the suit is brought, the stockholders sued must look to them 
for contribution. 

Suit in equity by certain judgment creditors of an insolvent cor- 
poration and the receiver of said corporation, appointed by the 
euperior court of Cook county, Illinois, against the stockholders of 
said corporation residing in Iowa, to compel payment by them of the 
unpaid stock due to the corporation from each of them, in so far as 
necessary to satisfy the debts due by the corporation to the com- 
plainants, and such other creditors as may become parties to the suit, 
with interest and costs. Défendants demurred to the bill 

A. B. Cummins, for complainants. 

J. M. Parker and G. C. Çole, for défendants. 

McCrakt, J. 1. It is insisted that the bill is multifarious in the 
misjoinder of the receiver appointed by the Illinois court and the 
creditors of the corporation; and it is argued under this head, in the 
brief filed,. that the receiver is the only party with right to sue. As 
I remember the oral argument of respondents' counsel, it was sug- 
gested that the receiver, having been appointed by a foreign court, 
had no right to sue in this forum at ail; and this latter question 
must be disposed of before we can détermine the question of multi- 
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fariousness. If the receiver has no right to sue, the case must be 
dismissed as to him, and then the question will remain whether it 
can be maintained by the other complainants, to-wit, the creditors of 
the corporation. Upon the question whether the complainant Chand- 
ler, in this officiai capacity as receiver under the appointment by the 
superior court of Cook county, Illinois, can be permitted to sue in this 
jurisdiction to recover the property of the debtor, I must say that I 
hâve grave doubt. The case of Booth v. Clark, 17 How. 322, seems 
to hold quite distinctly that a receiver has no right to sue in a foreign 
jurisdiction. It is said in that case that the receiver "has no extra- 
territorial power of officiai action; none which the court appointing 
him can confer, with authority to enable him to go into a foreign 
jurisdiction to take possession of the debtor'B property; none which 
can give him, upon the principle of comity, a privilège to sue in a 
foreign court or another jurisdiction, as the judgment creditor him- 
self might hâve done, where his debtor may be amenable to the tri- 
bunal which the creditor may seèk." See, also, High, Eeceivers, 
§§ 239-244, inclusive, and authorities there cited. I am aware of the 
intimation of a différent opinion by Mr. Justice Miller in the case of 
Chandler v. Siddle, 3 Dill. 477; but as no uuqualified op'nion was 
there expressed upon the question, and as it was not decided, I should 
be inclined to follow the case of Booth v. Clark, and the other authori- 
ties in the same line, if it were necessary to pass finally upon the 
question in this case. 

2. But I am clearly of the opinion that this suit may be maintained 
by the complainants, who are creditors of the corporation, without 
the présence of the receiver. It is well settled by the authorities, 
and also well supported by considérations of justice and equity, that 
a judgment creditor of a corporation, after exécution returned un- 
satisfied, may maintain an action in his own behalf, and in behalf of 
such other creditors of the corporation as may unité to become par- 
ties thereto, in a court of equity, against the corporation and its de- 
linquent stockholders, and hâve a decree that an account of the 
assets and debts of the corporation be taken, and that the stockhold- 
ers pay in and account for so much as may be due from them respect- 
ively to the corporation on account of their capital stock ;as will be 
sufficient to pay the debts represented by the complainants and such 
other creditors as may join. The liability of the stockholders is, in 
part at least, the basis of the crédit which is extended to the corpora- 
tion by the public. Any sums due from such stockholders tothe cor- 
poration on account of subscriptions to the capital stock are regarded 
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as a trust fund pledged for the debts of the corporation ; and any one 
or more of the creditors of the corporation may institute proceedings 
in equity to compel contribution from the stockholders who inay be 
found within the jurisdiction of the court in which such proceedings 
are instituted. Thèse gênerai propositions will be found to be fully 
supported by the following and many other authorities : Adler v. 
Manuf'g Co. 13 Wia. 63; Spear v. Grant, 16 Mass. 9; Vose v. Grant, 
15 Mass. 505; Wood v. Dummer, 3 MaBon, 308; Ward v. Griswoldville 
Manuf'g Co. 16 Conn. 593; Mann v. Pentz, 3 N. Y. 415; Nathan 
v. Whitlock, 9 Paige, 152; Henry v. V. d A. R. Co. 17 Ohio, 187; 
Ogilvie v. Knox Ins. Co. 22 How. 380. 

3. It is insisted, however, by respondents' counsel that the remedy 
is at law, and not at equity. This proposition cannot be maintained. 
It may be correct to say that an action at law to enforce contribution 
against an individual stockholder may be maintained under the act 
by which the Lamar Insurance Company was incorporated ; and if this 
is so, it does not deprive this court of equity of its jurisdiction to enter- 
tain a bill filed against numerous stockholders for discovery, account, 
and contribution against them ail. "Although a creditor may enforce 
a contribution at law, yet, as he may not be able to do it without 
numerous suits, his case is one of équitable jurisdiction." Ang. & A. 
Corp. § 626. The jurisdiction in equity may be maintained under 
any one of the following ordinary heads of équitable jurisdiction, to- 
wit, discovery, account, contribution, and to prevent multiplicity of 
suits. This disposes of the objection that there is a miBJoinder of 
parties défendant. 

4. It is insisted that the interrogatory part of the bill is bad be- 
cause it calls upon the respondents severally to answer whether they 
executed a bond or instrument in writing or print by which they 
received and became the owners of a share or shares of stock of the 
Lamar Insurance Company, and whether they received certifiâtes of 
the share or shares of such stock, and does not annex an affidavit of 
loss, or that the complainants are not in possession of the primary 
évidence of the facts respecting which they seek a discovery. Counsel 
cite, in support of this proposition, Story, Eq. PL §§ 477, 478, 313. 
Thèse sections relate to cases where resort is had to a court of equity 
instead of a court of law, upon the ground that the writings upon 
which the action is founded hâve been lost, destroyed, or suppressed. 
In such cases it is necèssary to annex to the bill an affidavit that 
such instruments are not in the custody or power of the complainant, 
and that he knows not where they are, unless in the hands of the 
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défendant, lue présent bill does not come within this class of cases. 
I am of the opinion that it is not demurrable for the want of such an 
affidavit. 

5. In such a case as the one now before the court no previous 
assessment against the défendants as stockholders need be shown. 
ïhey are liable to the full amount of their unpaid subscriptionB to 
the capital stock of the corporation, if so much is necessary to pay 
the claims represented by the complainants in this suit. If there are 
other stockholders not within the jurisdiction, or not made parties 
défendant herein, thèse défendants must look to them for contribu- 
tion; and it is not necessary that ail such stockholders be made 
défendants. Ogilvie v. Ins. Go. 22 How. 380; Marsh v. Burroughs, 1 
Woods, 463. If an assessment has been made in the state of Illinois, 
either by the board of directors or by the court, such assessment 
cannot conclude or affect the stockholders in this state, and who are 
défendants in this case, because they were not parties to it or in 
anywise bound by it. 

The court is compétent to ascertain the amount of the liability of 
each of the respondents, and to make a decree based thereon. If the 
complainants see fit to dismiss as to the receiver, the demurrer will 
be overruled. If they do not see fit to do this, the demurrer will be 
eustained, so far as that. matter is concerned. 



'Rowen, Eeceiver, etc., v. Christian and others. 
(Circuit Court, B. D. Mieliigan. April 23, 1883.) 

SUBSTITUTED SERVICE— NEW PARTIES— ORDER VaCATED. 

A receiver, appointed in a suit to wind up a partnership, flled a bîll to set 
aside certain mortgages upon the partnership property as fraudulent, and ob- 
tained an order for substituted service upon the attorney in fact of the mort- 
gagees. Héld, that as this suit included new parties, not connected in any way 
with the plaintifl in the original suit, they could not be brought into court in 
this way, and the order for substituted service must be vacated. 

In Equity. On motion to vacate an order for substituted service. 
The facts are substantially as follows: 

Patrick McNichol having purchased, upon exécution sale, the interest of 
one Geiger in the partnership of Geiger & Phelps, flled a bill in this court to 
obtain a dissolution of the partnership, a sale of the assets, and a distribution 
of the proceeds. McNichol v. Phelps, 16 Pbd. Rep. 8. Thèse assets were in- 
cumberpd by certain chattel mortgages given to creditors by Geiger individu- 
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ally, and by the firm, which were placed in the hands of Mr. Wilcox, an attor- 
ney of this court, for collection, as trustée for ail thèse creditors. In the 
course of this suit the complainant, Bowen, was appointed receiver of the part- 
nership assets, and under the authority of this court sold thèse assets, and 
holds the proceeds to await the f urther order of the court. For the purpose 
of determining the validity of thèse mortgages, which is in dispute, he filed 
this bill against the sevefal mortgagees, who were ail, except Christian, nou- 
residents, praying that the same may be set aside and held to be null and 
void. An order for substituted service upon Mr. Wilcox, the agent and 
trustée of the mortgagees, was granted. This order the défendants, appear- 
ing especially for that purpose, move to vacate. 

The affldavit of Mr. Wilcox set forth that he was not the solicitor for thèse 
défendants, except for the purpose of presenting this motion, and beyond this 
had no direction in the matter, and was not, and never had been, authorized 
to enter an appearance for them, or either of them, in this or any other suit 
brought in this court. In the original suit of MoNiohol v. Qeiger & Phelps 
he was cited to show cause why he should not surrender to the receiver, the 
complainant in this cause, the partnership property in question. He answered 
that citation in his own behalf, without authority from any of the défendant» 
to act for them in any matter relating to that suit. 

George W. Botes, for complainant» 

A. F. Wilcox, for défendants. 

Bbown, J. Orders for substituted service are frequently granted: 
when the défendant, in an action at law, seeks to enjoin the further 
prosecution of the action, or to set up some défense which is not 
available in a court of law, or when a défendant in a bill in equity 
proposes to file a cross-bill to obtain relief not afforded by an answer. 
In such case, if the original plaintiff be a non-resident, an order for 
a substituted service upon his attorney of record is almost a matter 
of course. I am not aware that new parties, who are not connected 
in any way with the plaintiff in the original suit, can be brought into 
court in this way. Thus, in Dunn v. Clark, 8 Pet. 1, it is said that 
the défendant in a judgment at law may file a bill in the circuit 
court to enjoin ,the judgment against the représentative of the plain- 
tiff in the judgment, and that this is but a continuation, in substance, 
of the original suit; but if other parties are made by the bill, and 
différent interests are involved, it is, as to them, an original suit, 
and the jurisdiction of the court must dépend upon their liability to 
be sued by the plaintiff, as in other cases. In this case, as there ap- 
peared to be equities, the court merely stayed proceedings upon the 
judgment, to enable the complainants to seek relief from a state 
court. So, in Sawyer v. OUI, 3 Wood. & M. 97, it is said that if the 
service relates to a new and independent action, in which the attor- 
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ney bas not been speeially retained, and is not the attorney of record, 
it becomes a question of power and authority, and not of convenience, 
how notice to appear and défend in it shall be given; and a court, 
no more than an individual, possesses a right to treat him as the 
attorney, in another disconnected suit. He is not the agent of tht 
party in that separate suit. The case of Hyslop v. Hoppock, 5 Ben. 
533, was a bill filed by an assignée in bankruptcy to set aside cer- 
tain conveyances as fraudulent against the creditors of the bankrupt. 
The défendants could not be found, but it appeared that they had 
left their son in the receipt of rents of the property sought to be 
affected by the bill, and that he transmitted such receipts to therc 
monthly. The court denied a motion for substituted Bervice upon 
the son. In respect to this question the case is not unlike the one 
under considération. 

In this case défendants are not parties to the original suit. They 
are simply lienholders of the property in the possession of this court. 
This bill is clearly an original bill, since it relates to a matter no! 
before litigated in this court by the same persons. As Mr. Justice 
Sïoby says : "Bills not original are those which relate to some mat- 
ter already litigated in the court by the same persons, and which are 
«ither in addition to, or in continuation of, an original bill, or bpth." 
Eq. PL § 16. 

This bill is undoubtedly a continuation and carrying forward, to 
some extent, of the original suit, since, in order to fis the amount of 
McNichol's interest in the partnership assets, it is necessary to dé- 
termine the validity of thèse mortgages. But none of the parties to 
this suit are parties to the other. The bill is not less on original one 
because it happens to be an outgrowth of the other. It is not unlike 
cases where assignées in bankruptcy are compelled to file bills of a 
similar nature to set aside conveyances made by the bankrupt. In 
such cases the authorities are nearly uniform that the assignée must 
proceed, not by pétition in the court of bankruptcy, but by bill in 
equity in the circuit or district courts against the fraudulent vendees 
or mortgagees. Smith v. Mason, lé Wall. 419; In re Marter, 12 N. 
B. K. 185; Bradley v. Healey, 1 Holmes, 451. 

The order for substituted service must be vacated and set aside. 
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Des Moines & M. E. Co. v. Alley and others. 

(Circuit Court, V. loiea. February, 1882.) 

1. Pleading us Equitt— Fraudulent Conveyance — Offek to Return Con- 

BIDEliATION. 

While a bill in equity to set aside a deed alleged to bave been procured by 
fraud, that avers that no considération was paid, will be sutpcient, an aver- 
ment or admission that a considération was paid, will render an averraent of an 
offer to return such considération necessary. 

2. Same— Discovbbt. 

Tbe bill in such a case should aver either (1) that the conveyance was wholly 
without considération; or (2) that it was fraudulent, and there was a considér- 
ation, which the complainant has offered to return ; or (3) that coraplainant is 
not informed, and has no means of ascerfaining, whether there was a considér- 
ation, or what the value thereof was, if any, — and that thèse i'acts are peculiarly 
within the knowledge of défendant ; and when the case i« pltii-ed upon the lat- 
ter ground, the bill should pray a discovery of the facts, and should offer to 
return any considération actually paid by défendants as soon as it is ascer- 
tained and determined by the court. 

Démarrer to Amended Bill. 

MoGbaey, J. This is a suit brought to set aside a deed executed 
by the complainant to the respondent John B. Alley on the twenty- 
third of May, 1879, conveying 2,362 acres of land. The amended 
bill charges that at the time of said conveyance the respondent John 
B. Alley was the owner of the majority of the stock of the corpora- 
tion, and by reason of that ownership exercised a controlling in- 
fluence over the officers and directors of the complainant corporation, 
whereby he induced the board of directors and the président of the 
corporation to consent to the said conveyance, and to exécute a deed 
good and sufficient in form. It is further alleged that the said re- 
spondent John B. Alley fraudulently procured and caused said con- 
veyance to be executed. With respect to the considération paid by 
the said Alley for said conveyance there are two allégations in the 
amended bill, as follows : It is first alleged "that, in truth and in fact, 
the said défendant did not pay anything whatever for said lands; 
that the books of said company were then under his charge and con- 
trol; and that he caused to be charged to himself on aecount of said 
lands and said conveyance the sum of $4,600, and over against said 
charge on said book he caused to be credited certain fraudulent 
en tries." 

If the allégation stopped hère it would amount to a charge that the 
conveyance was without any considération whatever, and would be 
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entirely sufficient. But the bill further avers as follows : "That if, 
in truth and fact, it shall be made to appear that any portion or ail 
of said $4,600 was in any manner paid by the said Alley, by just 
and proper crédits, then the said sum or price of Baid lands was and 
is grossly inadéquate to its true value, and the said défendant, by 
reason of his relationship to the said company plaintiff, and such 
inadequacy of price, is bound to surrender said lands to the plaintiff; 
that said lands were then worth, as plaintiff is informed and be- 
lieves, $10,000, and more, and hâve been since then steadily increas- 
ing in value; and défendant well knew that said lands were worth 
much more than the sum of $4,600, and that they would greatly 
increase in value from that time forward. " 

It is necessary that the several allégations of the amended bill 
should be harmonious and consistent with eaoh other. The amended 
bill would be sufficient if it distinctly alleged either of three things, 
to-wit : 

1. That the conveyance was wholly without considération ; or, 

2. That it was fraudulent, and there was a considération, which 
the complainant has offered to return to the respondent John B. 
Alley; or, 

3. That complainant is not informed, and has no means of ascer- 
taining, whether there was a considération, or what the value of the 
considération was, if there was any, and that thèse facts are pecu- 
liarly within the knowledge of the défendant John B. Alley. 

If the case is placed upon the latter ground, then the amended bill 
should pray a discovery of the facts, and should offer to return any 
considération actually paid to the respondent John B. Alley as soon 
as the same is ascertained and determined by the court. It will be 
seen that it is necessary to amend the bill in order to conform to 
thèse suggestions. The allégation concerning the value of the land 
should also be made spécifie. It is not sufficient to state that the 
complainant believes the land to be worth $10,000. In thèse re- 
spects, and to this extent, the demurrer is sustained, and the com- 
plainant has leave to amend by the February rules, and will serve a 
copy of his amendment upon the counsel for respondent. 
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Btjrns v. Scoggin and Wife. 
[Circuit Court, D. Oregon. June 20, 1883.) 

i. Attobney Fee. 

A stipulation in a mortgage that if suit is brought to enforce it the mort- 
gagor will pay the mortgagee a reasonable attorney fee for conducting such 
suit, is valid, and will be enforced by the court. 

2, Item— Costtbaot foh, uhder Power of the Court— Mubt be Reasonabj^e. 
A mortgage for $30,000 in round numbers contained a stipulation that to 
save the mortgagee " harmless," in case he was compelled to bring suit to en- 
force the mortgage, the mortgagor would pay him an attorney fee of 10 per 
centum on the amount due thereon. Held (1) that the real purpose of the stip- 
ulation was to secure the mortgagee in the repayment of a reasonable attorney 
fee in enforcing the mortgage by légal proceedings, not exceeding 10 per 
centum of the amount due thereon; (2) that the amount of such fee dépends 
upon the labor and responsibility involved in the suit, and if the amount flxed 
in the stipulation, due regard being had to the nature of the service, is exorbi- 
tant ., the court will not enforce it, only so far as, under the circumstances, may 
appear reasonable ; (3) that no défense being made to said suit, the sum of 
$50J is a suffleient attorney fee for conducting the same. 

Suit to Enforce the Lien of a Mortgage. 

G. J. McDougall and J. M. Bower, for plaintiff. 

John Catlin and T. B. Handley, for défendants. 

Deady, J. The plaintiff, a subject of the queen of Great Britain and 
Ireland, brings this suit against the défendants, W. G. Scoggin and A. 
E. Scoggin, his wife, citizens of Oregon, to enforce the lien of a mort- 
gage given by said défendants on February 24, 1882, upon certain 
tracts of land situated in Washington county, Oregon, and contain- 
ing in ail about 1,454 acres, to secure the payment of four promissory 
notes made and delivered by said W. G. Scoggin to the plaintiff on 
said day, — one for $24,000, payable on December 31, 1884, with in- 
terest at the rate of 10 per centum per annum from and after ma- 
turity, — the same being the amount then loaned to said Scoggin by 
the plaintiff. The other three were given for the interest to become 
due on said loan, as follows: One for $1,856, payable on December 
1, 1882, with interest at the rate of 10 per centum from and after 
maturity; and the other two for $2,160 each, payable on December 1, 
1883, and December 1, 1884, with like interest after maturity. The 
mortgage contained a clause giving the plaintiff the right to déclare 
ail the notes due whenever default was made in the payment of either 
of fchem. Default was made in the payment of the first interest note, 
and on December 30, 1882, the plaintiff brought this suit to compel 
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the payaient of ail the first and second notes by a sale of the mort- 
gaged promises. The moftgage also contained a stipulation that for 
the "purpose of holding the défendant harmless, and securing him 
against being put to any cost or expense by reason of having to fore- 
close said mortgage, that there should be taxed as part of the cost 
of such foreclosure proceeding at the commencement of the suit to 
foreclose, as and for the beneât of the attorney or attorneys for the 
plaintiff in such suit, an attorney fee of 10 per centum on the whole 
amount due on said notes and mortgage." 

The bill allèges that this suit is necessarily brought "to collect said 
sums of money," and "said attorney fee of ten per centum on the 
whole amount due on said notes has been earped and is due accord- 
ing to the conditions of the mortgage ; " and concludes with a prayer 
that the samej amounting in round numbers to $2,700, may be paid 
out of the proceedB of the sale of the premises. The défendant W. 
G. Scoggin answered the bill, admitting the allégations therein as to 
the exécution of the mortgage and the stipulation therein giving the 
plaintiff the right to déclare ail the notes due, and for the payment 
of an attorney fee, but "allèges that ten. per centum upon the whole 
amount now due and unpaid upon said notes is exorhitant, and that 
the défendants ought not to be required to pay the same, nor any 
greater sum than $5,00," which is ample compensation for foreclos- 
ing this mortgage ; that said 10 per centum is for the. benefit of the 
plaintiff 's attorney, and not the plaintiff, and therefore it is without 
considération. To this answer the plaintiff filed a formai replica- 
tion. Afterwards the case was heard upon the pleadings, and a stip- 
ulation filed June 4, 1883, to the effect that "the court may find 
whether or not the plaintiff is entitled to recover an attorney fee as 
claimed in the bill," and whether the same "is unreasonable or un- 
just, " and, if so, what amount should be allowed ; "and the court 
shall, of its own knowledge and the practice of the courts, détermine 
the amount of the attorney fee in case the same is reduced." 

In Wilson S. M. Co. v. Moreno, 6 Sawy. 35, and Bank of British 
N. A. v. Ellis, I'd,. 104, [S. C. 2 Fbd. Eep. 44,] this court held that 
an agreement by the maker of a promissory note to pay the holder 
a reasonable attorney fee in case the same was not paid at maturity, 
and had to be collected by law, was valid, and would be enfôrced in 
an action upon such note. And for the same reason such a stipula- 
tion is valid in a mortgage ; and so it has been generally held. Jones, 
Mortg. §§ 359, 1606; Cox v. Smith, 1 Nev. 172; McLane v. Abrams, 
2Nev. 208. 
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But there are some peculiar features in the stipulation concerning 
the attorney fee in this mortage. For instance, the fee is to be taxed 
as a part of the cost of the proceedings "at the commencement of 
the suit," "as and for the benefit of the attorney for the plaintiff." 
Counsel for the défendant insist, with much plausibility, (1) that as 
costs are never taxed until the end of a suit, because it cannot be 
known until the judgment of the court is announced who is to pay 
them, that this stipulation is void for uncertainty if not absurdity; 
and (2) that as the fee is given, not to the plaintiff who incurs the 
expense, but his attorney, the promise to pay it is without considér- 
ation and void. But I think the court ought to overlook thèse verbal 
inaccuracies and interpret the con tract as the parties evidently under- 
stood it; that is, as a promise by the mortgagor to pay the mortgagee, 
in case suit was commenced to enforce the mortgage, an attorney 
fee in such manner and time as the final decree of the court may 
direct. But the validity of the contract being admitted, counsel for 
the plaintiff contend that the amount of the fee has been fixed by 
the contract of the parties, and cannot be reduced by the court 
except upon proof of fraud. But this contract is, in most respects, 
a peculiar one. It is made between a borrower and lender, at the 
moment when the want of the latter often putB him in the power of 
the former, for a payment in the nature of a penalty, with little, if 
any, expectation on the part of the borrower that the contingency 
upon which it is to become operative will ever happen. If not a 
mère cover for usury, it, in effect, concerns the amount of compen- 
sation to be paid to an officer of this court for professional services 
herein by the adverse party, as v a substitute for his common-law 
"costs." Such a contract is in some sensé under the power of the 
court, and ought not to be enforced by it, unless it plainly appears to 
be reasonable and just. 

As was said in Wilson S. M. Co. v. Moreno, supra : 

"When the fee is so large as to suggest that it is a mère device to secure 
illégal interest or some unconscionable advantage, the court should be slow to 
enforce the payment of it, and ought probably, upon slight additional évidence 
to that effect, to refuse to allow it, or reduce it to a reasonable sum. Borrow- 
ers and lenders seldom deal on equal terms, and the necessities of the former 
often constrain them to accède to terms and conditions which are oppressive, 
in the vain hope that they will be able to meet their engagements promptly, 
and thereby avoid the payment of the charges and penalties stipulated for in 
case of failure. It would, then, be better if thèse stipulations were not made 
for a fixed sum or percentage. bût rather for such sums as the court, under 
ail circumstances, might judge reasonable and right. In this way regard 
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might be had to the nature and value of the services actually rendered by the 
attorney. Where the judgment is obtained without opposition on the part of 
the debtor, as is often the case, the fee should be less than when it is obtained 
agains; such opposition." 

What, then, is the nature and value of the services performed and 
to be performed by the attorney of the plaintiff in this case. The 
défendants hâve done nothing to enhance the labor and responsibil- 
ity of this proceeding. No subséquent mortgage has been made of 
the premises, or judgment suffered that might be a lien upon them, 
and thus compel the plaintiff to incur the expense and trouble of 
making additional parties to his bill. No opposition has been made 
to the enforcement of the mortgage, and ail that the plaintiff is re- 
quired to do to enable him to collect his debt iB simply to prépare 
and file a bill, and in due time take a decree of sale and distribution 
of the proceeds for want of an answer thereto. This service is quite 
simple, and involves only the discharge of routine duties, for the 
most part merely clérical. Of course, the matter requires reasonable 
accuracy and attention to détails, — such as dates, amounts, and de- 
scriptions of property, — while the comparatively large sum involved 
adds to the responsibility and anxiety of conducting the proceeding 
to a succeseful détermination. 

The case of Walker v. Gold&mith, 7 Or. 180, was a suit to enforce a 
mortgage for over $100,000, in which the claim of the plaintiff was 
vigorously contested in the circuit and suprême courts. Judge Boise, 
sitting in the circuit court, allowed the plaintiff an attorney fee of 
$2,500, and the suprême court tacitly approved it. In this state a 
judge of the circuit or suprême court is paid a salary of $2,000 a 
year. His duties are usually more onerous and responsible than 
those of the attorney who conducts a case before him. And although 
this salary is generally regarded by the bar and business men of 
the communityas grossly inadéquate to the service and the position, 
yet, in estimating the value of an attorney's services from judicial 
knowledge of such matters, it is proper to take into considération the 
compensation provided by law for judicial services. But, tried by 
any standard of which I hâve knowledge, or instances within my 
observation and expérience, $2,700 is an exorbitant fee for the con- 
duct of such a case as this ; and so exorbitant and out of ail propor- 
tion to the true or. conventional value of the attorney's service, that 
no court would enforce its payment nnless compelled to. 

The true intent and purpose of the provision in the mortgage con- 
v.l6,no.7— 47 
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cerning the attorney fee is well expressed therein as being for the 
purpose of holding the plaintiff "harmless" from the "cost and ex- 
pense" of a suit to enforce the mortgage if necessary; and the spéc- 
ification of 10 per centum on the amount recovered ought to be 
regafded merely as the maximum of this undertaking. It might be 
that the litigation in sueh suit, in this and the suprême court, to 
which it may be taken by appeal, would be such as necessarily to 
put the plaintiff to the expense of $2,700 for the services of attor- 
neys. But, in any event, he onght not to ask or be allowed more 
than enough to cover his reasonable expenses in this court — enough to 
save him "harmless." - 

What.then, could the plaintiff employ an attorney of averageabil- 
ity and integrity fori to'conduct the suit in this court, there being no 
occasion for or right to an appeal ? 

In Daly y. Maitland, 88 Pa. St. 384, the mortgage was for $14,- 
000, and the stipulation gave an; attorney fee of 5 per centum of 
this amount i The court declared this to be unreasonable, and sug- 
gested that 2 per centum was ample. 

I am quite certain that the plaintiff could hâve his choice of this 
bar to conduct this suit through this court, without a défense being 
made thereto, for the sum which the défendant now offers to allow 
him — $500. I ; think this is a very libéral compensation for the 
service, and therefore limit the attorney fee to that amount. 

The plaintiff is entitled to a decree for the sale of the mortgaged 
premises, and the application of the proceeds to the payment of his 
debt and the costs of the suit, including $500 as an attorney fee, less 
the costs incident to this controversy concerning the attorney fee, 
for which the défendant, W. G. Scoggin, is entitled to a decree 
against the plaintiff. 



Magowan and others v. St. Louis Kailway Supplies Manuf'g Co.* 
(Circuit Court, E. D. Missouri. June.4, 1883.) 

Plbading— Counteb-Olaims— Final Settubment. 

Where A., a manufacturer, who had agreed to consign a full line of his goods 
of the hest quality, to B. , and not to sell to any one else in the place where B. did 
■business, brûught suit against B. for a balance alleged to he due for goods con- 
signed under the contract, and B. answered first that there had been a full and 
complète final seulement of ail their aceounts between him and A., and set up 

•Keported by B. F. Rex, Esq., of the St. Louis bar. 
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three counter-claims, alleging, in the flrst, that a certain sum had been over- 
paid to A. at the time of the final setflement, by mistake, without stating spe- 
ciflcally how the error occurred ; in the second, that A., had violated his con- 
tact by seliing goods to other -parties in the place where B. did business, but 
•without stating what goods were sold, or their value; and in the third, alleg- 
ing generally that he was damaged in a certain sum by reason of the goods 
cocsigned not having been of the agreed quantity : held, on demurrer to the 
counter-claims, that they were ail bad, because inconsistent with the défense of 
a final seulement, and also that neither of them stated facts constituting a 
cause of action. 

This is a suit for $12,155.68, allegéd to be due plaintilîs tor goods 
sold and delivered to défendants. The plaintiffs are partners doing 
business under the firm name of the Trenton Eubber Works, and are 
manufacturera of rubber goods. Their transactions with the défend- 
ants were under and in pursuance of the terms of a contract between 
them and défendants, the material clauses of which are as follows : 

"First, the parties of the flrst part [plaintiffs] agrée to consign to the par- 
ties of the second part a f ull line of their rubber goods, such as belting, hose, 
and packing, and.to the best of their ability, will keep the parties of the sec- 
ond part supplied with a full and marketable assortaient; second, the parties 
of the flrst part agrée to make ail invoices sent to the parties of the second 
part at the lowest cash priées and best discounts, and to further allow the 
parties of the second part a further discount of 10 per cent, at monthly settle- 
ments; third, the parties of the flrst part agrée not to sell or consign anj 
goods to any other house in St. Louis, or vicinity, duiïng the existence of this 
agreement; * * * flfth, ail goods shall be fully warranted by the party of 
the flrst part, and shall be equal to the best goods in the market, of their re- 
spective kinds, and every invoice shall be accompanied with the regular war- 
ranty of the party of the flrst part ; * * * ninth, the parties of the second 
part are to render an account of sales on the fif teenth of eaeh month, and remit 
to parties of the flrst part, with draft for same, and also render an account of 
stock onhand; tenth, on the dissolution of this agreement the parties of the 
second part are to retain ail eut rolls of belting, and payfor same; eleventh, 
thirty days' notice shall be given by either party of their intention to dissolve 
this agreement." 

The contract was terminated by plaintiffs, who allège that at the 
time of its termination défendant owed them for goods consigned 
under it, and sold and unpaid for, $1,151.28, and $11,005.40 for "eut 
rubber belting," and for goods belonging to plaintiff at the time of 
the dissolution of the contract in possession of défendants, which they 
refused to return, and kept. The answer of défendant prior to the 
sixth défense sets out a full and complète settlement of ail the mat- 
ters complained of in the pétition. The sixth, seventh. and eighth 
défenses set up in the answer are as follows : 
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" (6) And défendant, f urther answering, says that the plaintift did not keep 
or perform said' contract on their part, but broke the sarae in this : that plain- 
tifi failed to keep défendant supplied with a full and marketable assortment 
of said goods, and the good3 f urnished were not equal to the best in the mar- 
ket of their respective grades, but were many of them defective and unmer- 
chantable, and défendant was compelled to replace defective goods sold to 
customers, and did so to an atnount in value of $830.74, which was reported 
by défendant to plaintiff, and by them allowed, and because of plaintifï's 
failure to supply défendant with goods it was compelled to buy and did buy 
in the market, to supply their trade, goods aggregating in value $1,352.39, 
which went into defendant's account sales as party plaintiff s goods, and were 
treated by both parties as advancements, for which défendant was entitled to 
crédit. At the time of the aforesaid accounting there was due from défend- 
ant for goods unsold $1,922.01, as against the same two items of $1,352.39 
and $830.74, and it was mutually ùnderstood at the time that the account 
was accordingly adjusted, but défendant has since claimed that that was a 
mistake in said adjustment, and that there is now due it from plaintiffs, on 
account of the matters last aforesaid, a balance of $261.12, for which it asks 
for judgment as a counter-claim. (7) And défendant, further answering, 
and by way of counter-claim, says that the plaintiffs broke said contract 
in this : that while said contract was in force, and défendant was selling plain- 
tiffs goods thereunder, the plaintiffs sold and consigned large quantities of 
goods to other houses in St. Louis and vicinity, to-wit: S. M. Ëumsey & Co., 
N. 0. Nelson & Co., Fox, Corby &* Co., Wabash, St. Louis & Pacific Railway 
Company, and inany others, whereby défendant lost its profits on the sales to 
said purchasers under said agreement, and was greatly damaged to the amount 
of $20,000, for which it asks judgment, with costs. (8) And for further an- 
swer, and by way of counter-claim, défendant says that plaintiffs broke said 
contract in this: that the goods so f urnished to the défendant were not equal 
to the best goods in the market of their respective kinds, but were exceedingly 
defective in quality, and many of them were returned to défendant by the 
purchasers, and défendant lost their trade in rubber goods, and were prevented 
from making the profits that they vvould hâve otherwise made by the sale of 
plaintiffs goods under said contract, by ail which it was greatly damaged in 
the further amount of $1,000, for which it asks judgment and costs." 

The plaintiff demurred to the sixth, seventh, and eighth counts of 
the defendant's answer, on the ground that "the facts set out in 
said three counts do not state facts sufficient to constitute any dé- 
fense to plaintiffs action, nor is there any cause of action stated in 
either of said counts against thèse plaintiffs." 

G. M. Stetcart, for plaintiffs. 

John G. Chandler, for défendants. 

Tkbat, J. It is plain, from an analysis of the pleadings, that thèse 
so-called défenses or counter-claims cannot be upheld. As counter- 
claims they do not comply with the requirements of pleadings, and 
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are also inconsistent with the other défenses. If the matters were 
included in the settlenient, they cannot be set up against it, except 
for fraud, etc. If thèse were errors merely, they should be specifi- 
cally stated. If other matters were not included, the answer should 
also state and set out specifically said matters, in order that definite 
issues may be tried. It is impossible, from the reading of the 
answer, to understand whether the alleged counter-claims, Nos. 7 and 
8, were matters that entered into the seulement or not. If they did, 
then the seulement must be assailed, as in No. 6 ; and assailed spe- 
cifically, which is not done in No. 6. 

The demurrer to parts of the answer is sustained. 



Wakeman, Jr., v. Hungebfoed and others. 

{Circuit Oowrt,8. D. New York. 1883.) 

Verdict Uoncmjsive— Submissk>n of Question of Pact. 

Where a clear question of fact is submitted to a jury by the court their fincT- 
ing ought not to be disturbed. 

This is a motion for a new trial. The action was brought to re- 
cover damages for the infringement of a patent for coffee-scouring 
machines. It was tried at the April circuit, in New York, and the 
plaintiff had a verdict. The défendants contended that they did not 
infringe, because one of the éléments of plaintiff 's combination — the 
ribs — was omitted in their machine. The plaintiff s experts testified 
that the machines operated precisely alike, and that the coffee and 
other substances accumulating in the space left by the défendants 
between the spikes in the outer cylinder operated to form a rib, 
which was a mechanical équivalent for the plaintiff's device. The 
défendants' experts denied this. The question was left to the jury. 

Francis Forbes, for the motion. 

Abram Wakeman, opposed. 

Coxe, J. I hâve examined with care the questions presented by 
this motion, and I am convinced that no error was committed on the 
trial of sufficient gravity to justify the court in setting aside the ver- 
dict. The propositions advanced by the plaintiff on the trial were 
sustained by testimony ; so were the propositions of the défendants. 
There was, then, a clear question of fact, which it was the duty of 
the court to submit to the jury, and their finding, in such circum. 
stances, ought not to be disturbed. The motion is denied. 
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Palmer v. Wardens and Vestbtmen op St. Stephen's Church. 

(Circuit Court, N. 1). Illinois. 1883.) 

Promissobt Note — Execution by Vestrymen of Church— Reltgious Corfo- 

BATION — LlABILITY. 

Where a negotiable promissory note upon its face doea not purport that the 
parties who signed the note as wardens and vestrymen of a church were di- 
rected to exécute such note by any vote or order or direction of the church or 
congrégation, as required by section 43 of chapter 32 of theRevised Statutes of 
Illinois, and the évidence fails to establish any such direction or order, or any 
ratification by the church or congrégation, a bona flde holder thereof cannot re- 
cover in an action on the note against the corporation. 

At Law. 

C. L. Easton, for plaintiff. 

S. Corning Judd, for défendant. 

Blodgett, J. This is a suit on a note, dated June 14 1870, for 
$1,600 and interest, payable in three years from date to Chauncy T. 
Bowen. and duly indorsed to the plaintiff. The déclaration charges 
that the défendant, a corporation organized and existing under the laws 
of the state of Illinois, made and delivered the note in question to 
Bowen, and the same was indorsed to plaintiff. The défendant pleads 
the gênerai issue, and a plea denying the exécution of the note, veri- 
fied by affidavit. The only proof on the part of the plaintiff is by 
the production of the note, and the testimony of a witness that the 
persons whose names are signed to the note admitted to him that 
they had signed the note in question as wardens and vestrymen of 
St. Stephen's church, and the further testimony of the plaintiff that 
she is the holder of this note, for value, by purchase from Bowen. 

Sections 35 to 49 of chapter 32 of the Bevised Statutes of Illinois 
provide the mode of organizing, and the powers and duties, of relig- 
ious corporations in this state. Section 35 provides — 

"That any church, congrégation, or society formed for the purpose of re- 
ligious worship may become incorporated in the manner follovving, to-wit: 
By electing or appointing according to its usages or customs, at any meeting 
held for that purpose, two or more of its members as trustées, wardens, and 
vestrymen, or such other ofïicers whose powers and duties are similar to those 
of trustées, as shall be agreeable to the usages and customs, rules or régula- 
tions, of such congrégation, church, or society, and may adopt a eorporate 
name ; and upon the filing of the affidavit, as hereinaf ter provided, it shall be 
and romain a body politic and eorporate by the name so adopted." 
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Section 43 reads as follows : 

"The trustées shall hâve the care, custody, and control of the real and Per- 
sonal property of the corporation, subject to the direction of the congrégation, 
church, or society, and may, when directed by the congrégation, church, or 
society, erect houses or buildings and improvements, and repair and alter the 
same, and may, when so directed, mortgage, incumber, sell, and convey any 
real or personal estate of sueh corporation, and enter into ail lawful contracts 
in the nameof and in behalf of such corporation." 

The proof in this case wholly fails to show that this contract, or 
the making of this note, was directed or authorized, or has been in 
any manner rajfcified, by the congrégation or body of this corporation. 
It is upon its face merely a naked promissory note, by which the ward- 
ens and vestrymen of St. Stephen's church promise to pay the sum 
in question. It purports on its face to be the contract of the corpo- 
ration as such. The paper does not, on its face, purport to hâve 
been made by virtue of any vote or order or direction of the church 
or congrégation ; so that while the plaintif! in this case may be, and I 
hâve no doubt, from the proof, is, a bona fide purchaser of this note 
for value, yet the case does not corne within the large class of cases 
which are found in the books where a corporation has been held lia- 
ble, or rather estopped from denying its liability, in favor of a bona 
fide purchaser for value, because the paper on its face recited that 
the proper preliminary steps or conditions précèdent by which such 
a contract could be made had been complied with. Hère there is 
no évidence whatever, either produced on the trial or existing on the 
face of the paper itself, that this congrégation had ever given any 
directions for the exécution of this note, or that it has ever since that 
time ratified it. 

There was some évidence in the case that interest was paid on 
three occasions in ail, but the proof fails to show that this interest 
was paid by the défendant corporation, or by any one acting for it. 
It was paid by a clerk of Mr. Bowen, and, for aught we know, Mr. 
Bowen himself may hâve paid this interest; at any rate, there is no 
proof that the corporation ever sanctioned or directed the payment 
of interest, or that it was paid at the instance or direction of the con- 
grégation, so as to work a ratification or estoppel in pais. 

The proof on the part of the plaintifs that certain persons, whose 
names are signed to this note, admitted that they had signed the 
same as wardens and vestrymen of this corporation, and that they 
were such wardens and vestrymen at the time of signing, cannot, 
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standing by îtself, bind the défendant corporation, as tbere is no rule 
better settled than that a person cannot admit himself into office, 
nor, by simply admitting his own agency, bind his principal. 
The issues, therefore, must be found for the défendant. 



Hall v. Union Pac. Et. Co. 

Circuit Court, D. Colorado. June 18, 1883.) 

Négligence— Whetheb a Question of Law ob Fact — Visible and Obvious 

DaNGEB— CONTBIBUTOBY NEGLIGENCE. 

Under the circumstances of this case, whether the railroad company was 
guilty of négligence in allowing a telegraph pôle to remain so near to its track 
that an employé, while in the discharge of his duty, was injured by colliding 
therewith, is a question for the jury, and the demurrer should be overruled. 

Hallett, J., (prally.) The case of Hall against the Union Pacific 
Eailway Company is an action for injuries received by the plaintiff 
while in the service of the company. He avers that he was a fire- 
man on one of the locomotive engines used on the defendant's road, 
and that upon one occasion, while engaged in the performance of his 
duties, it became necessary to take notice of one of the boxes of the 
tender or engine, which had become heated. He was instructed to 
do this by the engineer. In leaning out of the car for that purpose 
he came in contact with a telegraph pôle which stood within 12 inches 
of the car. The négligence alleged against the company is in allow- 
ing the pôle to remain in that position so near to the road. Upon 
that question there are conflicting authorities, as is usual in a case 
of this kind. In some cases precisely the same — one, afc least, as to 
the nature of the obstruction, except that the pôle was a little further 
from the track than this one — the company was held liable for allow- 
ing the obstruction to remain there. In other cases in point it is held 
that such an obstruction, being a visible and obvious danger, the 
servant must take care of himself. My judgment inclines to the 
opinion, as to this particular obstruction, it is a question for the jury 
to détermine whether the company was négligent in permitting it to 
remain so near the track. 

The demurrer will be overruled. 
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Katzenberger and others v. City of Aberdeeh.* 
(District Court, N. D. Mississippi, E. D. April Terni, 1883.) 

1. Power of Municipal Corporations to Issue Commercial Secubities. 

A municipal corporation has no power to issue commercial securities coupon 
bonds, payable to bearer, in payments of subscriptions to the capital stock of a 
railroad company, unless by législative authority, either express or necessa- 
rily implied. 

2. Charter of the City op Aberdeen— Amendment op November 15, 1858. 

The amendment of November 15, 1858, to the charter of the city of Aberdeen, 
authorizing a subscription to the capital stock of the New Orléans, Jackson & 
Great Northern Railroad Company, or any other railroad company, contains 
no authority, express or implied, to the city council to issue bonds to pay the 
subscription. 

3. Construction op Enabling Btatutes. 

The history and public policy of the state may be considered in arriving at a 
proper construction of Btatutes of this character. 

4. Curative Act op 1872— Its Extent and Opération. 

The construction of the suprême court of Mississippi that the fourth section 
of the act of 1872, known as the curative act, was intended only to apply to 
subscriptions made after the adoption of the constitution of 1869, in pursuance 
of laws enacted under it, is binding upon this court, and w ; .ll be adopted by 
it. 

At Law. 

Craft ê Cooper and Calvin Perkins, for plaintiffs. 

Syhe8 é Bristow and Davis, McFarland & Paine, for défendant. 

Hill, J. Plaintiffs' déclaration in this case in substance avers 
that the défendant is a corporate body ereated by the laws of the 
state of Mississippi; that by an act of the législature of this state, 
approved November 15, 1858, said corporation was authorized to 
subscribe and contract with any railroad company for capital stock 
therein for the use of said city of Aberdeen ; that af terwards, under 
and by authority of the laws of said state, a railroad company was 
organized by the name of the Memphis, Holly Springs, Okolona <& 
Selma Eailroad Company; that afterwards the défendant corpora- 
tion, by its mayor and selectmen, did subscribe for 1,000 shares, of 
$100 per share, of the capital stock of said railroad company, and as 
a part of said subscription, contract, and agreement, did eontract 
and agrée to issue to said company in payment of said capital stock 
its bonds, with interest coupons attached, amounting to $100,000, due 
and payable 20 years after date ; that in pursuance of said contract 
• said subscription was made and said bonds issued, bearing" date April 
j 26, 1870, and delivered to said company, — said bonds being made pay- 

•Afflrmed. See 7 Sup. Ct. Rep. $47. 
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able to said raiiroad company or bearer at ita office, or their agency 
in the city of New York, and having attached thereto coupons for in- 
terest at 8 per cent, per annum, payable semi-annually. The décla- 
ration further averB that said bonds contain on their face the follow- 
ing récitals, viz.: 

"Tins bond is issued ia payaient of stock of the Memphis, Holly Springs, 
Okolona & Selma Raiiroad Company, under and pursuant to the constitution 
and laws of the state of Mississippi, and the charter of the city of Aberdeen, 
and the ordinances passed by the mayor and selectmen of the city of Aber- 
deen on the twenty-sixth day of April, 1870." 

Copies of the bonds and interest coupons attached are Bet out in 
the déclaration, as well as a copy of the ordinance of the mayor and 
selectmen, authorizing the subscriptiori and issuance of the bonds 
and coupons. The déclaration further avers that in Mareh, 1874, 
plaintiffs became, and now are, the bearers, owners, and holders for 
value of 156 of the 200 bonds so issued, amounting to $78,000, with 
the interest coupons attached, except that the first seven coupons on 
each had before that time been detached and paid. Thèse are ail 
the récitals that need be made from the déclaration to arrive at an 
understanding of the questions raised by the demurrer. To this 
déclaration the défendant interposes a demurrer setting out eight 
causes or grounds, but after considering the same with the light given 
by the exhaustive arguments of the distinguished counsel on both 
sides, and a thorough review of the authorities produced, I am satis- 
fied that only two of the grounds need be considered, which must be 
décisive of the case. Thèse are — First, was there authority, express 
or necessarily implied, in the défendant to issue the bonds and the 
coupons sued upon? and, second, if not, has their issuance been Bince 
established and confirmed by the législature, or by the acts of the 
city through its officers? 

That there was no express authority to issue the bonds îs admitted, 
and that there has since been no législative act expressly approving 
and conûrming , their issuance is also admitted. The rule is well 
settled by ail the décisions of the United States suprême court from 
Knox Go. v. AspinwaU, 21 How. 539, up to the présent time, that to 
render thèse securities valid there must hâve been législative author- 
ity, express or necessarily implied, authorizing their issuance. It is, 
however, equally well settled that the législature may, by a curative 
act, remedy irregularities and such other defects as it might hâve 
provided for in the original grant of power. 

The act of the législature authorizing the city of Aberdeen to sub- 
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scribe for capital stock, relied upon aB authority for the isBuance ôî 
the bonds and coupons averred in the déclaration, is as MIowb, viz. : 
" That the mayor and selectmen of the city of Aberdeen be, and they are 
hereby, erapoweied to contract with the New Orléans, Jackson & Great North- 
ern Railroad Company, or with any other railroad company, and to subscribe, 
in the name and for the use of the city of Aberdeen, as many shares of the 
capital stock of said company, and upon such terms and conditions, as they 
may stipulate and agrée upon, not exceeding in atnount the sum of one hun- 
dred dollars." 

The second section of the act provides — 
" That the mayor and selectmen of the city of Aberdeen are hereby empow- 
ered to levy and collect a tax on ail the property within the corporate limita 
of said city subject at the time to state and county tax, and upon the annual 
gross incomes of ail persons or corporations residing or doing business within 
the corporate limits of said city, to be applied to the payment of the aforesaid 
subscription for stock as provided in the first section of this act: provided, 
that before such tax shall be levied the satne shall be approved by a majority 
of the légal voters of said city, to be ascertained by an élection to be held as 
other élections in said city." 

The third section provides for the appointaient of a colleetor and 
for the machinery for collecting the tax. 

It is neeessary to ascertain the true intention of the législature in 
passing this act, and in order to arrive at a satisfactory conclusion 
on this point we must look into the history and policy of the state in 
relation to this subject at the time the act was passed. Before that 
time, and for a considérable period afterwards,— in fact, not until 
some time after the late war, — no authority had ever been granted 
to counties, cities, or towns in this state to isBue bonds in payment 
of subscriptions to capital stock of railroad companies. No such au- 
thority was ever claimed, and no such bonds were ever issued. Pay- 
ment was habitually provided by taxation, and such is the provision 
found in this act. The act further provides that the tax shall not 
be levied to pay ^he subscription without the assent thereto of a ma- 
jority of the qualified voters within the city. The mayor and alder- 
men were authorized to contract for the subscription for capital stock 
upon such terme and conditions as might be agreed upon, which it is 
reasonable to présume was meant to empower the contracting par- 
ties to stipulate as to the amount and time of payment, and any other 
condition as to the location of the road, time for completion, etc., but 
ail with référence to the source and manner of payment provided in 
the second section of the act. The subscription was but one step in 
the contract, giving ail its terms and conditions to enable the voters 
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to détermine whether they would authorize the levying of the neces- 
sary tax for its payment. The contract was incomplète, and had no 
binding force until this assent was given in the mode provided in the 
act. 

Taxation is the only mode provided for the payment of the sub- 
scription, and excludes the idea of any other mode. The tax-pay- 
ers, represented by a majority of the qualified voters, by the act had 
the right, and were given the privilège, of knowing what amount of 
taxes were to be raised, and when paid, and the subscription, or, 
rather, the proposed subscription, with ail its terme as agreed upon 
between the corporate authorities and the company, were to be made 
known to the voters before the vote was taken. 

The case of Wells v. Sup'rs Pontotoc Co., first decided by this court, 
and afterwards affirmed by the suprême court of the United States, 
(102 U. S. 625,) I am satisfied, fully suBtains the above positions. 

Without further comment on this branch of the inquiry, I am sat- 
isfied there was no implied or other authority to issue the securities 
sued upon, which brings us to the considération of whether or not the 
issuance of the securities sued on was afterwards approved and rati- 
fied by the actof 1872, relied upon as a confirmation and ratification 
of the acts of the municipal authorities in making the subscription 
and issuing the securities. 

The fourth section of this act is as follows : 

" That ail subscriptions to the capital stock of said Selma, Marion & Mem. 
phis Eailroad Company, made by any county, city, or town in this state, which 
were not made in violation of the constitution of this state, are hereby legal- 
ized, ratified, and conflrmed." 

This act says nothing about the issuance of bonds and coupons. 
It may be admitted that the name of the Selma, Marion & Memphis 
Eailroad Company is but a change of the name of the Memphis, 
Holly Springs, Okolona & Selma Eailroad Company, and that the 
intention was to ratify and confirm subscriptions to the capital stock 
of the last-named company by the name it now bears, and that the 
effect of the act was to cure any defects in subscriptions to the capi- 
tal stock of said company. Yet, if I am correct in holding that the 
subscription as made was unauthorized by law and of no binding 
force, without the assent of the légal voters of the city for the levy 
of taxes to pay the subscription, which it is not alleged was given, 
it remained a nullity and was incurable. The législature will not be 
presumed to hâve intended to make a contract for the city of Aber- 
deen to which it.had never been a party. The action of the may or 
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and selectmen, being without authority of law, was as though it never 
had been. But I aœ relieved from further difficulty on this question 
by the construction given to this act by the suprême court of the 
state, found in the opinion of the court in the case of Sykes v. May or 
and Aldermen of Columbus, 55 Miss. 115. 

The construction given by the court in that case is that the légis- 
lature only intended by this act to ratify and confirm subscriptions 
made by counties, cities, and towns to the capital stock of this rail- 
road company, authorized by the act of 1870, when not in confliet 
with the fourteenth section of article 12 of the constitution of the 
state; and further, that the législature could not cure andvalidate by 
that act a subscription for stock when the subscription would hâve 
been invalid under the provisions of , the constitution if then made 
for the first time. 

The numerous authorities referred to by Chief Justice Simrall, in 
his able opinion, fully sustain the conclusions reached in that case; 
and, whether so or not, it is a construction given by the suprême court 
of the state upon one of its own statutes, and is binding on this court. 
Applying this construction of this statute to the bonds and coupons 
in this case, théy dérive nobenefit whatevër from this législation, 
and consequently hâve no validity whatevër. 

I might refer to the numerous authorities cited and relied upon by 
counsel on both sides, but it would extend this opinion, alreàdy too 
long, without benefit to any one. 

The resuit is that the demurrer to the déclaration mùst be sus- 
tained, with leave to plaintiffs to amend, if they are advised so to do. 

Plaintiffs declining to amend, judgment final was rendered for de- 
fendant. '"■'". 



Madeira ». Merohants' Exchange Mut. Ben. Soc* 

{Circuit Court, E. D. MUtowri. June 4, 1883.) 

Insurance — Mutuaï. Benevolent Society— Failtjke to Pat Dues. 

Where a certiflcate of membership, in the nature of a life policy, issued by a 
mutual benevolent society, provided that the amount of insurance therein spec- 
ified should be paid in case of the member's death to his beneficiary, on con- 
dition that he had " complied with the by-laws of the society," and the by-laws 
provided that members should forfeit their membership if they failed to pay 

•Keported by B. F. Eei, Esq., of the St. Louis bar. 
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their dues within 30 days after publication of an assessment, and it appeared 
from the évidence that the assured had failed to pay an assessment 'within the 
time specified, and that it remained ùnpàid at the time of his death, held, that 
ne had forfeited hia membership, and that there eould beno recovery underhis 

certificate. 

This is a suit brought by the widow of Walter C. Madeira to re- 
cover insurance upon her huBband's life, alleged to be due from the 
défendant, a corporation organized under the laws of Missouri, of 
which Mr. Madeira is alleged to hâve been a member at the time of 
his death. The by-laws of the association provide that any mem- 
ber who shall fail to pay his dues within 30 days after the publication 
of a notice of an assessment shall forfeit his membership. 

Evidence was introduced at the trial tending to show that notice of 
an assessment had been published about seven months before Mr. 
Madeira's death, and that at the time of his death he had not paid 
the amount assessed againsthim. His certificate of membership was 
introduced in évidence and was as follows : 

"This is to certify that "Walter C. Madeira is a member of the Merchants' 
Exchange Mutual Benevolent Society of St. Louis ; that he is a contributor to- 
the benefltand local funds of said society, and upon the condition that the 
statements contained in his application for membership are true, and that he 
bas complied witli the by-laws of the society, then the sum of one dollar for 
each member of the society at the time of his death will be paid to his ben- 
eficiary, upon satisfactory évidence of death being furnished to the board of 
trustées." 

Robert Marbison and Hannihal Loevy, for plaintiff. 

Dyer, Lee é Ellis, for défendant. 

Tebat, J. The briefs and authorities hâve been fully considered, 
and nothing is found ta take this case out of the rulings by the United 
States suprême court. The forfeiture of the policy was complète 
before death, and nothing in the nature of a waiver to avoid forfeiture 
is shown. Stringent as are the rules in ordinary life policies, they 
should be more rigidly applied in mutual associations. If, under the 
latter, parties do not meet their obligations, whereby losses may be- 
paid, why should not forfeiture of their interests be upheld? 

Finding and judgment for défendant. 
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Mobile S avisos Bank v. Fatty. 
(District Court, N. D. Mississippi, E. D. Qctober Term, 1882.) 

1. Promissoky Notes— Law Governing— Législative Enactments — How Con- 

8TRTJED. 

Where, by two several acts of the législature of Alabama, — the one of 1867, 
the other of 1873, — bills of éxchange and promissory notes, payable at a bank or 
private banking-house, were declared to be governed by the commercial law, and 
oy thê other and later'enactment bills of ëxchange and promissory notes, pay* 
able at a bank or banking-house, or a certain place of payment therein designated, 
were declared to be so governed ; and where both thèse provisions were brought 
forward in the Code of 1876 of said state,— the one under section 2100, the other 
under section 2094 thereof , — held, that the insertion of the provision of 1867 in 
the Code must be considered as an oversight on the part of the codiflers, and 
that the act of 1873 repealed the act of 1867, so far as there was any conflict 
between themu 

2. Same — Législative Intent. 

The suprême court of Alabama^ in cases like the aliove, has decided that, in , 
determining the législative intent, the dates of the enactment will be looked to, , 
and the one last in time will be held as the law. 

At Law. 

R. P. Dischon, for plamtitt. 

Rêves é. Rêves, for défendant. ' 

Hill, J. The question now presented for décision arises upon 
plaintiff's demurrer to défendante second and third pleas. The déc- 
laration in substance avers that the note suèd upon anddescribed in 
the déclaration was executed and delivered to Bush, Yates & Go., 
and made payable at the office of the payées in the city of Mobile, 
Alabama, payable to their ôfder ; that before the maturity of the 
note, Bush, Yates & Co., for value, indorsed and delivered the sanie 
to the plaintiffs, who became the bonajide hôlders thereof. • The sec- 
ond plea avers that before the défendant had notice bf the trahsferof 
the note to plaintiffs, he had paid the amount of said note by ship- 
ments ôf cotto'n to said Bush, Yâtës & Co., which they applied to their 
own use, by which said note was f ully paid ofï and discharged before i 
the commencement of this suit. The question raised by the demurrer 
is, does this plea présent a valid défense to this action ? It is ad- 
mitted that, the note being made payable at Mobile, the rightB of the 
parties must be determined by the lawa in force in Alabama at the 
time the note was given and the rights of the plaintiffs accrued. It 
is also admitted that the construction given to the statutes of Ala- 
bama by the suprême court of that state will be adopted by this 
court. It is further admitted that, this note being made payable at 
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the office of Bush, Yates & Co., in Mobile, under the act of the légis- 
lature of Alabama of 1873, (if that act was in force when the note 
was executed,) the défense set up in the plea cannot avail. But it 
is contended by defendant's counsel that, by reason of the insertion 
of the act of 1867 in the Code of 1876, the act of 1873 was repealed. 

The act of 1867 provides that "bille of exchange and promissory 
notes, payable at a bank or private banking^house, are governed by 
the commercial law." This provision was brought forward in the 
Gode of 1876 as section 2100, so is the provision of the act of 1873, 
under section 2094, which describes what shall be negotiable in- 
struments, as follows : "Billa of oxchange and promissory notes pay- 
able at a bank or banking-house, or a certain place of payment therein 
dèsignated, are governed by the commercial law;" referring to the 
act of April 8; 1873. The only différence in the provisions of sec- 
tion 2094 and 2100 is that in section 2094 bills and notes, payable 
at a place mentioned therein, are made commercial paper, which is 
not so made under section 2100. 

It is expressly held by the suprême court of the United States, in 
the case of Oates v. Nat. Bank, 100 U. S. 239, that the act of 1873 
repealed the act of 1867, so far as there was any conflict between 
them. 

It is clear that the insertion of section 2100 in the Code of 1876 
was an oversight in the codifiers, which was not observed by the légis- 
lature when it was adopted. The suprême court of Alabama, in such 
cases, has decided that, in determining the législative intent, the dates 
of the enactment will be looked to, and the one last "in time will be 
held as the law." See State v. Slater, 60 Ala. 213; Tosey v. Tripley, 
60 Ala. 249, and other cases. 

I am satisfied that the demurrer to this plea must be sustained. 
It is not insisted that the third plea is a défense to the action, and 
if it was so insisted could not be maintained. So that the demurrer to 
this plea must also be sustained. The défendant will be allowed to 
plead over if he so desires. 
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In re Ewing, Si., Bankrupt. 

(Circuit Court, B.lndiana. May 10, 1883.) 

1. Bankruptct— Assionee's Sale— Sufervjsory Poweh of thb Couina. 

Assignées' sales, being made under order of the court, must be regarded as 
judicial sales, and in the absence of anything unf air or wrong should be sus- 
tained by the court ; the one whose rights should first be considered being the 
purchaser. 

2. Same— Bankrupt Law— Amendment of 1874. 

The amendaient to the bankrupt law of «Tune 22, 1874, $ 4, providing that 
the court, on the application of any party in interest, shall hâve complète 
supervisory power over salea, including the power to set aside the same and 
order a resale, so that the property sold slmll realize the largest sum, was no 
more than a déclaration of the power of the court over such sales, and was not 
intended to compel the court, in ail cases where property had been sold at less 
than its value, to set it aside ; this is a matter largely in the discrétion of the 
court. 

On Eeview from District Court. 

Mr. Anderson, for Holladay. 

Mr. Bell, for Bass. 

Deummond, J. The assignée, under the order of the district court, 
sold at auction, for cash, and to the highest bidder, Jesse Holladay, 
lot 5, in block A , in Duncan's addition to Chicago. The sale was 
subject to the approval and confirmation of the district court. 

A printed list of certain lots to be sold was given to various persons 
présent at the sale, including lot 5, in block 4, and, among others, to 
John H. Bass, which contained an appraisement of the lots; that of 
lot 5, in block 4, being $5,750. Mr. Bass was présent at the sale 
for the purpose of purchasing, and did buy one of the lots sold. Ac- 
cording to his statement he kept his finger on the list of lots and 
their appraisement, and at the time of the bidding on lot 5 he made 
a mistake, as he allèges, as to the direction in which his finger was 
pointed, and supposed that the appraisement was $4,750, and under 
that impression, as he states, permitted the lot to be struck off to 
Mr. Holladay, who at the time paid $2,362.50, and took a certificate 
from the assignée to that effect, and after an examination of the title 
paid the balance of his bid on the twenty-ninth of November, 1882, 
and took a certificate from the assignée to that effect. The sum bid 
by him was $4,725. Shortly after payment of the purchase money 
the assignée reported the sale to the court, for its action thereon. 
Mr. Bass seems to hâve made no complaint at the time of the sale 
v.l6,no.7— 48 
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or immediately thereafter, although at once informed of the true ap- 
praisement of the lot. It should be stated that the assignée did not 
announce the amount of the appraisement of each lot, although it 
was contained in the printed lists in the hands of many of the per- 
sons présent, and of Mr. Bass, as already stated. On the sixth of 
December, 1882, Mr. Bass filed objections, in the form of a protest 
against the sale, claiming that the price paid for the property was 
inadéquate, and on the hearing, on the second of February, 1883, 
the court decreed "that if the Baid Bass should pay to the assignée 
within 10 days the amount of Holladay's bid, with the sum of $1,000 
in addition," then the sale was to be canceled, and the money re- 
funded to Holladay; and thereupon the property was to be sold over 
again by the assignée, on. due notice given ; and in case BaBS failed 
to make the payment, the assignée was to exécute a deed to Holladay 
for the property. Holladay was allowed to become the purchaser by 
an increase of his bid. Bass aceordingly did pay to the assignée the 
amount naraed. Holladay, the purchaser, filed bis pétition in re- 
view, asking for a reversai of the order of the district court, alleg- 
ing that the sale to him was fair and open, with numerous bidders 
présent, and that he is entitled to a deed for the property, on the bid 
and amount paid by him. 

The amendment to the bankrupt law of June 22, 1874, § 4, pro- 
vides: "The court, on the application of any party in interest, 
shall hâve complète supervisory power over such sales, ineluding the 
power to set aside the same and to order a resale, so that the prop- 
erty Bold shall realize the largest sum." 

If this were an ordinary sale by a master, under a decree in chan- 
cery, there could be no doubt but that the sale to Holladay must 
stand, and the question is whether, because this is a bankrupt sale, 
and because of the language just quoted, a différent rule shall prevail. 
Is the amendment of 1874 to the bankrupt law any more than a déc- 
laration of the power and duty of the court, independent of its enact- 
ment, or does it change the gênerai rule applicable to such cases? 
John H. Bass is a large creditor of the bankrupt. 

There aretwothings to beconsidered always in cases of this kind; 
one is the rights of the purchaser at the sale, and the other, the 
rights of the creditors. If the amount which has been paid at the 
sale is so disproportionate to the actual value of the property as to 
show that there must be something wrong or unfair conriected with 
the purchase, then it is the duty of the court to set aside the sale; 
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Dut if, on the other hand, everything appears fair, and conducted in 
good faith on the part of the agent selling the property, and of the pur- 
chaser, although it may not hâve brought its actual value, the court 
should not set the sale aside. 

Tins must be regarded as a judicial sale. It was made under the 
order of a court. It was subject to the action of the court for confir- 
mation, or to set it aside, as the court should deem just and équi- 
table. The amendment of 187i to the bankrupt law seems to hâve 
been passed out of extrême caution, for the purpose of enabling the 
court to prevent the sacrifice of property at bankrupt sales ; but, in 
fact, it was nothing more than a déclaration of the power of the court 
over those salés which existed independent of that amendment; and 
it certainly could not hâve been intended to compel the court, in ail 
cases where property had been sold at less than its value, to set it 
aside, because it expresely leaves the matter in the power of the 
court, and the question always is whether there has been a proper 
exercise of the discrétion with which the court is clothed. 

The ground upon which the objection resta in this case is, not that 
there was anything unfair in the conduct of the sale, nor that there 
was not ample compétition at the sale, but that the property was 
worth more than was bid and paid, and that the objector made a 
mistake as to the appraised value of the property. But this ap- 
praisement had no immédiate connection with the order of the court, 
and it does not appear that the fact of the appraisement was made 
known to the court at the time the order of sale was entered. It was 
a valuation growing oui of the gênerai settlement of the Ewing estate, 
connected with some chancery proceedirigs in this court, and the mis- 
take was made by the objector himself, with ail the means before 
him, if he had exercised reasonable attention to the list in his hand, 
of determining what the appraisement was. 

I hâve already expressed my views upon the necessity of sustain- 
ing ail judicial sales which are conducted fairly and in good faith, 
where the price bid is less than the value of the property, — In re Third 
Nat. Bank, 9 Biss. 535, [S. C. 4 Fbd. Bep. 775,]— and I think there 
is nothing in the facts of this case to take it out of the rule there 
stated. It is more important that a sale such as was made hère 
should be sustained by the court, than that it should be set aside 
simply because some one cornes forward and offers more for the prop- 
erty than the amount bid by the purchaaer, and therefore the decree 
entered in this case by the district court must be set aside, and the 
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assignée required to make the necessary deed to the purchaser ; and, 
in view of the action of this court upon the pétition of the purchaser, 
it would be nothing more than just that the objector should pay the 
costs in this court. 



In re State 1ns. Oo., Bankrupt. 

(District Court, N. D. Illinois. June 11, 1883.) 

1. Bankruptcy— Fikbs Insurance— Loss— Fraudulent Purchase of Claims. 

Where a party whose estate will pay 50 cents on the dollar, intending to go 
into bankruptcy, gets a friend to buy up ail or a part of his indebtedness at 10 
cents on the dollar, upon f aise statements of fact as to the amount of dividend 
his estate will pay, no court in bankruptcy would hold that an indebtedness 
thus obliterated by fraud could not be proven against the bankrupt's estate. 

2. 8amk — Adjustment of Claim— Waivkb. 

In this case, the adjustment of the claim against the insurance company, 
made with the party who had fraudulently procured its assigntnent, must be 
held a waiver of the clause in the policy requiring suit for a loss to be brought 
within one year after the loss occuned, and such waiver will inure to the real 
owner of the claim. 

In Bankruptcy. 

E. A. Otis and A. S. Bradley, for William Bross. 

Blodgett, J. At the time of the great fire of October 8 and 9, 
1871, William Bross held a policy issued by the bankrupt company 
for $5,000, on which the loss by said fire was total. In the fore- 
part of November, 1871, représentations were made to Mr. Bross to 
the effect that the assets of the company would not enable it to pay 
over 10 cents on the dollar of its liabilities, and acting upon the be- 
lief that thèse représentations were true, he transferred the policy 
and his claim under it to J. B. Smith for $500. The policy was 
presented to the proper officers of the company by Smith, the liabil- 
ity of the company upon it admitted, and a certificate of indebted- 
ness for the amount of the policy issued to Smith. This certificate 
of indebtedness was assigned by Smith to the National Loan & Trust 
Company. The State Insurance Company and National Loan & 
Trust Company were both in the control of the same men as officers 
of the two corporations, and I hâve no doubt from the proof that 
this purchase was made in pursuance of a conspiracy between cer- 
tain of the officers and managing members of the two corporations 
for the purpose of enabling such persons to absorb the entire funds 
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of the insurance company; that at the time this purchase was made 
the assets of the insurance company were sufficient to make this 
policy worth at least 20 per cent, of its face value in any contingency ; 
that J. B. Smith, whatever may hâve been the fora of the ■ trans- 
action, did not make the purchase of this policy for his own use, nor 
on his own account, but acted wbolly in behalf of the parties to the 
scheme for absorbing the funds of the insurance company. 

The fifth of September, 1872, and after the facts in regard to the 
purposes of the parties connected with the bank and insurance com- 
pany had been disclosed by proofs taken under the directions of this 
court, Mr. Bross filed with the register, and as part of the proceed- 
ings in this case, a notice that he claimed the right to rescind the 
assignment of said policy on the ground that it had been procured 
f rom him by fraud, and af terwards he filed a bill in equity to set aside 
that assignment. Fending said bill a décision was made in this case 
in substance to the effect that the National Loan & Trust Company 
had purchased this, with other policies, with the funds of the insur- 
ance company, and that such policies, and the certificates issued in 
adjustment of the losaes on such policies, were void in the hands of 
the National Loan & Trust Company. 

After this décision Mr. Bross seems to hâve taken no further steps 
with his chancery suit, but in July, 1875, he proved his claim in 
bankruptcy against the bankupt's estate on this policy, and the claim 
was duly allowed by the register. In January, 1877, the assignée 
filed his pétition for a re-examination and expunging of this claim, of 
which due notice wasgiven the claimant. By reason of some papers 
being mislaid, a final hearing upon the merits has been delayed until 
recently. The reasons urged by the assignée for expunging the claim 
are : (1) That Mr. Bross does not own the claim ; (2) that the proof of 
loss was not made in apt time, as required by the terms of the policy, — 
that is, the policy contained the usual clause that no suit could be 
maintained for a loss under it, unless commenced within one year 
after the loss occurred; that the loss occurred inOctober, 1871, and 
proof of this claim in bankruptcy was not made until July, 1875. 

In regard to the first point, I do not understand that any one else 
haB proven a claim against the bankrupt's estate on this policy. 
The attempt of the National Loan <fe Trust Company to prove its 
claim on this and other policies it had purchased, was held to be 
fraudulent and its claim rejected. , Long before this décision was 
reached Mr. Bross had given notice to the register that this policy 
was fraudulently obtained from him, and that he insisted upon it as 
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a claim in his favor against the bankrupt's estâtes and proceedings 
were instituted by suit in equity to bave the assignaient to Smith and 
the National Loan & Trust Company set aside. When the court 
held that the National Loan & Trust Company had no title and could 
obtain no title to this and the other policies it had purehased -with 
the money of the insurance company, I cannot see what reason there 
was for Mr. Bross to further prosecute his equity suit. If the poliey 
had been purehased with the money of the company for its full value, 
and without fraud. by Smith and those acting with him, undoubtedly 
the légal effeot of sueh purchase would be to oancel the poliey as a 
claim against the bankrupt estate. But the effect of the décision of 
the court as to the purchase of thèse claims by the National Loan & 
Trust Company was to make the National Loan & Trust Company, and 
those acting with it in regard to those claims, the agents of the insur- 
ance company. And if they perpetrated a fraud on the holder of 
this poliey, as the proof clearly shows they did, the insurance com- 
pany, whether in bankruptcy or out of it, cannot take advantage of 
such fraud. And I do not think it was necessary for Mr. Bross, 
after the action of the court in regard to thèse claims held by the 
National Loan & Trust Company, to prosecute his bill in equity to a 
final hearing. The title of the National Loan & Trust Company 
to the poliey was fraudulent as against the insurance company, 
and the insurance company cannot be heard to insist that the claim 
is canceled if its agent obtained it from the actual owner by fraud. 

If a man intending to go into bankruptcy, whose estate will pay 
50 eents on the dollar, gets a friend to buy up ail or a part of his in- 
debtedness at 10 cents on the dollar, upon false statements of fact as 
to the amount of dividend his estate will pay, I think no court in 
bankruptcy would hesitate a moment in holding that an indebted- 
ness thus obtained by fraud could be proven against the bankrupt's 
estate. 

As to the last point — that the claim was not proven in apt time — 
I do nbt doubt that the adjustment of the claim by the insurance 
company while it was held by Smith, and the issue of the certificate 
of indebtedneBS, is a waiver of the year clause in the poliey, and that 
this waiver mures to Bross, the real and équitable owner of the claim, 
as fully as if the certificate had been issued to him. In re Firemen's 
Ins. Co. 3 Biss. 462. 

The pétition to re-examine and expunge the claim will be dis- 
missed. 
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Baenes, Assignée, v. Vetterlein and others.* 
(Circuit Court, 8. D. New York. June 6, 1883.) 

1. Fraudulent Assignment under Section 5129, Rkv. St. 

Proofs showed satisfactorily that défendant was in contemplation of insolv- 
ency at the time ne assigned, and that the assignaient to his wife and children 
•was purely volunlary, and presumptively fraudulent under section 5129 , Rev. St. 

2. Same— Disposition of Firm Property by its Memberb. 

It is entirely compétent for the members of a firm, as between themselves, to 
make such disposition of the firm property as they see fit. 

In Banktuptcy. 

Jas. K. Hill, for plaintiff. 

T. M. Tyng, for défendants. 

Wallaoe, J. The proofs show satisfactorily that Théodore H. Vet- 
terlein was in contemplation of insolvency at the time he assigned the 
policies of insurance upon the lif e of Taylor, and that the assignment 
of the policies for the benefit of his wife and children was purely volun- 
tary, and presumptively fraudulent under section 5129 of the Eevised 
Sta tûtes. The proofs also show satisfactorily that thèse policies had 
become the assets of the firm composed of Théodore H. Vetterlein and 
Bernhardt Vetterlein, and neither Mj\ Maurer nor Théodore J. Vetter- 
lien had any real interest in them. If the policies had been assigned 
by the firm, the bill would be defective in omitting to allège the insolv- 
ency or contemplation of insolvency of the firm at the time. But it 
was entirely compétent for the members of the firm, as between them- 
selves, to make such disposition of the firm property as they saw fit. 
They did see fit to treat thèse policies as belonging to Théodore H. 
Vetterlein, by permitting him to transfer them as his own in trust for 
the benefit of his wife and children. There is no merit in the objec- 
tions urged to the decree of the district court, and the conclusions of 
the learned district judge are approved 

The decree is affirmed, with costs. 

•Afflrined. See 8 Sup. Ct Rep. 441. 
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United States ». ELaltmeyer.* 

(Circuit Court, E. I). Missouri. March 31, 1883.) 

1. Indictment— Instrument Entérina mto the Qist of the Offense should 

bb Set O0t — Exceptions to Rule. 

A bill of indictment for depositing for mailing a notice of where an article 
for the prévention of conception may be obtained, should set out the notice, 
unless it cannot be copied without great inconvenience, or is so obscène as to 
be unflt to go upon public records. 

2. Same. 

Where there is any reason for a failure to set the notice out, apparent upon 
the face of the papers or of the indictment, the court will consider it. 

3. Same — Evidence. 

Where there lias been a failure, without excuse, to set the instrument out in 
the indictment, it will not be admissible in évidence. 

4. Sending Notice of Where Articles to Prêtent Conception mat be Ob- 

tained — Rev. St. { 3893— Decoy Letters— Evidence. 

Whether mailing such a notice in an envelope addressed to a flctitious per- 
son, in response to a decoy letter from a détective, is an indictable offense, and 
whether such a notice taken from the post-office at the place to which it was 
addressd, by the writer of the decoy letter, is admissible in évidence against 
the party who sent it, at the trial of an indictment against him for depositing 
it in the mail, quœre. 

Indictment for depositing for mailing a notice of where an article 
to prevent conception could be obtained. 

The notice was not set out iri the indictment, and no excuse for 
the failure to set it forth was given. It was mailed in response to a 
decoy letter written by a détective, and was addressed to a flctitious 
person, in whose name the decoy letter was written. It was taken 
from the mail by the détective at the place to which it was addressed. 
àt the trial it'was offered in évidence by the government. The de- 
fendant objected to its admission, and the court rendered the follow- 
ing opinion : 

William H. Bliss, for the United States. 

Thomas G. Fletcher, for the défendant. 

MoCbary, J. In the case now on trial we hâve given such con- 
sidération as we could to the objections to the évidence offered. The 
first question is one which arises independently of the provisions of 
the statute under which the prosecution was instituted. It is as to 
whether it is necessary, in a case of this character, to set out in the 
bill of indictment the letter or notice which, it is averred, the défend- 
ant sent through the mails in violation of the statute. In this in- 

*Reported by B. F. Rex, Esq., of the St. Louis bar 
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dictment the, letter, which it is said amounts to a notice, under the 
provisions of the statute, is not set out, nor is there any reason stated 
in the indictment why this is not done. It is insisted, however, by 
the district attorney 'that it is not necessary to do so in a case of this 
character. 

The gênerai rule upon this subject is, and it has been long and 
well settled, that an indictment charging an offense consisting of the 
writing of a certain notice, paper, or instrument must set out the 
writing by words and figures. This is the gênerai rule, and I know 
of no reason why it should not apply to a case of this character, un- 
less it be that the instrument on which suit is brought, for some rea- 
son which appears, cannot be well spread upon the records. It has 
been held, and I think very properly, that if it is of a oharacter so 
obscène that it ought not to go upon public records, it is sufficient 
to describe it with the necessary accuracy, without setting it out in 
the indictment. I hâve no doubt, either, of the correctness of the 
proposition that the matter may be so voluminous that it would not 
be necessary to set it out. For example, if a man is charged with 
sending through the mails a book, it is manifestly unreasonable to 
require that the book be set out in full, although it might be such a 
book as would be forbidden to be sent through the mails! There 
are also, doubtless, caBes where the prohibited matter sent through 
the mails consists of pictures, drawings, and things of like charac- 
ter, which would be too indécent to be copied, or, if not indécent, too 
difficult, or, at least, too inconvénient, to copy. Wherever, in any 
of thèse cases, there is any reason apparent upon the face of the pa- 
pers or the indictment why the instrument alleged to hâve been writ- 
ten and sent through the mails is not set out in the indictment, the 
court will, of course, always consider the reason assigned. 

The gênerai doctrine on this subject is laid down in Whart. Amer. 
Crim. Law very clearly on page 82 and subséquent pages. Cases 
which involved the considération of written or printed matter are 
divided into two classes : First. Cases such as forging, passing coun- 
terfeit money, selling lottery tickets, sending threatening letters, libe], 
etc. In cases of this character the words must be fully set out. Sec- 
ond. Cases such as larceny, receiving stolen goods, etc. In cases of 
this character it is enough to give a brief légal description of the char- 
acter and effect of the instrument. Although the instrument involved 
may be a written instrument, yet it is not considered necessary, in 
larceny, to set it out in hœc verba; but where the written instruments 
enter into the gist of the offense, as forgery, passing counterfeit money, 
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selling lottery tickets, sending threatening letters, libel, etc., they must 
be set out in words and figures. That is tbe gênerai rule. Now, it 
is perfectly manifest to my mind tbat this case falls within tbe first 
class to which I hâve referred. It falls witbin tbe cases wbere tbe 
written instrument enters into the gist of the offense. This being 
so, then tbe only inquiry hère is as to whetber there is any reason in 
tbe character of the paper offered in évidence why it should not bave 
been set out in the indictment. 

We are unable to see any. It is à very brief letter, ail written on 
one side of a small sbeet of note paper. There is nothing in it so in- 
décent as to make it improper to spread it upon the record. It con- 
tains no lànguàge any more indécent than that which is contained in 
the bill of indictment itself. It therefore falls very clearly, we 
think, within the rule that it ought to hâve been set out in tbe in- 
dictment. I âm aware of the décision, referred to by the district at- 
torney, of a court for which we hâve a very high respect, — the circuit 
court of the United States for the northern district of Illinois, — to the 
contrary of this view of the question. It is there held tbat if the in- 
dictment sets out the letter or notice in substance that that is sufficient. 
But the opinion was based upon the authority of a case in the suprême 
court of the United States, reported in 7 Pet. 138, (tbe case of the 
U. S. v. Mills.) I hâve examined that case, and I think that, so far 
from sustaining the proposition contended for by the district attorney, 
it is an authority tothe contrary.- They hold that the indictment in 
that case was sufficient, but they also expressly say tbat the second 
count in the indictment sets out this particular letter. On page 142 
of the same volume the suprême court say that the instrument was 
set out in Ml, and I find nothing in the opinion tbat sustains the 
proposition that an indictment in such a case would be good without 
setting out the instrument. On the other hand the authorities are 
very numerous. We find this very question decided in the district of 
New York by three judges, one of whom is now upon tbe suprême 
bench of the United States, (Justice Blatchfobd,) in an analogous case. 
It is true, it did not arise under the same statute, but under the 
statute which forbids the sending through the mails of advertisements 
of tbe lotteries, or information where lottery tickets can be had. As 
a matter of course it is apparent that the two statutes are substan- 
tially alike in that respect. If a man sends through the mails a no- 
tice or information advertising lottery tickets for sale at a particular 
place, he is indictable under the one statute. If he sends through 
the mails information about medicine to procure abortion, be is in- 
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<iïctabie unaer the other statute. The question whether the indict- 
ment must set out the instrument is precisely the same in both stat- 
utes. 

As a question of authority, we nnd that there is a deoided prépon- 
dérance of authority for the view which the court takes. There are 
other questions in this case, of importance, which hâve been dis- 
cussed. Of course, in view of what has been said, it is not neees- 
sary now to décide them, but I will allude to them. They would 
probably give me some difficulty if it were necesBary for me to décide 
them. My brother Teeat, having given them a good deal of consid- 
ération, has a very decided opinion, which he can express for him- 
self . They are — First, whether a letter in answer to a decoy letter, 
addressed to a fictitious person, is a notice within the meaning of the 
statute ; or, in other words, is it necessary that this letter or notice 
should hâve actually given information to some person in order to 
be a notice, and not rnerely intended to give the information? 

This point is left in doubt by the ruling of Judge Dillon in the 
case of the U. S. v. Whittier, 5 Dill. 35. In that case, as in this, 
the decoy letter was written by a détective, and in an assumed name. 
It was not sent to the place to which it was addressed, but taken out 
of the post-office where it was mailed by the détective or some other, 
person, for the purpose of entrapping the party who had written it. 
Judge Dillon held in that case, on both grounds, that the letter did 
not amount to a notice, inasmuch as it did not go to its place of des- 
tination, and that if it had gone there it would not hâve been deliv- 
ered to anybody, inasmuch as it was addressed to a fictitious person, 
and not to a real person who desired the information. For thèse 
several reasons he held that it was not sufficient, and, Hke every 
good judge, he decided only what was necessary to be decided in that 
case. What he would hâve said if the letter had gone through the 
mail to its destination, and had there been taken out by a détective, 
and not by any person to whom it was addressed, does not appear. 

To my mind there is great force in the suggestion that, in order to 
be a notice within the meaning of the statute, it must be addressed 
to some person, and must be in its nature such a paper as would or 
could give the notice. If this person is a fictitious person, and if the 
person receiving the letter is a person who knew beforehand ail about 
it, then the question is whether that is notice. 

I waive the question whether it ought to be a notice in some sensé 
public in its character, although there seemed to me, at first view, to 
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be some force in that. Leaving that and putting it on the ground 
that if it gives information it is notice, the question then is, does it 
give information, or can it give information, when it is addressed to 
a fictitious person, and when it is delivered by a person who inay be 
presumed not to désire this information, and, perhaps, has ail the in- 
formation beforehand? That is the question, and there would be 
some difficulty in my mind about it. The second question diseussed 
is whether decoy letters used, not to detect a crime already commifcted, 
but to induce a party to commit a crime, can be offered in évidence 
at Mil. In considering this subject we must bear in mind that this 
court has no jurisdiction to punish this crime, infamous as it is in 
the eyes of every décent man; and, much as we would like to punish, 
we hâve no jurisdiction to punish any one. for engaging in this busi- 
ness of selling or keeping for sale medicines or instruments for the 
prévention of conception and producing abortions. That is a crime 
solely within the cognizance of state tribunals, and punished only by 
state statutes. 

The offense hère is sending such matter through the mails, and that 
offense was not committed until it was invited by the decoy letter. It 
is no doubt true that when a crime has been committed, or you sus- 
pect somebody of having committed it, you may employ that method 
for the purpose of entrapping the offender. But, if it has not been 
committed, the question is whether you can entrap a man into the 
commission of it by that method. It may be true that, if you sus- 
pect that somebody has a disposition to commit a crime, you may 
write him a letter to induce him to commit it, and then offer that 
letter in évidence against him. When the question arises we will dé- 
cide it. 

Now, I hâve said enough, gentlemen, to indicate very clearly one 
theory : that those gentlemen who are engaged in the prosecution of 
this class of cases are endeavoring to invoke the aid of the fédéral 
court, when they ought to go into the state courts, where, upon évi- 
dence like this, there would be no difficulty whatever. 

In view of the opinion of one member of this court, if we were to 
corne to thèse questions, the only resuit would be a certificate of 
division of opinion, if we did not agrée in sustaining the position of 
défense, which would suspend the hearing of thèse cases until a dé- 
cision could be had in the suprême court of the United States. Of 
course, if thèse cases are pressed, we will make the certificate. It 
seems to us, however, that this is the most difficult, roundabout, and 
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inexpeditious way of suppressing this crying evil that could possibly 
be adopted. 

We sustain the objection to the évidence offered upon the ground 
first named. 

See Bâtes v. U. S. 10 Fed Rep. 92, and note, 97. 



United States v. Kilpatrick. 
(District Court, W. D. North Carolina. May Tenn, 1883.) 

1. Motion to Quash Indictment. 

The courts do not favor motions to quash indictments, and will not, as a rule, 
allow them, where they are made upon some matter which might hâve been 
presented by demurrer, or by motion in arrest of judgment, or which might be 
made available by way of défense in trial before a jury. 

2. Bame— Abbest of Judoment— when Allowed. 

Judgments can only be arrested for matter appearing in the record, or for 
some matter which ought to appear and does not appear therein. 

5. Bame — Demubrek, when Ajvlowed. 

A demurrer can only be used to object to an indictment as insufflcient in law 
because détective in substance or form. 
4. Same— Grounds for Quashing. 

If a bill of indictment be found without évidence, or upon illégal eviaence, 
or for any improper conduct of the jury, or for any improper influence brought 
to bear upon the jury, such matters may be pleaded in abatement, or may be 
grounds for quashing an indictment, but cannot be availed of by motion in 
arrest of judgment. 

6. Grand Juries — Their Powjers, Etc. 

A grand jury is a component part of the court, and is nnder its gênerai super- 
vision and control. Grand jurors may be punished for contempt, for any will- 
ful misconduct or neglect of duty, but they are independent in their actions in 
determining questions of fact, and no investigation can ever be made as to how 
a grand juror voted, or what opinions he expressed on matters before him. 

6. Same— Evidence. 

Investigations before grand juries must be made in accordance with the well- 
established rules of évidence, and they must hear the best légal proofs of which 
the case admits. Ko évidence should be received by a grand jury which would 
not be admissible in a court upon the trial of a cause. Hearsay évidence upon 
questions before a grand jury is no more admissible than before the court. 

7. Same— Expert Testimont. 

Whether a witness is or is not an expert as to any particular science or art 
is to be determined by the court before he can be admitted to testify before a 
grand jury. 

8. Bame — Evidence op Confessions. 

Evidence of confessions should never be admitted before a grand jury, except 
under the direction of the court, or unless the prosecuting officer of the state 
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is présent and can make the full preliminary inquiries necessary to render the 
évidence admissible. 

9. Samb— Général Rule as to Evidence. 

As a gênerai rule, a grand jury should hear no other évidence tlian that ad- 
duced by the prosecution, but they are sworn " to inquire and tfue present- 
ment make," and if, in course of their inquiries, they hâve reason to believe 
that there is other évidence not presented, and witliin reach, which would 
qualify or explain away the charge under investigation, it would be their duty 
to order such évidence to be produced. 

10. SAME — WlTHESSES BEFORE GRAND JURIES. 

A witness before a grand jury has no privilège to hâve his testimony treated 
as a confidential communication, but he ought to be considered as deposing 
under ail the obligations of an oath in a judicial proceeding. 

11. SAMB— VOLUNTEEH WlTNESSES. 

It has been held a misdemeanor and high contempt of court in any individ- 
ual acting as a volunteer to approach or communicate with a grand jury in 
référence to any matter which either is or may come before them. No person 
has a right to communicate private information to a grand jury for the pur- 
pose of obtaining a présentaient. 

12. Same— Two Methods by whtch an Offender mat be Prosecuted. 

There are two methods allowed by which a person may prosecute an of- 
fender ; he may give information to the solicitor of the state and hâve a Mil of 
indictment prepared and sent to the grand jury, or he may make a written 
complaint on oath before an examining and committing rnagistrate, and ob- 
tain a warrant of arrest, and hâve a preliminary investigation of the accusa- 
tions made. 

13. Samb — With Whom Grand Jurteb mat Advisb. 

The court is the only proper source f rom which a grand jury may obtain ad- 
vice as to questions of law. No other pers.on has a right to give a grand jury 
an opinion on questions of law which affect the rights of individuals or society. 

14. Same — The District Attornry. 

Courts sometimes give permission to the district attorney, or his regular as- 
sistant, to go before the grand jury wh;n requested by the foreman, orwhen 
it seems necessary he should attend for a speedy and proper administration- of 
justice. Thèse officers, when before a grand jury, may properly assist in ex- 
amining witnesses ; may advise in matters of procédure, according to the well- 
settled courso and practice of the courts ; may read statutes upon which bills 
of indictment are founded ; but they cannot give opinions on questions of law 
in the case, or as to the weight and sufflcieney of évidence. 

15. Samb. 

A district- attorney may, under certain circumstances, aend in a bill to a 
grand jury without a prior arrest and binding over. 

16. Same— Juhisdiction of Fédéral Courts. 

In matters which relate to the qualifications and exemptions of jurors, the 
fédéral courts must be governed by the laws of the states in which such courts 
are held ; but in designating, summoning, forming, and impaneling juries 
they hâve a large discrétion. There is no statute expressly requiring fédéral 
courts to conform their practice, pleadings, and modes of procédure in crimi- 
nal trials to the laws of the state in which they are held. Fédéral courts de- 
rive their criminal jurisdiction from congressional statutes, but in exercising 
their functions they are guided by the rules of the common law when there is 
no statute regulating their action. 
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Motionto Quash Bill of Indictment. 

J. E.Boyâ, and W. S. Bail, U. S. Attys., for the United States. 

C* M. McLcmd and J. W. Bowman, for défendant. 

Dick, J. This case having been called for trial, the défendant 
filed an affldavit, upon which a motion was made to quash the in- 
dictment. After hearing évidence and Ml arguments I decided that 
the bill should be quashed, and the défendant bé held to await the 
action of the grand jury, then in session, upon a new bill. As I 
■was desirous of speeding an investigation and trial of the cause, I 
announced my conclusions of law orally, and stated that I would 
prépare a written opinion upon the important questions involved, so 
as to settle such matters of lâw, practice, and procédure in this dis- 
trict. 

The grounds for the motion to quash relate to the conduct of Mr. 
Bowînan, an examiner of the department of justice, before the grand 
jury which found the bill of indictment. They will be stated and 
considered in a subséquent part of this opinion, after T hâve decided 
some important questions of law presented and discussed in the ar- 
guments of counsel. In my judicial expérience I hâve never had 
occasion to consider fully and décide some of the matters of law, 
practice, and procédure now before me. Upon questions pertaining 
-to the powers, duties, and responsibilities of grand juries, and to the 
practice and modes of procédure before such bodies, there bave been 
some contrariety and conflict of opinions in the courts of the several 
states. 

This diversity in the décisions of the courts has arisen, in a great 
degree, from the fact that the comtnon law is not the same in ail the 
states. Each state has its peculiar social conditions and modes of 
thought, its local usages, customs, and statutes, which hâve changed 
and modified the principles and rules of the English common law, 
and influenced state judicial décisions. I hâve carefully considered 
the décisions and opinions of the suprême court of this state, — cited 
in the arguments, — and hâve adopted their views as to the common 
law of this state, as I think such views are not in conflict with any 
décision of the suprême court of the United States, or with any posi- 
tive congressional législation. 

In matters which relate to the qualifications and exemptions of 
jurors the fédéral court must be governed by the laws of the states 
in which such courts are held. In dèsignating, summoning, form- 
ing, and impaneling juries, the fédéral courts hâve a large discrétion, 
and may by rules or order adopt the state methods and usages, so 
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far as practicable, as a strict eonformity with state laws is not re- 
quired. There is no statute expressly requiring fédéral courts to 
conform their practice, pleadings, and modes of procédure in crimi- 
nal trials, to the laws of the state in which they are held. 

There is no common law of the United States, and fédéral courts 
derivô their criminal jurisdiction entirely from congressional statutes; 
but, in exercising their functions, they are guided by the rules of the 
common law, wbere there is no national statute regulating their 
action, and I am of the opinion that, in determining what thèse rules 
are, they should be greatly influenced by tbe décisions of the highest 
courts of the state in which they administer criminal justice. This 
course of practice and procédure would be in accordance with the 
libéral spirit of national législation in regard to the common-law 
civil cases in the fédéral courts. The best interests of the whole 
country require that there should be as little conflict of opinion and 
diversity of légal procédure as possible, between the state and na- 
tional courts that administer justice in the same communities. 

The grand jury is an institution that had its origin in the early 
periods of the common law. It has always been highly estimated 
and venerated in England and in this country, as it has been consid- 
ered as a safeguard of the libertjes of the people against the en- 
croachments and oppressions of political power, and against un- 
founded accusations prompted by private malice, personal animosity, 
or other improper motives. In contemplation of law grand juries 
are composed of the best and most intelligent citizens of the com- 
munity, — men strictly impartial and free from ail objections, and 
having permanent interests in the property of the country, and thus 
interested in securing justice and preserving the peace, good order, 
and well-being of society. 1 Chit. Crim. Law, 307. 

As tbe grand jury is an informing and accusing body, which 
makes its investigations and holds its délibérations in secret, and is 
irresponsible for its officiai action upon matters of fact, except before 
the tribunal of public opinion, it is very important that its powers, 
duties, and methods of procédure should be well understood, and be 
strictly confined within the conservative and salutary limits imposed 
by law, which expérience has shown to be necessary to subserve the 
public good, and to accomplish a just and impartial administration 
of the criminal law. 

In state courts, where common-law jurisdiction over offenses ïb ex- 
ercised, the powers and duties of grand juries are more extensive and 
responsible than in fédéral courts, which bave cognizance only o* 
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offenses defined and declared by acts of co.ngress; and there are 
spécial offîcers and agents appointed to make preliminary investiga- 
tions of offenses against national laws. State grand juries hâve a 
gênerai supervision over the peace, good order, and well-being of So- 
ciety, and may make presentments of offenses whioh are within their 
own personal knowledge and observation, or such as are of public 
notoriety and injurious to the entire community; but they cannot 
make inquisitions into the gênerai conduct and private business of 
their fellow-citizens, and hunt up offenses by sending for witnesses 
to investigate vague accusations founded upon suspicions and indefi- 
nite rumors. The repose of Society, as well as the nature of our free 
institutions, forbid such a dangerous mode of inquisition. 

A prosecuting offcer has no right to send witnesses to the grand 
jury room merely to be interrogated whether there has been any vio- 
lations of law within their knowledge. Lewis v. Com'rs, 74 N. C. 
194. 

An individual has no right to communicate private information to 
a grand jury for the purpose of obtaining a presentment. If he de- 
sires to prosecute an offender there are two modes by which he may 
accomplish his purpose. He can give information to the solicitor of 
the state, and hâve a bill of indictment prepared and sent to the 
grand jury, and hâve his name marked as prosecutor, and thus become 
responsible for the costs and other liabilities which he may incur for 
the prosecution of a criminal action which he has instituted. He 
may also make a written complaint on oath before an examining and 
committing magistrate, and obtain a warrant of arrest and hâve a 
preliminary investigation of the accusations made, when and where 
the défendant can confront his accuser and witnesses with other tes- 
timony and hâve counsel for his défense. This mode is in conform- 
ity with our state and national constitutions, and consonant with the 
principles of naturàl justice and personal liberty founded in the 
common law. 

It has been held a misdemeanor and a high contempt of court in 
any individual, acting as a volunteer, to approach or communicate 
with the grand jury in référence to any matter which either is or 
may corne before them. 1 Whart. Crim. Law, § 507. 

A grand jury is a component part of the court, and is under its 

gênerai supervision and control, and grand jurors may be.indicted, 

or punished for contempt, for any willful miscondnct or neglect of 

duty; but they are independent in their action in determining ques- 

v.l6,no.7— 49 



770 FEDEEAL BEFOBTEB. 

tions of tact, and no investigation can ever be made as to how a 
grand juror voted, or what opinions he expressed upon such ques- 
tions. They should be governed, as to questions of law, by instruc- 
tions from the judge, and such instructions should generally be given 
in open court. No otber person'has a right to give a grand jury 
an opinion on questions of law winch affect the rights of individuals 
or society. 

In the case : of Lewis \...Com'rs, supra, Mr. Justice Byntjm, with 
the approval of the court, expressed the opinion, in strong terms, that 
a solicitor cannot instruct the grand jury in the law, and he has no 
business in the grand jury room. Hethensaid: 

"None but' witnesses hâve any business before thera. No one can couiisel 
them but the court. They do not communicate with the solicitor, but with 
the court, either directly or through an officer sworn for that purpose. They 
aet upon, thetr own knowledge or observation in niaking presentments. They 
aet upon bills sent from the court with the witnesses. The examination of 
witnesses is conducted by thera without the advice or interférence of others. 
Their findings must be their own, unïnflueneed by the promptings or sugges- 
tions of others, or the opportunity thereuf." 

I concur in the views thtis tersely and forcibly expressed, and, with 
slight modifications, hâve announced some of them in my oral charges 
to grand jurieB. In déférence to the opinions of some eminent féd- 
éral judges, and in part conformity to the usual practice of fédéral 
courts, I hâve given permission to the district attorney and his regu- 
lar assistant to go before the grand jury when requested by the fore- 
man, or when they regard their présence necessary for a speedy and 
proper administration of justice. I think that I may présume that 
lawyers of high standing, and officers of the government intrusted 
with the performance of important public duties, will not use their 
officiai position and the privilège granted by the court to oppress or 
in any way impair the légal rights of the citizen. When before the 
grand jury thèse officers may properly assist this body in the exami- 
nation of witnesses; may direct them in matters of procédure accord- 
ing to the well-settled course and practice of the courts ; may read 
statutes upon which bills of indiotment are founded ; but they cannot 
give opinions upon questions of law which affect the rights and lib- 
erties of the citizen charged with crime, or give any advice as to the 
weight and sufficiency of évidence. 

The district attorney, according to the usual practice, may, on his 
officiai responsibility, send a bill to a grand jury without a prior 
arrest and binding over, but he should exercise this power cautiously, 
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and never so act unless convinced that the exigenciea of the occasion 
or the gênerai public good demand it. If he has any doubts as to 
the propriety of such action he should consult the court. 1 Whart. 
Orim. Law, § 458, and notes. 

Mr. Justice Field, in an able and well-considered charge to a 
grand jury in California, (5 Amer. Law J. 259,) very clearly defined 
his views as to the powers and duties of grand juries • in the fédéral 
courts. He said, in substance, that their investigations are limited 
to such offenses as are called to, their attention by the court, or sub- 
mitted to their considération by the district attorney; or such as 
may corne to their knowledge in the course of their investigations of 
matter brought before them, or from their own observations ; or such 
as may be disclosed by members of the body. With the above ex- 
ceptions, he was of opinion that ail criminal prosecutions should be 
commenced by preliminary examinations before a magistrate, where 
a person accused of crime may meet his accuser face to face, and 
hâve an opportunity for défense; as this method of procédure af- 
fords the citizen the greatest security against false accusations from 
any quarter. He also, in strong terms, directed the grand jurors 
not to allow private prosecutors to intrude themselves into the grand 
jury room and présent accusations. On this subject he dwelt at 
some length and referred to high authority, urging the importance of 
securing grand juries against outside influences and improper inter- 
férences, which, if allowed, "would introduce a flood of evils, disas- 
trous to the purity of the administration of criminal justice, and sub- 
versive of ail public confidence in the action of thèse bodies." In 
this connection he quoted the act of congress entitled "An act to 
prevent and punish the obstruction of the administration of justice 
in the courts of the United States." Kev. St. §§ 5404-5. 

Investigations before grand juries must be made in accordance 
with the well-established rules of évidence, and they must hâve the 
best légal proof of which the case adraits. In this respect they are 
judicial tribunals. The prosecuting officer is presumed to be familiar 
with the rules of évidence, and it is his duty to take care that no 
évidence is received by the grand jury which would not be admissible 
in a court upon the trial of a cause. 1 Whart. Crim. Law, § 493. 

If there should be any doubts as to the admissibility of évidence, 
the grand jury should submit the question to the court for its in- 
structions and directions. Such inquiries should be made in writing, 
and the judge must détermine whether the instructions should be by 
written communication or from the bench. 
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I will illustrate thèse légal propositions by référence to some ques- 
tions which were suggested by the évidence in this case. The offense 
charged in the bill of indictment with technical précision is, in sub- 
stance, that the défendant made and caused certain accounts to be 
presented to the treasury department for payment, well knowing them 
to be false and fraudulent. The fact of présentation is an essential 
ingrédient of the crime alleged, and could only be proved by wit- 
nesses who could speak from their own knowledge of such facts, and 
not from information derived from others. The officers who received 
and filed such accounts were the best witnesses upon thia subject. 
Hearsay évidence upon the question would not be admissible before 
the court or the grand jury. 

A witness is sometimes allowed to testify as an expert on questions 
of science and art upon which he has superior knowledge, but such 
testimony is not admissible as to matters of common knowledge in 
business transactions. 94 U. S. 469. Whether a witness is or is 
not an expert as to any particular science or art is to be determined 
by the court before he can be admitted to testify before the grand 
jury, or in the trial of a cause. A voluntary confession of guilt, 
made by a défendant, is admissible in évidence; but in any case, be- 
fore it is admitted, it ought to appear that it was made voluntarily, 
and that no motives of hope or fear were employed to induce the ac- 
cused to make it. Ail authorities agrée that such évidence ought to 
be taken with great caution, and courts regard with suspicion con- 
fessions made to "a person in authority." The preliminary évidence 
on this question ought to be clear and satisfactory, showing that 
there were no induceménts by promises of temporal advantage, or 
threats of the exercise of power. Cobley, Crim. Law, 314; State v. 
Matthews, 66 N. C. 106. Evidence of confessions ought never to be 
admitted before a grand jury, except under the direction of the court, 
or unless the prosecuting officer of the government is présent and 
carefully makes the preliminary inquiries necessary to render the 
évidence admissible. 

As a gênerai rule grand juries should hear no other évidence than 
that adduced by the prosecution, but they are sworn "to inquire and 
true présentaient make, " and if, in the course of their inquiries, they 
hâve reason to believe that there is other évidence, not presented and 
ffithin reach, which would qualify or explain away the charge under 
investigation, it would be their duty to order such évidence to be 
produced. A grand jury ought not to find a bill upon évidence 
merely sufficient to render the truth of the charge probable; their 
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jurlgments should be convinced that the évidence before them, unex- 
plained and unconkadicted, would warrant a conviction by a petit 
jury. Mr. Justice Pield, charge supra. 

As to how far grand jurors may be allowed or compelled to testify 
as to proceedings before their body, is a question upon which there 
is some diversity of décisions in the courts. By the policy of the law 
grand juries act in secret, and, with the view of sustaining that 
policy, it is prescribed that a grand juror shall, among other things, 
swear that "the state's counsel, your fellows', and your own, you 
shall keep secret." The principal ground of that policy is to inspire 
the jurors with a confidence of security in the discharge of their 
responsible duties; and sëcrecy as to the actions and the opinions of 
jurors upon matters before them must ever remain inviolable. 

A witness has no privilège to hâve his testimony treated as a con- 
fidential communication, but he ought to be considered as deposing 
under ail the obligations of an oath in a judicial proceeding; and the 
oath of a grand juror is no légal or moral impediment to his solemn 
examination, under the direction of the court, as to the évidence be- 
fore him, whenever it becomes mateiïal to the administration of 
justice. State v. Broughton, 7 Ired. 96. 

I think the grand juror in tins case was a compétent witness, and 
his written examination and testimony were confined within légal 
limits. It is the duty of a court to look into what is brought to its 
attention outside the indictment, and even outside the record, in a 
cause, to see that a prosecution is properly iristituted. State v. Hor- 
ton, 63 N. C. 595. 

It was insisted by the counsel for the prosecution that motions to 
quash indictments are not favored by the courts, and are not usu- 
ally allowed. This position is correct where the motion is founded 
upon some matter which could be presented by demurrer, motion 
in arrest of judgment, or which could be made available by way of 
défense on trial before a jury. In such cases the practice of this 
court has been to refuse the motion. I hâve earefully considered 
the matters alleged in the affidavit and developed in the évidence, and 
I am of the opinion that they cannot properly be made available by 
the défendant in any other way than by plea in abatement or by mo- 
tion to quash. Judgment can only be arrested for matter appearing in 
the record, or for some matter which ought to appear and does not 
appear in the record. A demurrer can only be used to object to an 
indictment as insufficient in law, beeause defective in substance or 
form. In this country demurrers in criminal proceedings are not 
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nsual in practice, as ail errors which can be thus présentée! can be 
availed of on motion in arrest of judgment. If a bill of indictment 
be found without évidence, or upon illégal évidence, or for any im- 
proper conduct of the jury, or for any improper influence brought to 
bear upon the jury, such matters may be pleaded in abatement or 
may be, ground for quashing an indictment, but cannot be availed of 
by motion in arrest. AU such objections must be made before a 
trial. State v. Horton, supra. 

Having briefly diseussed and determined the important questions 
of law presented in the arguments of counsel, I will now proceed to 
consider the material questions of fact arising from the évidence, 
"which was taken in writing and is now before me. 

It was insisted in support of the motion that Mr. Joël W. Bow- 
man, examiner of the department of justice, instructed the grand 
jury as to questions of law when acting upon the bill. 

On this point Mr. Israël, who was a grand juror at the time the 
bill was found, testified as to Mr. Bowman's conduct: "He had a 
paper showing what was law and what was not. He would tell us 
what was law. He asked some witnesses questions. He said it was 
against the law to defraud the government, and it was if you endeav- 
ored to do it, even if you did not do it." To this positive statement 
Mr. Bowman replied in his testimony : "I hâve no recollection what- 
ever of ever having advised the body, or any member thereof, as to 
matterB of law, nor do I think I did so. " There is some discrepancy 
oetween the testimony of witnesses of good character, but in this in- 
stance I will not apply the usual rules of évidence and décide the 
question of fact, as there are sufficient undisputed matters of fact 
upon which I can found my décision. I hâve, in a former part of 
this opinion, stated the principles of law relating to this subject. 

It was f urther insisted by the counsel of the défendant that Mr. Bow- 
man carried before the grand jury and used in the investigation of this 
case papérs that were not admissible évidence, because not properly 
authenticated. Upon this point the grand juror testified that Mr. 
Bowman had accounts with him: "He had a large roll of papers. 
He said he was sent hère by the government. I think he said they 
vvere from the treasury department. He explained a good deal about 
them, and told us how it was on such and such." In reply to this 
testimony Mr. Bowman said: "I was the custodian of the accounts 
upon which this indictment is based, which accounts I received from 
the files of the treasury department. I went before the grand jury 
as a witness to identify the particular sheets in the accounts, and to 
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show that they were tfae identical aceounts presented to the treasury 
départaient for payment." On cross-examination he was asked, 
"Did you hâve ariy Jettera or affidavits before the grand jury?" to 
which he replied, "I might hâve had both, but am not sure. I don't 
think I presented any of them. I don't think I untied them, if I had 
them with me." Upon some of thèse points the testimony is ëôn- 
f used, incomplète, and unsatisfaetory. If Mr. Bowman in person rè- 
ceived the original aceounts from the treasury departmént, and had 
Personal knowledge that they had been presented to that departmént 
for payment, then he was à compétent witness to prove such facts; 
but he ought to hâve stated how he acquifed siich information 
in regard to papers that belonged to a departmént in which he 
was not employed. The officers of the treasury who received such 
papers and had them in their custody are the best witnesses to such 
material facts. If Mr. Bowman derived his information upon such 
subjects from the officers of the treasury, then his information was 
hearsay évidence, and the aceounts presented upon snch évidence 
were inadmissible before the grand jury, and imprôperly influenced 
their action. If Mr. Bowman had letters and affidavits before the 
grand jury, and did not use them in any way whatever, his motive 
in carrying them there might be a subject of comment on the part of 
counsel, but he committed no offense in law. The évidence as to 
some of the points is so indefinite that I will not express an opinion 
on the subject. 

It was further insisted by the counsel of the défendant that Mr. 
Bowman was présent before the grand jury, directed their inquiries, 
assisted in the examination of the witnesses, and made statements 
as to the sufficiency of proof calculated to influence the délibérations 
of that body upon this indictment. Upon thèse points, I find the 
following facts from the written évidence: That Mr. Bowman was 
introduced to the grand jury by the district attorney, or his assist- 
ant; that he remained in the room during the examiriation of many 
of the witnesses; that, at the request of some niember of that body, 
he assisted them in their investigations by explaining aceounts while 
the witnesses were on examination, and he asked some questions ; 
that he directed the inquiries of the grand jury, at the request of 
some mémber, by telling them what certain witnesses would testify 
before they were introduced into the room;- that he did not regard 
himself as a prosecutor, but simply a witness, at the cohimand of the 
jury and in duty bound to obey them: and that he léft the room 
before any ballot was taken. 
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As to the question of fact, whether lie made any statetnents as to 
the sufficiency of proof as to any points connected with the charges 
in the indictment, the évidence is too indefinite for me to express a 
positive opinion. Mr. Bowman, when on cross-examination, was 
asked to give a positive answer as to the inquiry. He Baid: "I don't 
think I did. I think I am safe in saying I did not. I hâve no rec- 
ollection of it." 

Mr. Davis, the offîcer of the grand jury, testified that Mr. Bowman 
•was in the grand jury room for some time. "I recollect, when Mr. 
Bowman came out, he spoke to some one — I think a witness — and 
said, 'I hâve got my hill.' " 

I will pass over other questions of facts developed in the évidence 
about which there are différences between the recollections of Mr. 
Bowman and Mr. Davis, the officer of the grand jury. I will not at- 
tempt to weigh or reconcile conflicting testimony, but place my judg- 
ment upon the facts found from the statements of Mr. Bowman as 
to which there is no suhstantial contradiction. 

The written statement which the court, by adjourning, allowed Mr. 
Bowman time and opportunity to make with care and délibération, 
after he had heard the testimony of the grand juror, shows that he 
was not guilty of intentional wrong or a contempt of the authority of 
the court, and it also shows sumcient ground for quashing the indict- 
ment. I am not fully advised as to the peculiar functions and du- 
ties of an examiner of the department of justice; but, I suppose, 
from the dignity of the officiai title, that he is an important officer 
duly authorized to investigate matters, committed to him by his de- 
partment, in which there are irregularities, apparent frauds, or other 
suspected violations of law ; that in accomplishing the ends of jus- 
tice he affords fair opportunities for innocent parties to make reason- 
able explanations and adjustments; and that he reports to the proper 
authorities such négligent defaults of duty and such willful offenses 
as he may, in his officiai capacity, deem proper for a civil action or 
criminal prosecution. The other officers of the government, in any 
way connected with such matters, should afford him ail proper facili- 
ties in their power to aid him in the performance of his duties. When 
he cornes into a court of justice as a witness he is entitled to ail the 
privilèges and immunities of other witnesses ; nothing more and noth- 
ing less. It is his duty. to communicate to the district attorney in- 
formation as to the facts of a case which he has investigated, and 
during the progressif a trial he may sit in the bar of the court and 



UNITED STATES V. KILPATRICK. 777 

rnake suggestions to the district attorney upon matters of évidence, 
but he certainly cannot enter the grand jury room and assist that 
body in their investigations. The district attorney exercises that 
privilège only by the express permission of the court, and I am inclined 
to the opinion that the court could not legally confer such high au- 
thority upon an examiner of the départaient of justice. 

There was no necessity for the action of Mr. Bowman as custodian 
of the papers. Paperswhich are used as évidence in the prosecution 
of criminal trials should be placed in the custody of the court, and 
be subject to its inspection and control. I am of the opinion that no 
documentary évidence ought ever to be submitted to a grand jury 
except under the direction of the court. 

The information which Mr. Bowman possessed as to the items of 
account must hâve been derived, in a great degree, from the officers 
of the treasury who had received and had Bpecial charge ôf said ac- 
counts, or from the witnesses which he had examined in the course 
of his investigations. This information could easily hâve been com- 
mùnicated to the district attorney or his assistant, who are skillful, 
able, and learned in their officiai duties and very prompt in discharg- 
ing them. A judgment quashing a bill puts an end to that case, and 
frees the défendant from the accrued costs, but not from further in- 
vestigation of the charges alleged, and it causes very little inconven- 
ience and delay in the prosecution at the satne term. The défendant 
is held to answer on a new bill, which may be sent to the grand jury 
with the attending witnesses, and on the return of a true bill a trial 
can at once be commenced. 

It is ail-important to the best interests of the government and of 
society that willful offenders should be speedily tried and punished, 
but it is equally important that the citizen should not be deprived of 
those guarantieB which the law affords for securing his personal rights 
and liberties. Perhaps the most important protection to personal 
liberty consista in the mode of trial which is secured to every person 
accused of crime. From its initiation until guilt is eBtablished be- 
yond a reasonable doubt by the verdict of a jury, a trial is surrounded 
by certain safeguards which the government cannot dispense with. 
Cooley, Const. Lim. 309. Courts cannot administer justice unless 
they enforce the well-settled principles and observe the due forms of 
law. A.ny other mode of trial would be a mockery of justice and 
judicial oppression, and would soon render courts objecta of publie 
.distrust and aversion. 
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Upon caretul considération, after an exarnination of authorities, I 
am well satisfied that my judgment quashing the bill of indictment 
in this case was in accordance with the plainest principles of natural 
justice and the laws of the land. 



United States v. Field. 
Circuit Court, D. Vermont. May Term, 1883.) 

OONBTITUTIONAL, LAW— INFAMOUS CeIMB — PhOSKCUTION BY INFORMATION. 

Passing counterfeit money of the United States is not an infamous crime, 
within the meaning of the fifth améndment to the constitution, and may be 
prosecuted by information. 

Information for Passing Counterfeit Money. 

Kittredge Hagkins, 13. S. Atty., for prosecution. 

John Young and Hc.ian S. Royce, for respondent. 

Wheelep, J. This is an information filed by the district attor- 
ney, by leave of court, against the respondent for passing counter- 
feit money of the United States. The respondent has demurred to 
the information solely upon the ground that the prosecution should 
be by indictment, and not by information, because, it is said, this is 
an : infamous cïime within the meaning of article 5 of the amend- 
ments to the constitution of the United States,, which provides that 
no.person shall be heid to answer for a capital or otherwise infamous 
crime except on presentment or indictment of a grand jury, etc. 
This améndment was proposed in 1789, and finally adopted in 1792. 
At common ,law the counterfeiting of the king's money was treason, 
and a felony, and infamous, but the mère passing of the counterf eits 
was only a misdemeanor. 1 Hawk. P. C. §§ 55, 56; East, Cr. Law, 
c 4, § 26; Bac. Abr. "Treason, I;" Fox v. Ohio, 5 How. 410. This ; 
offense would not, be infamous unless made so by statute. There 
was no statute of the United States at the timê of the adoption of 
that améndment, and is none now, characterizing it in any way. There 
ha-ve been statutes, in the mean time, making it a felony, but that; 
feature has been repealedi The repeal took away the. effect of the 
characterization, and left the crime as it was before,— a misdemeanor - 
in grade. The punisbment was made severe; but the estent of pun- 
ishment does not alter the nature, of the offense.: U. S. v. Maxwell, 
14 Amer. Law Eeg. 433; U. S. v. Coj>persmith,i Fed. Bep. 198.': 



UNITED STATES V. FIÉLD. W9 

This very question was decïded by Judge Benedict, with the concur- 
rence of Judge Blatchfokd, sustaining the information, in U. S. v. 
Yates, 6 Fed. Bep. 861. That décision should be followed until it is 
overruled by the suprême court. It is supported by U. S. v. Wynn, 
9 Fed. Eep. 886, and U. S. v. Petit, 11 Fed. Rep. 58. This court 
concurs in it fully. 

Demurrer overruled; the respondent to answer over. ' 



ïhere are several récent authorities sustaining more or less directly tlie 
point made by Judge Wheelee in the above opinion. The flrst to be noticed 
is that of U. S. v. Coppersmîth, decided by Judge Hammond in the circuit 
court of the United States for the western district of Tennessee, in 1880, (4 
Fed. Eep. 198.) This case, which is cited by Judge Wheeler, arose under 
section 819 of the Eevised Statutes, which provides that, on the trial ôf " trea- 
son or a capital offense, the défendant shall be entitled to 20, and the United 
States to 5, peremptory challenges," while on the trial of any other f elony 
the défendant shall be entitled to 10, and the United States to 3, peremptory 
challenges; and in ail other cases, civil or criminal, eachparty shall be entitled 
to three peremptory challenges. In construing this statute, Judge Ham- 
mond, after dilating with much learning and good sensé on the confusion at- 
tending the common-law notion of felony, proeeeds to say: "Be this as it 
may, the clause under considération may operate, in other than capital cases, 
to give the défendant 10 challenges in the following class of cases: First, 
where the offense is declared by statute, expressly or impliedly, to be a fel- 
ony ; second, where congress does not define an offense, but simply punishes 
it by its common-law name, and at common law it is a felony; third, where 
congress adopts a state law as to an offense, and under sudti law it is a fel- 
ony." He then proeeeds to say that while making counterfeit coin was, by 
the ancient common law, treason, and subsequently a felony, uttering and 
passing it was only a misdemeanor. This statement, I apprehend, is too 
broad. Counterfeiting coin was only treason at common law when the coin 
«ounterfeited was that of the king ; counterfeiting the king's coin being put 
on the same basis as counterfeiting the king's privy seal, both being regarded 
as attacks on royal prérogative. It was not until 24 & 25 Vict, c. 99, that 
counterfeiting current coin of ail kinds was made a felony. But, however 
this may be, the position is unquestionable that, at common law, forgery is 
in itself but a misdemeanor, and that, consequently, the passing of forged 
documents or instruments is only a misdemeanor. Whetlier counterfeiting 
coin is a felony at common law dépends, I apprehend, upon whether the coin 
counterfeited is coin uttered by the sovereign, or coin uttered by a foreign 
prince, — a distinction not taken in the cases before us. To counterfeit the 
coin of thè sovereign is, aceôrding to the prépondérance ôf authority, felony 
at common law, though it is otherwise with the counterfeiting of other coin. 
That under the Eevised Statutes, §§5414, 5457, 5464, counterfeiting is'nôt a 
felony, is, I think, satisfactofily shown by Judge Hammond in U. 8. v. Cop- 
persmith. And the inference drawn by him, that the common-law offenses 
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of counterfeitiug and of passing counterfeit coin are absorbed in the statu- 
tory définitions, is also satisfactorily established. 

The next case in order is that of U. 8. v. Tates, decided in the district court 
for the eastern district of New York, on May 2, 1881, by Judge Benediot, 
with the concurrence of Judge Blatchford, (6 Fed. Rep. 861,) where it was 
decided that the crime of passing counterfeit trade dollars is not an " infa- 
nious " crime under the constitution, and that hence such prosecutions can be 
instituted by information filed by the district attorney. It is hère laid down, 
following U. S. v. Blook, 4 Sawy. 214, that "at common law a crime involv- 
ing a charge of falsehood, must, to be infamous, not only involve a falsehood 
of such a nature and purpose as makes it probable that the party committing 
it is devoid of truth and insensible to the obligation of an oath, but the false- 
hood must be calculated to injuriously affect the public administration of jus- 
tice. Tried by.this test, the act of passing counterfeit coins with intent to 
defraud is, manifestly, not infamous." This statement is open to criticism. 
The copimon-law test of infamy heretofore generally aceepted is disqualifica- 
tion as a witness; in other words, an offense, a conviction of which disqual- 
ifies a person at common law as a witness, is infamous; an offense not work- 
ing such disqualification at common law isnot infamous. U. 8. v. Mann, 1 
Gall. C. C..3; ÏÏ. S. v. Isham, 17 Wall. 496; U. 8. v. Bosso, 18 Wall. 125; U. 
8. v. Eberi, 1 Cent. Law J. 205. As a gênerai rule, "infamy," in this sensé, 
comprehends treason, felony, and orimenfalsi, (Phil. & Am. Ev. 17; Co. Litt. 
66; 1 Starkie, Ev. 94; 1 Greenl. Ev. §§ 372, 373; Whart. Crim. Ev. § 363;) 
and it lias been expressly held that a conviction of forgery works infamy, 
though forgery be only a misdemeanor. Rex v. Davis, 8 Mod. 54; Poage v. 
State, 3 Ohio St. 229. If this be the case with forgery, it is difflcult to see 
why it should not be the case with the offense of passing counterfeit coin. 

As bearing on the question at issue, Judge Benedict cites U. 8. v. Isham, 
17 Wall. 496, where a prosecution by information for passing an unstamped 
cheçk was sustained by the suprême court of the United States, no objection 
being taken to the procédure. But even supposing the question had been 
solemnly argued before the court, and expressly decided, the two cases do not 
fall within the same category. Passing an unstamped check is a misde- 
meanor of low grade. It may undoubtedly be prompted by an intention to 
cheat the ,government of two cents, but it is ordinarily the resuit either of 
mistake, or at the worst of slovenliness and a want of care. It falls under 
the head, theref ore, rather of négligent offenses than of frauds. Whereas, of an 
indictnïent for passing counterfeit money, fraudulent intent is an essential 
incident; and pr.oof pf merely négligent passing of such money — i. e., a pas."* 
ing without intent td defraud — would not sustain a conviction. 

That severity and duration or .punistment are not, as stated, by Judge 
Benedict in his able opinion, décisive tests, must be conceded. At the same 
time, they. are incidents, as wili presently be, argued, of some weigbt, in de- 
termi.ning wbat is the meaning of " infamy " in the particular provision be- 
fore us.";, , .' 

The next case in order of time is U.S. v. Wynn, decided by Judge Treat 
in the district coiirt for the eastern district of Missouri, January 30,1882' 
(9 F éd. Rep. 8S6,) where it was held that stealing from the mail is not an 
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infamous crime, and hence may be prosecuted by information. " When 
congress bas declared au offense," so it was argued, "it is what congress has 
designated it, and not what any other System of jurisprudence or foreign 
statutes may prescribe." " If the congressional statute prescribes infamy 
the offense is infamous." "If congress does, without express provisions as 
to infamy, make the offense a felony, the offense must be presented as infa- 
mous and by indictment." Hence it was held that as the statute does not 
make stealing from the mail a felony, the offense is not "infamous," although 
" punishable by imprisoument at hard labor for not less than one year and not 
more than five years." 

The last case to be noticed is IT. 8. v. Petit, in the circuit court for the 
eastern district of Missouri, March 29, 1882, (11 Fed. Rep. 58,) in which it 
appears that on the question whether passing counterfeit coin is an infamous 
crime, McCkary, C. J., said: " With regard to the question involved, it is of 
very much more importance than the case itself, and therefore I am not pre- 
pared to announce that I hâve reached a final and matured décision in opposi- 
tion to that of the district judge. I am prepared to say that it is a case of 
so much importance that I think it ought to go to the suprême court, and for 
that reason I will certify the case with the district judge, and will hold that 
the motion to quash the information must be sustained." 

As directly accepting U. S. v. Yates, above noticed, is to be regarded U. 8. 
v. Field, given in the text. Judge Wheeler properly felt himself bound by 
the rulings of Judge Blatchford and Judge Benedict, in U. 8. v. Yates. 
It is to be observed, however, that he does not content himself with merely 
following U. 8. v. Yates. He goes f urther, and states that in the deeision in 
U. 8. v. Yates he " concurs f ully." 

So far, therefore, as the authorities go, there is a decided prépondérance for 
the position that a crime is not "infamous," under the constitution, unless it 
is either a felony, or is made expressly infamous by act of congress. Emi- 
nent, however, as are the judges by whom thèse rulings are made, I must dis- 
sent from their conclusion for the following reasons: 

(1) "Infamy," at the time the clause was introduced into the constitution, 
was, in eriminal law, a term of art. It meant that grade of crime, convic- 
tion of which involved exclusion from the witness-box. " Infamous crime " 
and " felony " are not convertible terms. Forgery, in the sensé before us, is 
an infamous crime at common law, as several cases above cited show, and So 
is perjury; yet both forgery and perjury are, at common law, misdeméan- 
ors. If forgery is an infamous crime, it is hard to see why passing forged 
paper, which is virtually aceessôryship after the f act to forgery, is not 'infa- 
mous. At ail events, if there be a doubt in such a case, the doubt should be 
given to the accused. In dubio mitius. It is hard to see why a harsher 
process should be applied to the passer of forged paper than to the forger, — 
to the passer of false coin than to the manufacturer of such coin. 

(2) It is true that we are not to make "infamous crimes," and "crimes pun- 
ishable with hard labor in the penitentiary," convertible terms. When, how- 
ever, we hâve, in a question of doubt, to détermine what offenses are "in- 
famous," it is proper to inquire what is the punishment the législature 
imposes on such a crime. If " infamy " is to be defined in a technical sensé, then 
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the proper meaning is thafc assignée! tô it by the courts in determining, as 
is said above, the qualifications of witnesses. If it is to be defined in a pop- 
ular sensé, then the popular estimation attached to the offense is to be con- 
sidered. " Infamous," says Webster, is "scandalous, disgraoeful, ignominious." 
That a crime is in this sensé infamous is evidenoed by the i'aet that it lias as- 
signed to it hard labor in a penitentiary for a period not less than one nor 
more than five years. The man who émerges from such an imprisonment 
cannot but be regarded, if any one can be so regarded, as tainted with " in- 
famy," "disgrâce," and "ignominy." 

(3) It is not, in the face of an express intention exhibited to the contrary T 
to be assumed that congress meant to dispense with grand juries, in cases in 
which hard labor in the penitentiary for at least ayear is imposed on con- 
viction, and which wer« at least "infamous" in the sensé of the term at the 
time of the adoption of the constitutional limitation. Grand juries are not 
only important checks on executive caprice and oppression, but they are of 
great value in the dignity and independence they lend to prosecutions, and the 
relief from personal responsibility they afford to the prosecuting attorney. It 
is not to be imagined that theframers of the constitutional limitation, or that 
congress, intended to substitute informations for indictments in any cases ex- 
cept those which are quasi civil in their character, such as revenue offenses. 
Eyen in England, wherethere is no constitutional limitation, and where infor- 
mations used to be granted, on application to the court, for libels, we hâve 
late rulings to the effect that, as a matter of public poliey, the granting of per- 
mission to file informations will in such cases be as a rule refused. Yet wha- 
is proposed now ia to establish in this country, under statutes whose ambigt 
uity ail concède, the practice of putting défendants on trial for crimes of hjgh 
order, to which disgraceful and severe punishment is assigned, on the mère 
information of the prosecuting attorney, without eveu a prior leave of court. 
. As tending to the same resuit may be cited the following from Judge Cooley : 

"An infamous offense is one involving moral turpitude in the offender, or 
infamy in the punishment, or both. It is probable that in this amendaient 
the punishment was in view as the badge of infamy, rather than any élément 
in the offense itself, and that provision fqr the punishment of minor offense» 
otherwise than on indictment, eyen though they be degrading in their nature, 
would not be held unconstitutional, provided the punishment imposed waa 
not greater than that usually permitted to be infiieted by magistrates, pro- 
ceeding in a summary way. But the punishment of the penitentiary must 
always be deemed infamous; and so must any punishment that involves the 
loss of civil or political privilèges." Cooley, Const. Law, 29. 

Francis "Wharton. 
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Allis v. Stowell. 
Circuit Court, B. D. Wiscontin. April, 1883. 

1. Patent Law— Infringement— Recoverv of Profits and Damages by Pat- 

entée as Affecting Rights of a User, Etc. 

Where a patentée recovers from an infringing manufacturer full damages 
and profits on account of the infringement, the purchaser from sueh manufac- 
turer, who is a user of the machine, will be protected in such use against a 
suit for infringement, as ne would be if he were a licensee from the patentée. 
But this could only be held on a clear showing that the purchaser was using 
the same patented machine or instrument as that involved in the suit between 
the patentée and the infringing manufacturer, and that the user was a vendee 
of such manufacturer. 

2. Same— Profits and Damages must bb Actually Paid. 

it would seem from the authorities that, to effect such a resuit as stated 
above, it must further appear that the patentee's claim to profits and damages 
against the manufacturer bas been actually paid and satisfied. 

3. Bame — Injonction — Mui/tipucity , of Suits. 

To prevent a multiplicity of suits the court may, in a proper case ana upon 
a proper showing, require the prosecution of suits between the patentée and the 
mère user of a patented machine to be suspended, and await the resuit of a 
suit pending between the patentée and the principal infringer, from whom the 
user purchased the machine ; but it should conclusively appear, to justify siïch 
interposition, that the patented article involved in the suits against the users 
was purchased by them of the défendant in the principal suit for infringement, 
and that it is identicpl in character with that involved in the suit against the 
principal infringer. 

In the Matter of the Application ot John M. Stowell tor an uvjunc- 
tion to restrain Edward P. Allis from prosecuting certain suits for 
infringement of the Beckwith patent, in Iowa, Illinois, and Michigan. 

Flanders é Bottum, in support of application. 

W. G. Rainey, contra. 

Dyer, J. From the records of this court in the litigation between 
Edward P. Allis and John M. Stowell upon what is known as the 
Beckwith patent, and in part from the allégations of the pétition of 
Stowell and the answer of Allis thereto, which constitûte the basis of 
the présent prqceeding and winch will be hereafter referred to,.the 
following facts appear: "■;■;■■■'- 

In 1877 the respondentj 'Allis, as the owner of said patent, comteenced a 
suit in this court against the petitiôner, Stowell, to establish the validity of 
the patent, to restrain the infringement thereof, and for an account of profits 
and damages. The casé was duly submitted to the court, and on thè hihth 
day of February, 1880, an interlocùtory decreè was entered, adjudging the 
patent valid-, and as Stowell, in the opinion 1 of the court, had ! mfringed the - 
flrst claim of the patent, an injunction was granted.restniitnngsuchinfringe- 
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ment, and the case was sent to a master to take an account of profits and dam- 
ages. 

The patented device is an improved saw-mill dog, and, as it is deseribed in 
the patent, "consists in constructing the standards with wide-bearing faces 
for the logs, and in providing each with a central vertical slot or mortise, 
through which a séries of hooks are projected to grasp a log or cant. The 
lower hook is curved upward to catch into the lower edge of the log next the 
standard, and the upper hooks are curved downward to catch into the face of 
the log. The lower hook and the séries of upper hooks, therefore, move in op- 
posite directions to grasp the log between them and prevent it from slipping. 
The hooks are operated simultaneously by a lever from the back of the stand- 
ard, and by a sui table System of Connecting bars." 

The patentée made three claims, which, slightly abbreviated, are as follows: 
" (1) In combination with the standard for saw-mill carnages, the hooks, C, 
D, adapted to be simultaneously projected in opposite directions through the 
central vertical slot in the face of said standard; (2) the combination of 
hooks, C, and Connecting bars, F, I, with the operating lever and the hook, D; 
(3) the combination of the supporting guard-plate, K, with a slotted stand- 
ard, and the hooks, C, D, and their attachments." In the suit referredto, the 
court, upon examination of the devices exhibited to it on the hearing, and 
"which the proofs showed were being manufactured and sold by Stowell, was 
of the opinion, as already stated, that the first claim of the patent had been 
infringed, but did not then think that a caseof infringement of the second and 
third claims had been established. The master to whom the case had been 
referred proeeeded to take testimony. In the course of the proceedings be- 
fore him the complainant in the suit sought to include, as part of the subject- 
matter of the accounting, what are known asattachment dogs, which are dogs 
attached to the standards, and which do not exhibit the feature of slots in the 
face of the standard itself, through which the hooks are projected. The de- 
fendant objected to the considération of those devices on the ground that they 
were not covered by the interlocntory decree, which was limited to the first 
claim of the patent, and the master sustained the objection. Under this rul- 
ing, the accounting, as it is understood, would include only about 25 saw- 
mill dogs manufactured and sold by Stowell, and covered by the tenns of the 
interlocutory decree. 

The proceedings before the master are still pending. At one stage of those 
proceedings, it being claimed that Stowell, subséquent to the entry of the inter- 
locutory decree and the granting of an injunction, had manufactured and 
sold the so-called attachment dogs, and that said dogs were infringements of 
the first claim of the patent, and were, therefore, covered by the decree, the 
complainant in the suit instituted and prosecuted a proceeding to punish 
Stowell for contempt in the alleged violation of the injunction granted by 
this court; in which proceeding the court held that as there was doubt 
whether the attachment dogs infringed the first claim of the patent, it would 
not détermine such question of infringement in the contempt proceeding, but 
gave Allis leave either to file a supplemental bill in the original suit, which 
should présent the question whether the attachment dogs infringed the pat- 
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ent, or to file an original bill in a new suit, wherein a contest upon that ques- 
tion could be made. Accordingly, Allis began a new suit against Stowell, 
which is now at issue on bill and answer, and in which it is sought to enjoin 
the manufacture and sale of the attachaient dogs, and, as it is understood, 
any other form of saw-mill dog made and sold by Stowell which it may be 
claimed is an infringement of either claim of the Beckwith patent. 

Pending the proceedings before the master in the first suit, Allis brought 
numerous suits against persons in Iowa, Illinois, and Michigan upon the Beck- 
with patent, alleging infringement of said patent, and seeking to enjoin the 
use of certain saw-mill dogs in the mills of the parties défendant in those 
suits, on the ground that they were inf ringing devices. Thèse suits are now 
in progress in the courts where they were conimenced. 

In January, 1882, the présent petitioner, Stowell, filed a pétition in tins 
court, asking for an injunction restraining Allis from proseeuting the suits 
in Iowa, and one suit then pending in Illinois, until the controversy between 
the parties hère should be disposed of. This application was heard on the péti- 
tion and answer thereto, and the court declined to grant the injunction prayed 
for, but gave to the petitioner the right to take proofs in support of the alléga- 
tions of his pétition, and to renew lus application for an injunction after such 
proofs should be taken. Notbing further was done under that pétition until 
the twenty-ninth day of January, 1883, when, on motion of the petitioner, the 
proceeding was dismissed, without préjudice. 

On the thirteenth day of February, 1883, a new pétition was filed by Stow- 
ell, which stands entitled in both the causes now pending in this eourt be- 
tween thèse parties, the prayer of which is that Allis may be restrained from 
taking any further proceedings in the suits in Iowa, Hlinois, and Michigan 
until the cases in this court are disposed of, and from instituting, or threaten- 
ing to institute, any new suits or other légal proceedings on account of the 
infringement of the Beckwith patent by any of the vendees of the petitioner, 
Stowell, or of the firm of Filer, Stowell & Co. This pétition allèges the pend- 
ency of the suits in this court, and of the suits in the states named, and, gen- 
erally, the condition of the litigation between the parties; that the suits in 
Iowa, Illinois, and Michigan are against persons and firms who purchased 
saw-mill dogs from Filer, Stowell & Co., and that thèse dogs are the subject 
of the accounting now pending in the first suit, brought in this court ; on in- 
formation and belief, that Allis, by the prosecution of the suits in question, 
is seeking to harass and injure the petitioner, Stowell, in his business and 
trade with saw-mill owners, and with the défendants in those suits ; and that 
he, Stowell, is pecuniarily responsible, and able and willing to pay any dam- 
ages or profits which it may be decreed he shall pay in the cas«s oanding in 
this district. The averments of injury to the petitioner, if Allis ïs permitted 
to proceed with the suits in other states and to institute additional suits, are 
amplifled and repeated in various forms in the pétition. 

The answer of the respondent controverts some of the allégations of the 
pétition, and sets up affirmatively, as reasons why the prayer of the pétition 
should nofc be granted, many of the matters of record in the cases in this 
court between thèse parties, hereinbefore referred to. 
Y.16,no.7— 50 
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At a former hearing of this matter the court held that as the first 
pétition for an injunction had not been diligently proseouted, and as 
there had been what the court thought was unreasonable delay in 
that respect on the part of the petitioner, — the Iowa suits having 
been, meantime, got ready for hearing on the proofs, — it would not 
interfère with the prosecution of those suits, but would remit the pe- 
titioner and the parties in interest to such remedy by way of injunc- 
tion, or application therefor, as they might hâve, if any, in the court 
where the suits were pending. In Rumford Chemical Works v. Fleeker, 
5 0. G. 645, 646, one of the grounds on which a similar application 
was denied was that it was not made before the parties proceeded 
against had been put to the trouble and expense of taking their 
proofs for final hearing in the principal case. So far, therefore, as 
the continued prosecution of the Iowa suits is concerned, the présent 
application must be regarded as already disposed of. 

With référence to the Illinois and Michigan suits, the évident 
theory of petitioner's counsel is that the défendants in those suits 
are Stowell's vendees; that the saw-mill dogs used by those défend- 
ants in their business and involved in the suits referred to were pur- 
chased from Stowell, or Filer, Stowell & Co., and are actually included 
in part in the aceounting in the first suit pending hère, and in part 
in the second suit of Allis v. Stowell; that if Allis shall ultimately 
hâve decrees for profits and damages in thèse cases, and if Stowell 
shall fully pay and satiBfy such decrees, such payment and satisfaction 
will operate as a license to the Illinois and Michigan parties to use the 
mill-dogs which they hâve purchased from him, and to discharge any 
claim that Allis might otherwise hâve against them for damages and 
profits, and for an injunction in the suits which he has commenced 
in those states ; and that to pxevent a multiplicity of suits the court 
will enjoin Allis from prosecuting the cases in other districts until the 
main controversy between the manufacturera is determined. 

Admitting the gênerai principle involved in this statement of the 
case to be sound, the question still is, are the necessary facts suffi- 
ciently shown to the court to warrant it in applying the principle ? 

The ruleas to vrhen a recovery by a patentée against an infringer 
will carry the right to use the patented device, is well stated in Per- 
rigo v. Spaulding, 13 Blatchf. 391, 392. In that case the court said : 

"Where the patentée sells his patented instrument .or maehine for use by 
others, finding his rémunération in the profit of the sale of the manufactured 
machine or instrument, it is obvious that his interest is promoted by increas- 
itig the sale, and that into his profit enteis the value of the patented inven- 
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tion over and above the cost of manufacture and the ordinary fair profit of 
the manufacture. E ven if no patent or license fee is fixed, the value thereof, as 
a profit, enters into the selling priçe, and, if not capable of exact ascertainment, 
may, nevertheless, be approximated to by estimation, when necessary. When 
the patentée sells, he receives this profit, and thus obtains full compensation 
for the article sold, and for the right to use it while it lasts. When, for an in- 
fringement, he obtains both the profits and damages, he will be presumed to 
hâve obtained a full compensation for ail the injury he has sustained, and to 
be placed in as good a position as if he had made and sold the article itself. 
* * * When a patentée manufactures and sells bis patented article for 
use, the right to use passes by the sale. If an infringer manufactures and 
sells, he must account for and pay the profits, which are tobe calculated upon 
the principle that the gain by the appropriation of the patentee's invention is 
their measure. If th ère are damages sustained and proved by the plaintiff, 
beyond the profits made by the infringer, thèse also may be recovered. But, 
when a full recovery and satisfaction from one party has been had, the pat- 
entée has obtained ail that the law gives him, and the particular article or 
machine, if it be a machine, becomes in effect licensed by the patentée, and 
may be used so long as it lasts, f ree from any f urther claim by the patentée." 

In effvO' the same principle was recognized in Gilbert é Barker 
Mari ifg to. v. Bussing, 12 Blatchf. 426, and in Spaulding v. Page, 4 
Fisher, 641. 

"The recovery of profits and damages from the manufacturers of 
an infringing machine debars the patentée from recovering from a 
user for the use of the same machine, " where the user purchased the 
■machine from the infringing manufacturers. Booth v. Seevers, 19 0. 
G. 1140, and cases there cited. Thèse adjudications indicate the 
law to be, that where a patentée recovers from an infringing manu- 
facturer full damages and profits on acconnt of the infringement, the 
purchaser from. such manufacturer, who is a user, of the machine, will 
be protected in such use against a suit for infringement, as he would 
be if he were a licensee from the patentée. But this could only be 
held on a clear showing that the purchaser was using the same 
patented machine or instrument as that involyed in the suit between 
the patentée and the infringing manufacturer, and that the user was 
a vendee of such manufacturer; and under the authorities it would 
seém that to effect such a resuit it must further appear that the pat- 
entee's claim to profits and damages against the manufacturer has 
been actually paid and satisfied. But, apart from this phase of the 
question, I am of the opinion that to prevent a multiplicity of suits 
the court may, in a proper case and upon a proper showing, require 
the prosecution of suits between the patentée and the mère user of a 
patented machine to be suspended, and to await the resuit of a suit 
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pending between the patentée and the principal infrînger, from whom 
the user purchased the machine. Undoubtedly the court has the 
power to exercise restraining control over the litigation where the 
principal parties are before it. The important question in such a 
case would seem to be, when may the power be rightfully and prop- 
erly exercise d ? 

In Birdsell v. Hagerstown Agricultural Implement Manufg Co. 1 
Hughes, 64, it was held that where a suit upon a patent is pending 
against the défendant, who is manufacturing and vending an article 
claimed to be an infringement of the patent, and it appears to the 
court that the défendant is responsible for such profits and damages 
as may be assessed against him as the resuit of the suit, the court 
may in its discrétion enjoin the complainant from bringing suit 
against the vendees of the défendant. It is true that upon the state 
of facts presented in Rumford Chemical Works v. Hecker, 5 0. G. 
644, Judge Blatchford ruled that the court would not, on mère mo- 
tion, enjoin the plaintiffs in a bill for infringement from prosecuting 
suits which they had commenced before other courts for the recovery 
of damages such as they wére endeavoring to obtain in the suit pend- 
ing before it, especially after the plaintiffs had been allowed to pro- 
ceed so far in the f oreign suits as to commence taking accounts ; and 
thought it doubtful whether the court would in any proceeding en- 
join the plaintiffs from prosecuting whatever suits they might choose 
to prosecute in the courts of other districts. But in the case of Bar- 
num v. Goodrich, lately pending in the northern district of Illinois, 
the circuit judge of this circuit exercised the power questioned in 
Rumford Chemical Works v. Hecker, supra. Barnum was the pat- 
entée of a sewing-machine device or attachment known as a tucker, 
and sued Goodrich in Illinois as an infringer who was manufacturing 
tuckers in the city of Chicago. Thereafter Barnum brought suits 
against the Eemington Empire Se-wing-machine Company and the 
Wilson Sewing-machine Company, in the northern district of New 
York, to restrain the sale by those companies of tuckers which they 
had purchased from Goodrich ; and as it thus appeared that the dé- 
fendants in the New York suits were the vendees of Goodrich, and 
were selling tuckers manufacturée! by Goodrich in Chicago, and which 
were the identical subject-matter of the suit in Illinois, the court held 
that the principal controversy in Illinois between the patentée and 
the manufacturer should be first determined, and restrained the pros- 
ecution of the New York suits pending the suit of Barnum and Good- 
rich. Upon the strength of this ruling, and upon a like state of façts 
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bemg sliown, 1 would not hesitate to interpose in the same manner 
by injunctional order. 

Without considering any of the other défensive matters set up in 
the answer to the présent pétition, the question is whether, upon the 
allégations of the pétition and answer, such a case is made for the 
interférence of this court by injunction as was presented in Barnum 
v. Goodrich and Birdsell v. Hagerstown Agricidtural Implement Manu/ g 
Co. That a case should be clearly made out to justify such inter- 
position will not be disputed. In other words, it should conclusively 
appear, as a fact affirmatively shown, that the mill dogs involved in 
the Illinois and Michigan suits were purchased by the users thereof 
from Stowell or his firm, and that they are identical in character 
■with fhose involved in the Buits pending hère; so that an adjudica- 
tion of infringement in the suits between Allis and Stowell will in ef- 
fect embrace the machines involved in the foreign suits. Such a 
state of facts would bring the case within the rule enforced in Barnum 
y. Goodrich. 

The gênerai allégation of the pétition is. "that said Allis * * * 
has commenced a large number of suits for the alleged infringement 
of said letters patent to said Nelson P. Beckwith against the persons 
and firms who purchased said devices and saw-mill dogs from said 
firm of Filer, Stowell & Co., and which devices were made the sub- 
ject of the accounting, on the référence aforesaid," (meaning the réf- 
érence to the master in the first suit commenced and still pending in 
this court.) 

The f urther and more spécifie allégation of the pétition, referable 
specially to the Illinois and Michigan suits, is : 

" That said Allis is a rival manufacturer of saw-mill machinery and saw- 
mill dogs, and is endeavoring to gain an advantage unjustly over this défend- 
ant by suing said vendees of said Filer, Stowell & Co. in said causes, in ail 
which the défendants are, as déponent is informed and believes, using the 
identical devices embraced in the accounting before said * * * spécial 
master." 

The allégations of the answer on the subject are as follows : 

"And afflant dénies, on information and belief, that ail the défendants" 
(meaning the défendants in the Illinois and Michigan ; cases) "are using de- 
vices or saw-mill dogs which were purchased by them from said Stowell or his 
firm, and are included in the accounting before said master,, Ou the contrary, 
respondent states, on information and belief, that several of said défendants 
hâve used in their mill saw-mill dogs very différent in construction from any 
shown to hâve been made by saiâ Stowell, some of them designatéd as the 
Tabor do?, another as the Tabor-Cunningham dog, and" others not known by 



790 FEDERAL REPORTER. 

name, but ail of which embrace; iu their construction devîces winch it te 
claimed fall within or are infringements of said Beckwith patent. And it 
may be true that some of the défendants hâve used dogs that were purchased 
from said Stowell or his firm. This respondent cannot tell, nor can said Stowell 
tell whether such of said défendants may not hâve also used other devices and 
dogs which as clearly infringe said Beckwith patent as the dogs made by 
said Stowell." 

A further allégation of the answer is that "this respondent tias 
not, so far as he knows, sued any person who has purchased from 
said Stowell, and used any of said twenty-five dogs alone," (meaning 
25 certain dogs involved in the pending accounting between Allis and 
Stowell,) "without also using other dogs which likewise infringe said 
patent, whether made by said Stowell or other person, nor, so'far as 
respondent knows, has he sued any person who has used any of said 
twenty-five dogs." 

Thus stand the averments of the pétition and answer npon this 
question of the alleged identity of the mill dogs involved in the cases 
pending in. this court, and in the cases brought in the courts of Illi- 
nois and Michigan; and upon the issues thus made the court cannot 
say that such identity is estabhshed With the clearness requisite to jus- 
tify the issuance of an injunction restraining the prosecution of the for» 
eign suits. As I hâve said, to authorize this court to interpose in the 
manner asked, it should be satisfied that the défendants in the Illi- 
nois and Michigan casea are vendees of Stowell or his firm, and that 
there is involved in that litigation the very devices involved in the 
cases hère, and none other. If any of the suits in other districts 
involve not only machines purchased from Stowell, but other mill 
dogs not purchased from him, which the complainant in those suits 
claims infringe the Beckwith patent, manifestly this court could not 
interfère with the prosecution of those suits. It could not restrain in 
part and permit in part the prosecution of the cases. It would hâve 
no right to issue an injunction which should hâve the effect to split 
up the cases, enjoining their prosecution as to some branches of the 
controversy and permitting it as to others. It could only rightf ully 
interfère, as before stated, where it was made plain that the cases 
involved mill dogs purchased from Stowell, and of the same kind or 
construction as those involved in the suits in this court, and brought 
in question no other or différent devices claimed to be an infriny:- 
ment of thé patent. Such was the state of the case in Barnvm y» 
Goodrich, and, as I understand it, in Blrdsell y. Hagerstown AgrieuU 
tural Implements Manufg Co. 
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The allégations of the pétition in référence to thîs question of the 
identity of the ruili dogs are gênerai, and, 80 far as they refer specially 
to the Illinois and Michigan suits", are on information and belief. 
Upon the issue raisedon that sabject by the pétition and answer, the 
«ase is one that requires proofs. 

Eeference was made in the argument to a case decided by Judge 
Blodgett, in the northern district of Illinois, wherein he is said to 
hâve restrained suits by the patentée against the vendees of an in- 
fringing manufacturer. The oase is unreported, and for certainty of 
information I hâve consulted Judge Blodgett with référence to it, and 
am advised that the patented article in question was an article of 
food which was held for sale by dealers who had purchased from tbe 
manufacturer. There was no doubt at ail that the article thuB pur- 
chased and held by dealers was. the very same, and only the same, as 
that involved in the controversy between the patentée and the manu- 
facturer. The court could, therefore, see that the right to restrain 
the suits brought or threatened against the dealers was plain and 
undoubted. While the court will, if desired, refer this proceeding tô 
a master to take proofs upon the issues raised by the pétition and 
answer, it seems to the court more suitablethat the question, whether 
the prosecution of the suits in Illinois and Michigan should be stayed 
to await the resuit of the cases hère, should be remitted to the courts 
wheire those suits are pending, and for the reason that those courts 
can inore directly take cognizance and be, advised of what is involved 
in the cases bdfore them than can this court, and, in the state of the 
litigation hère between Allis and Stowell, can be easily advised of the 
claims of the owner of the patent in the two suits pending in this 
court. 

The injunction prayed for must be dénied, and the restraining or- 
der heretofore granted will be dissolved. 



Pboctob v. Bbill and others.* 

[Circuit Court, E. D. Pennsylvanie!,. March 6, 1883.) 

1. Costs in Patent Cases— Disclaimkr — Section 973, Rev. St. 

Costs cannot be recovered upon a judgment for an infringement of a patent ; 
; containiag several claims, sojne.of which had been abandoned at the trial, 
, r unless.a disclaimer has been filed before suit brought, in accordance with sec- 
, \ tion 973, Rev. St. <■' ■ • 

r»K«poiH'e<l by Albert B. Guilbert, Eïq., : oftlie Philidalphia bar. 
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2. Same— Amtendment of Judoment — Patent No. 21,026. 

in an action at law for an infringement of letters patent No. 21,026, (re- 
po; ted in 4 Fed. Rep. 415,) containing two claims, af ter the évidence was in, 
plaintiff abandoned the first claim and a verdict wi.s rendered for the plaintiff for 
six cents damages and costs, and judgment entered thereon. It appearing that 
no disclaimer of the first claim of the patent had been filed, the court, upon 
motion, amended the judgment by striking therefrom the words " with costs." 

This was a motion to amend a judgment, entered upon a verdict, 
by striking therefrom the words "with costs." 

In an action at law for infringement of letters patent No. 21,026, 
(reported in 4 Fed. Rep. 415,) containing two claims, upon the trial, 
after the évidence was in, plaintiff abandoned the first claim, and a 
verdict was rendered for the plaintiff for six cents damages and costs. 
On February 20, 1883, judgment was entered upon the verdict, and 
costs assessed at $322. On March 1, 1883, the court entered this 
rule to show cause why the judgment should not be amended by 
striking therefrom the words "with costs;" it having appeared that 
the plaintiff had not filed a disclaimer of his first claim before suit 
brought, in accordance with section 9Î3 Eev. St., which provides as 
follows : 

" When judgment or decree is rendered for tiie plaintiff, in any suit at law 
or in equity, for the infringement of a part of a patent, in which it appears 
that the patentée, in his spécification, claimed to be the original and first 
inventor or discoverer of any material or substantial part of the thing pat- 
ented, of which he was not the original and first inventor, no costs shall be 
recovered unless the proper disclaimer, as provided by the patent laws. has 
been entered at the patent-office before the suit was brought." 

Walter George Smith and Francis Bawle, for the rule. 

N. H. Sharpless, contra. 

The Cotjrt (McKennan and Butler, JJ.) made the rule absolute, 
and ordered that the judgment should be amended by striking there- 
from the words "with costs." 



The Venus, etc. 

(Dittriet Vourt, S. D. New York. June S, 1883.) 

1. CoUiîsioN— Brie Canal— Stopping 

in a collision on the Erie canal between the steam-boat V. and the canal- 
boat M., which was the third boat in a tow on a hawser from a steam-cable 
tug-boat, where the V. claimed to hâve rubbed along the port quarter of the 
boat ahead of the M. through want of room to avoid her, and the V. 's bows 
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were drawn by the suction of that boat under her stern, ao as to throw her in 
the way of the M. , held, upon the f acts, that there was sufflcient room for the V. 
to avoid the middle boat of the tow. and that she was also in fault for not stop- 
ping, if there was in fact any danger of collision with the tow. 

2. Samk— Motion op Stern. 

In heavily-laden boats, under a change of wheel, the motion of the stern in 
the direction of the wheel held slight and immaterial. 

3. Bame— Liabiuty. 

Also held, on the facts, that the rubbing of the V. against the middle boat was 
intentional, and that the V. was responsible for not taking due care to avoid 
the M , which followed. 

In Admiralty. 

E. D. McCarthy, for libelant. 

Beebe, Wilcox d Hobbs, for respondent. 

Bbown, J. This libel was filed to recover damages sustained by 
the canal-boat Midland, through a collision with the steam-boat 
Venus, on the Erie canal, in the forenoon of August 13, 1880. The 
Midland was the rear boat of three canal-barges in tow of the steam- 
cable tug-boat No. 11, attached to each other by hawsers from 120 
to 150 feet long. The boats were each nearly 100 feet long, so that 
the whole fleet was about 800 feet in length. The place of collision 
was about two miles west of Canestota, where the canal broadens on 
the heel-path side to about 130 feet in width, the tow-path being un- 
changed. The tug and tow were coming east ; the Venus going west. 
The day was clear and still, and there were no other obstructions in 
the canal. The Venus was proceeding on the tow-path side, i. e.,on 
the right, at about two or three miles per hour, but slackened, as is 
claimed, to one or two miles on reaching the tow ; the tow was go- 
ing about two to three miles per hour. The Venus passed the tug 
No. 11 with a clear space between of 10 to 12 feet, and the Independ- 
ence, the first of the three boats in tow, by about the same clear 
space. The second boat in the tow, the Maine, is alleged to hâve 
been out of line, and on the tow-path side; so that in passing her 
the Venus rubbed along the Maine's port quarter. It is claimed by 
those in charge of the Venus that they shouted to the Maine to keep 
off; that the latter did port her helm; that the first effect of that 
was to throw her stern still further towards the tow-path, and in the 
way of the Venus ; that after the Venus struck and rubbed against 
the Maine, the suction of the water in the canal was such as to pre- 
vent the Venus from getting her bows away from the Maine, and 
that as she rounded the latter's stern the suction was still greater, so 
a8 to bring the stem of the Venus heading somewhat across the line 
of the canal ; and that although the Midland was from 120 to 150 
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fèét àstern, and in line with the tow, yet that the Venus could not 
come round in time to avoid the Midland, but that her stem struck 
the port bow of the Midland about three feet from her stem, from 
which blow the latter sank a few minutes afterwards. 

When the Venus was seen coming upon the Midland the latter 
cast off her hawser and her helm wa9 ported. She was in her proper 
place in line, was properly navigated, and no effort was spared on 
her part to avoid the collision. She cannot, therefore, be held in 
fault. 

The claimants insist that the gênerai cause of the collision was 
the unmanageable nature of the cable navigation, the Maine 's being 
out of line, and her uncheçked speed; and that the immédiate cause 
was the Maine's port helm tbrowing her port quarter against the 
Venus, and the suction then qhanging the course of the Venus, from 
which she couid.not in time reco ver. The obvious answer to thèse 
excuses ôf the Venus is, as it seems to me, that ail thèse circum- 
stances and causes, whatever they were, in fact, were in full view 
andwell known to those aboard the Venus beforehand, and .would, ail 
hâve beén avoided by her stopping in due time. If the Maine was 
so far out of line towards the tow-path as to leave insufflaient, rqo.m 
for the Venus to pass, ,thât çould be clearly seen long before she was 
. reached. If porting her helm tended to throwthe stern of the Maine 
still further towards itha tow-path, that tendency was known to thase 
on the Venus when they shouted to the Maine to keep off. I doubt, 
however, whether there was any appréciable effect of this kind in the 
case of this loaded tow-boat. A sudden and strong port helm on a 
small, light boat, having little draught of water and a rudder very large 
in proportion, would no doubt thus throw the stern at first to port, 
though this would speedily be offset by the progress of the boat; but in 
large, heavy boatB, with a deep draught of water and comparatively 
small rudder, this effect of porting upon the stern is inappréciable, as 
daily observation shows. 

Ail the évidence on the part of the libelant is to the effect that 
there was plenty of room and to spare for the Venus to pass the 
Maine without touching; her, and that there was room for two boats 
between the Maine and the tow-path. Several of their witnesses tes- 
tify that the Venus took a sheer towards the Maine, as though on 
purpose, after shouting to her to keep over or she would "rib her 
down." 

From the évidence of the respondents themselves, however, I arn 
satisfied that there was no lack of room for the Venus to pass the 
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Maine without touching her, had there been any lona, fide éndeavor 
to do so. Their owa évidence is that when the Venus struck the 
Midland the starboard side of the Venus was 35 feet from the tow- 
path- The port side of the Midland was, therefore, 38 feet from the 
tow-path, and by their testimony she was in line with the Independ- 
ence and No. 11, and had not, when struck, gone any to starboard. 
The width of the canal-boats was about 16 feet ; that of the Venus 
about the same. The respondent's witnesses do not claim, and there 
is no éndeavor to show, that the Maine was at most more than 8 or 
10 feet out of line towards the tow-path. If she were 10 feet out of 
line, the port side of the Maine would hâve been 28 feet from the 
tow-path, and there would hâve still remained this 28 feet space for 
the Venus to pass; or, allowing 6 feet for the margin by the bank, 
there would hâve been a space of at least 6 feet to spare between 
the Maine and Venus in passing; and this agrées very nearly with 
Chadwick's estimâtes. It is claimed on the part of the Venus that 
she was hugging the tow-path, and that at one time her stern was in 
the mud of the bank. Precisely when this was is not fixed, nor de I 
place much reliance upon it. The fact that she passed the first two 
boats with a space of 10 or 12 feet clear between them, is very strong 
probable évidence that she was not at that time close in by the tow- 
path bank. She would naturally take the middle of the open space; 
and if she did so, so that there was 11 feet on each side of her, that 
would make the distance of No. 11 and the Independence from the 
tow-path 38 feet, which accords almost exactly with the position of 
the Midland, as stated by the witnesses from the VenuB, at the time 
of collision, when, as they say, she had not changed out of line. 

No satisfactory reason is given why the Venus did not stop, if there 
was any difficulty appréhende d in passing the Maine. It is said 
that on backing her propeller would carry her stern out into the ca- 
nal ; but this affords no reason why she should not hâve been brought 
to a stand-still (which would not hâve carried her stern round) before 
reaching the Maine, if the space to pass her was insufficient. That 
she did not stop, as required by the rule, is presumptive évidence 
that there was in fact sufficient space; and if the Buction, as she was 
passing the Maine, waB as great as claimed in throwing her bows to 
port, reversing the propeller was precisely the movement needed to 
counteract that effect. 

Upon the whole évidence I am satisfied the Maine was somewhat 
out of line, but not enough to interfère with the Venus had she 
chosen to avoid her; that the Venus designed to inflict a little chaB- 
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tisement upon the Maine for thus being out of line, and purposely ran 
against lier port quarter; and in the excitement of this maneuver she 
did not take care by backing, as she might hâve done, to keep out of 
the way of the Midland; and that she must, therefore, be held an- 
swerable for the damage, with costs. 



The Samuel J. Christian. (Seven Cases.)* 
(District Court, E. D. New York. April 25, 1883.) 

1. Pjrioritt of Liens— Seamen's Wagbs — Lien fou Damages— Distribution of 

Fond. 

A claim against a tug for damage to a brig caus r d lier by being run against 
a pier while in tow of the tug, through négligence of the tug, is not entitled to 
priority of payment out of the proceeds of the sale of the tug over the claims 
of the crew of the tug for wages earned prior to the accident. 

2. Same— Material-Men's Liens. 

Claims of material-men for repairs and coal, winch were subsisting liens 
upon the tug at the time of the accident referred to, are superior in rank to a 
claim for damage arising out of the accident. 

3. Same— Pkiobity in Filin g Libel. 

This conclusion was not aiïected by the fact that the libel for damages was 
filed before the libels of the material-men, the processes in ail the cases hav- 
ing been served at the same time. 

4. Demurrage— Interest. 

Interest on demurrage is not allowed. 

The décision in the case of The Maria and Blizdbeth, 12 Fed. Rep. 627, dis- 
approved. 

In Admiralty. 

Seven libels were filed against the steam-tug Samuel J. Christian, 
one of which was that of the crew of the tug for wages, five for claims 
of material-men for repairs and coal, and one a claim for damage done 
to a brig, caused lier by being run into a pier while in tow of the tug. 
The tug having been sold at marshal's sale, the question of the prior- 
ity of the payment of thèse claims out of the proceeds was settled as 
appears in the first opinion following. In the case of McNab against 
the tug, the commissioner in his report disallowed the following items : 
(1) $59.90 for a new hawser; (2) $68.60 for repairs to pumps ; (3) 
$80 for commissions of J. W. Parker & Co. on advancea made to pay 
for the repairs on the brig, on the ground that the proof was not satis- 
factory that payment of ail the bills was made, and on advances ; 

*Reported by R. D. & Wyllys Benedict. 
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and (4) ititerest on the demurrage. exceptions to the four itema 
thus disallowed constituted the four exceptions mentionéd in the sec- 
ônd opinion following. The commissioner also disallowed a claim of 
Ebenezer Day for wages as engineer of the tug, and a claim of Albert 
A. Bneas for pilotage. Exceptions to the commissioner's refusai to 
allow thèse claims were overruled in the third opinion following. 

William G. Wilson, for the crew and. the material-men. 

James K. Hill, Wing&Shoudy, for the libelant McNab. 

Benedict, J. One of the questions presented by this application is 
whether a claim of one McNab upon the tug Samuel J. Christian for 
damage to the brig Lillie H. White, caused her by being run against 
a pier while in tow of the tug, through the négligence of the master 
of the tug, is entitled to priority in payment over the claims of the 
crew of the tug for wages earned in her navigation prior to the acci- 
dent referred to. Upon this question, my opinion is that the seamen 
are entitled to be paid their wages in préférence to the claim for 
the damages to the brig. 

In the case of The Orient, 10 Ben. 620, it was held by Judge 
Choate, after a careful examination of the authoiïties, that the 
wages of seamen are entitled to priority over a claim against their 
vessel for damage arising out of a collision. The same conclusion 
was stated by Judge Hall in the case of The America, cited by Judge 
Choate in The Frank G. Fowler, 8 Fed. Rep. 339. I concur in the 
conclusion arrived at by Judge Choate in the case of The Orient, and 
eannot concttr with the contrary conclusion arrived at by Judge 
Nixon in the case ôf The Maria and Elizabeth, 12 Fed. Eep. 627. 
The dictum of Mr. Justice Brabley in Norwieh Co. v. Wright, 13 Wall. 
122, whieh is referred to in the case of The Maria and Elizabeth, 
eannot, as it seems to me, be considered to be an adjudication by 
the suprême court of the United States upon the point in controversy. 
The présent case is, however, stronger for the seamen than either the 
case of The Orient or The Maria and Elizabeth, for hère the the con- 
test lies between two demands, both arising upon contract. The claim 
of McNab is based upon a contract to tow his brig with due care, which 
contract is set forth in his libel, together with a breach thereof. In 
such a case, I should be sorry, indeed, to hold that the seamen were 
to be remitted to an action in personam, for no other reason than to 
prevent the owner of the brig from being so remitted. If either is to 
be turned over to an action in personam, in my opinion it is not the 
seamen. 



798 ..'. FEDERAL. BEP0BTEB. 

: The next question relates to the order of payment as between the 
libelants other than the seamen, being six in number. Pive of thèse 
actions were commenced at one time. The libel of McNab was filed 
a day before, but the processes in ail the cases were served by the 
marshal at one time. One demand is that of the Communipaw Coal 
Company, for coal furnished on the crédit of the boat during the 
months of February, March, June, and July, 1882. Another demand 
is that of the Hoboken Coal Company, for coal furnished on the crédit 
of the boat in July, 1882. Another demand is thatof John H. Lewis, 
for Bhip chandlery furnished on the crédit of the boat in April, 1882, 
Another demand is that of Eeilly & Co., machinists, for repairs done 
to the boat during April, May, June, and July, 1882. Another de- 
mand is that of Samuel T. Sherwood, carpenter, for repairs doue to 
the boat in April, 1882. Another demand is that of McNab, for the 
damage to his brig. 

Thèse actions are ail actions upon contract. None of the libelants 
are creditors in invitum. Ail are voluntary creditors who hâve en- 
tered into their several engagements upon the crédit of the vessel. 
In this respect the question presented is différent from that decided 
in the case of The Frank G. Fowler, supra, where the controversy was 
between claims based upon tort. Hère the conflicting claims, as 
stated, are for breach of contract, and are ail alike in this respect. 
In another respect, however, they are not alike. The claims of the 
material-men are for repairs done to the tug, and for coal used in 
her navigation. The material and labor, as well as the coal, were 
necessary for the boat to enable her to earn freight, and to enter upon 
the contract with McNab for the towing of his brig. Thèse claims 
of the material-men were, moreover, subsisting liens upon the tug at 
the time when McNab made his contract. On the other hand, the 
contract of McNab had no relation to any necessity of the tug, in no 
way tended to increase the value of the tug, or to préserve her, or to 
enable her to earn freight; nor did it in any degree tend to benefit 
the parties holding prior incumbrances upon the tug ; and, as already 
stated, it was entered into voluntarily, upon the crédit of the tug as 
she then stood, incumbered by the liens of the material-men. In 
thèse circumstânces I find ground for holding the claims of the ma- 
terial-men to be superior in rank to the claim of McNab. 

It is one of the necessities of commerce that a ship needing repairs 
and supplies should be forthwith relieved. For that reason a lien is 
given to him who supplies her need. For a like reason it should be 
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understood tnat such a lien is in no danger of being supplanted by a 
subséquent demand arising upon a contract voluntarily made, and 
having no relation to any necessity of the ship, and not tending to in- 
crease her value. A différent rule applied in the présent case would 
give to McNab a security for. his demand greater than the security 
upon which he entered into his contract. He would be paid out of 
the proceeds of the tug dischàrged of the liens of the material-men^ 
wherèas, when his contract was made, the tug was subject to those 
liens. Upon principle it should be held that, as between the claim 
of McNab and the prior claims of the material-men, the material- 
men are entitled to pfiority in the distribution of the proceeds. 

This conclusion is no^affected by thefact that the libel of McNab was 
filed the day bçfore the filingpf the other libels, the processes in ail 
the cases having been servéd at the same time, and renders it unnec- 
essary to consider the question whether, as between claims of equal 
rank, a prior seizure of , the vessel 6ecures priority in the distribution 
of the proceeds. , 

Benedict, J. The fh?st . exception is ajlowed upon the consent of 
both parties, and. by like consent the sum of $25 is awarded for in- 
jury to hawser. The second exception is overruled. In regard to 
the third exception, it must be allowed in part, upon the modification 
of the testimony, to which both parties bave consented on the hear- 
ing. Upon the proofs, as modified, the libelant is entitled to $27.16 
commissions, at the rate of 2J per cent, paid to the ship's husband 
for advances made in conséquence of the injury to the brig, and for 
the purpose of repairing the damage which the brig had sustained. 
The fourth exception is overruled, Interest on demurrage is not al- 
lowed. 

Benedict, J. 1 concur with the commissioner m nis conclusion 
that the libelant Ebenezer Day is not entitled to recover anything 
in this action. I also concur in his conclusion that Albert A. Eneas 
is not entitled to recover anything in this action. 

The exceptions in behalf of the above-named libelants are, there- 
fore, overruled, and the report confirmed. 

See The De Smet, 10 Pbd. Réf. 483, and note, 491; The Minna, 11 Fed. 
Bep. 759, and note, 760. 
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Sun Mut. Isa. Co. and others v. Mississippi Valley Tbansp. Co,* 

{District Court, E. D. Missouri. June 15, 1883.) 

1. Vractice— Exceptions to CoMMissroNER's Report. 

Supposed errors in a decree of the court catinot be reviewed on exceptions to 
the report of a commissioner appointed to aseertain damages. 

2. Damages— Commission on Sales of Abandoned Phopbety not Allowabue. 

Where property damaged through the négligence of a common carrier was 
abandoned by theowner to the underwriters, who paid the loss, sold the prop- 
erty, and brought suit against the carrier for damages, held, that said under- 
writers were not entitled to any commission on said sales. 

In Admiralty. Exceptions to commissioner's report. 

The spécial commissioner appointed by the court to aseertain and 
report the damages winch libelants had suffered by reason of the col- 
lision mentioned in the libel in this case,t filed a report allowing the 
libelants, among other things, a commission of 2J per cent, on sales 
which they had made of goods damaged by the collision, and aban- 
doned to them by the owners. The respondent filed a number of ex- 
ceptions, one of which is to the allowance of said commission. 

0. B. Sansum and Brown & Young, for libelants. 

Given Campbell, for respondent. 

Treat, J. The rules by which damages are to be estimated were 
established in the case of The Scotland, 105 U. S. 24. 

Many of the exceptions filed look to supposed errors in the former 
decree of the court, which cannot be reviewed in thèse exceptions. 
Without passing formally on each of the exceptions named, seriatim, 
the court rules that ail commissions charged should be rejeeted; for, 
if there was an abandonment, technical or otherwise, the title to the 
property passed to the underwriters. They Bhould not be allowed 
commissions for selling their own property. True, such commissions 
were taken into considération for the ascertainment of the value of 
the salved property ; yet it is not properly ohargeable as commissions 
against the respondent. Therefore the account, properly stated, will 
be, deducting commissions and interest thereon, as follows: Sun 
Mutual Insurance Company, $2,097.90; Hibernia Insurance Com- 
pany, $2,660.31; Citizens' Insurance Company, $4,762.46. AH the 
exceptions are overruled, except thèse as to commissions, and the de- 
cree will be in favor of the respective libelants, as above stated. 

*Reported by B. F. Rex, Esq., of the St. Louis bar. 
tSee 14 Fed. Réf. 699. 
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Eeber, Assignée, etc., v. U-undy. 
(Circuit Court, W. D. Penntylmnia. January 7, 1883.) 

1. Limitations in Bankruptcv— Rev. St. } 5057— Suit to Annul Judgment. 

Section 5057 of the Revised Statutes is not conflned to contesta involving tbe 
title to or ownership of the bankrupt's property, but, in explicit terms, it com- 
prehends ail claims of adverse interests which touchor relate to any property or 
rights of property transférable to or vested in the assignée ; and a suit in equity by 
an assignée, to annul a judgment confesged by a bankrupt under circumstances 
that make it a préférence in fraud of the bankrupt law, will be barred by this 
section, "unless brought within two years from the time when the cause of 
action accrued." 

2. Same— Suit, when Begun— Pboceedings before Résister, 

The antécédent proceedings before the register, in which he unwarrantably 
assumed to décide that the judgment was fraudulent, cannot be considered as 
a part of this suit ; and as, until the bill was flled, no suit was begun, and the 
bill was not flled until more than two years af ter the cause of action stated in 
it accrued to complainant, the suit is barred. 

In Equity. Appeal from tbe decree of the United States district 
court. 

Charles S. Wolfe, Andrew A. Leiser, and George C. Wilson, for ap- 
pellent. 

A . H. DM and John M. Kennedy, for appellee. 

McKennan, J. The respondent in this bill of complaint was a 
creditor of the bankrupt, and on the eleventh of March, 1878, took 
from liim a bond with warrant of attorney to confess judgment, in 
pursuance of which judgment was duly entered on the thirteenth of 
March, 1878, in the court of common pleas of Union county, Penn- 
sylvania, and thus became a lien upon the bankrupt's real estate in 
that county. On the thirtieth of March, 1878, a pétition was filed by 
creditors of the bankrupt in the district court in bankruptcy, he was 
in due course adjudged a bankrupt, and on the eleventh day of June, 
1878, an assignaient of ail his property was duly made to the com- 
plainant in this bill. On the twenty-second day of March, 1882, this 
bill was filed, "with like effect," as agreed in writing by the parties, 
"as if the same had been filed the sixth September, 1880." The latter 
date is, therefore, to be taken as the date of the commencement of this 
suit. As more than two years elapsed after the assignment to the 
complainant and the commencement of this suit, and this appearing 
upon the face of the bill, the respondent has interposed a plea alleg- 
ing that this suit is barred by the limitation prescribed in the second 
v.l6,no.8 — 51 
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section of the bankrupt act. The effect of this plea is the only ques* 
tion to be determined. 

The second section of the bankrupt act (now section 5057 of the 
Eevised Statutes) enacts that — 

" No suit, either at law or in equily, shall be ma'mtainable in any court between 
an assignée in bankruptcy and a person claiming an adverse interest, touch- 
ing any property or rights of property transférable to or vested in such as- 
signée, unless brought within two. years from the time when the cause of 
action accrued for or against such assignée." 

It is urged that this section is applicable only to contesta between 
an assignée in bankruptcy and an adverse claimant of the title to or 
ownership of property transferred to Buch assignée, and hence that 
this case is not within its opération. There is some warrant for this 
contention in a few décisions by judges of the district court, and 
others, in the earlier existence of the bankrupt law, but it rests upon 
a very narrôw construction of that law. Indeed, it does not accord 
with either the ternis or spirit of the enactment. It is not confmed 
to contests involving the title to or ownership of the bankrupt's prop- 
erty, but, in explicit terms, it comprehends ail claims of adverse in- 
terests whichl touch or relate to any property or rights of property 
transférable to or vested in the assignée. The character of the prés- 
ent case furnishes an apt illustration of the scope of the limitation. 
The bill charges that the contested judgment was confessed and en- 
tered under such circumstances as make it a préférence in fraud of 
the bankrupt law, and therefore prays that it may be decreed to be 
fraudulent and void. The assignée then seeks to annul this judg- 
ment, and the respondent to maintainit. It is obvious that the par- 
ties represent and claim adverse interests, and their adversary rela- 
tions grow out of the entry of the judgment, are coincident with the 
appointaient of the assignée, and hâve so continued ever since. 

Does the respondent's claim involve property vested in the as- 
signée? His judgment became a lien upon the bankrupt's real 
estate, and, thus incumbered, this real estate passed to the assignée. 
As an inséparable incident of the lien, the real estate bound by it 
might be seized in exécution, sold and conveyed, and a sufficient 
amount of the proceeds of sale applied to the payment of the judg- 
ment. It makes no différence that the real estate has been sold by 
the assignée diseharged of liens, because the fund thus arising is 
substituted for the land, and is subject to ail the liens which bound 
the land. This fund is as clearly property vested in the assignée as 
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vas the land itself, and the contest between the parties is whether 
a portion of it, équivalent in value to the amount of the respondent's 
judgment, shall be appropriated for his benefit, or shall be withdrawn 
from the grasp of his lien and adjudged exclusively to the complain- 
ant. Plainly, therefore, the relatione of the parties are adversary, 
and the suit is one between the assignée and a person claiming an 
adverse interest "touching" property which was vested in the as- 
signée, and so is within the literal import of the statute of limita- 
tions. But whatever différences of opinion may hâve existed, touch- 
ing the construction of the limitation clause in question, are now 
concluded by the authoritativè judgment of the suprême court in 
Jenkins v. International Bank, 106 U. S. 571; [S. C. 2 Sup. Ct. Bep. 
1.] It was held to apply to ail suits by or against an assignée 
which were brougbt more than two years after the cause of action 
accrued. Mr. Justice Miller, in behalf of the court, there said : 

"To prevent the estate being wasted in litigation and delay, congress has 
said to the assignée, you shall begin no suit two years after the cause of action 
has accrued to you; nor shall you be harassed by suits when the cause of 
action has accrued more than two years against you. Within that time the' 
estate ought to be nearly settled up, and your functions discharged, and we 
close the door to ail litigation not commenced before it has elapsed." 

It only remains to notice the suggestion in the replication to the 
plea that the contest before the register in bankruptcy was the com- 
mencement of this suit. The replication allèges that the district 
court, on the fifth of February, 1879, made an order of référence to 
the register of the district to ascertain liens and report a schedule 
of distribution of the funds in the hands of the assignée^ that the 
judgment of the respondent was presented as a prior charge upon 
the fund; that the priority claimed was denied, testimony was taken, 
and a report made by the register of the issues raised before him to 
the court for its décision upon them; that thereupon, on the sixth of 
September, 1880, this order was revoked and a newone made to an- 
other register to "ascertain the liens, and report a schedule of distri- 
bution of the funds in the hands of the assignée arising from the sale 
of the bankrupt's real estate." The respondent's judgment was pre- 
sented again before the register, and priority of payment out of the 
fund claimed. This was contested-by the assignée, and the register 
finally disallowed the claim, upon the ground that the judgment was 
a fraudulent préférence under the bankrupt law, and therefore void, 
and so reported to the court. The respondent excepted to this find- 
ing as irregular and unauthorized, and thereupon, on the eleven^h of 
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January, 1882, this bill was filed, by leave of the court, with like ef- 
fect as if filed on the sixth of September, 1880. 

The antécédent proceedings before the register cannot be ingrafted 
upon this suit as an intégral part of it. The formai incongruity 
of such an association is apparent. The relief prayed for could 
only be decreed by the court in the exercise of its auxiliary equity 
jurisdiction, and that must be invoked by conformity to the methods 
prescribed and established as indispensable to that end, so that neither 
party maybe deprivedof his right to the correetiva supervision of the 
appellate tribunals which the law gives him. In discharging Mb 
duties under the order of référence, the register had no power to go 
behind the respondent's judgment and adjudge it to be void, and his 
unwarrantable assumption would furnish no ground for investing the 
court with power to administer such equity in such an irregular 
mode. TJntil this bill in equity was filed, no suit between the parties 
was begun in which the relief sought could be adjudged, and, as the 
bill was not filed until more than two years after the cause of action 
stated in it accrued to the complainant, the respondent's plea must 
be sustained, and the bill dismissed, with costs. 



Kiggs v. Pennsylvania & N. E. E. Co. and others. 
(Circuit Court, D. New Jersey. June 12, 1883.) 

1. Railkoad Bonds— Validity — Issue by Tbustee — Purchaser Put on In- 

quiky. 

Where the bonds of a railroad corporation, secured by mortgage, are signed 
and issued by a trustée, whose duty, it usually would be considered, was to act 
for the bondholders in enforcing payments to them, and to bring suit against 
the corporation for covenants broken, and not necessarily to include the power 
to place upon the market the bonds for sale, and the bonds are sold for a very 
small per cent, of the face value, the purchaser is put upon inquiry in regard 
to the regularity or validity of their issue. 

2. Same— Suppression of Evidence — Effect of. 

Where a minute-book, offered in évidence to prove the due organization of a 
corporation, and the regularity of an issue of its bonds, has been traced into 
the hands of its alleged offlcers, and its whereabouts thereafter unexplained, 
its suppression leads to a grave suspicion that it has been concealed on account 
of the évidence which its contents revealed of the legality of the organization 
and the validity of the bonds. 

3. Same— Bill Dismissed. 

As the évidence does not establish satisfactorily the organization of the rail- 
road corporation at the time of the issuance of the bonds, or the existence of 
the mortgage securing the same, prayed to be made a prior lien in this case on 
the propeity of tliû corporation, the relief asked must be denied. 
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On Bill, etc. 

F. C. Lowthorp, Jr., for complainant. 

John' Linn, for défendants. 

Nixon, j. The bill of complaint was filed in the above case to 
compel the défendants to record a mortgage, which, it is alleged, had 
been executed under the name of the South Mountain & Boston Bail- 
road Company to secure the payaient of certain bonds that had corne 
to the complainant's hands by purchase. Its chief allégations are : 

That on the thirteenth of Mardi, 1873, the South Mountain & Boston Rail- 
road Company was incorporated by an act of the législature of the state of 
New Jersey; that the company was duly orgauized by the élection of offlcers; 
that a large tract of land in the counties of Warren and Sussex, through 
which the road was to run, was acquired; that, in order to raise money to 
aid in the construction and équipaient of the road, the company, on or about 
the first of October, 1878,at their office in Branehville.in the county of Sussex, 
executed and issued under its seal, by authority of law, to one Joseph Hague, 
trustée, 125 bonds of the dénomination or par value of $1,000 each, whereby 
the company promised to pay to said Joseph Hague, or bearer, the sum of 
$1,000, on or before Nbveniber 1, 1888, with interest at the rate of 6 per cent, per 
annum, payable semi-annually; that in order to secure the payment of said 
bonds and interest the company executed and delivered to Hague, as trustée, a 
first mortgage upon ail its line of railroad, franchises, rights, and property, real 
and personal, then owned, or that might thereafter be acquired; that the com- 
pany deelared and asserted that said bonds were secured by a first mortgage 
upon ail the property of the said company, and which was duly recorded in the 
office of the clerks of the counties of Warren and Sussex, when in fact such 
représentations were false and fraudulent, and the same was never recorded; 
that after the issue and delivery of the said bonds to Hague, he negotiated a 
portion of the same, and that the complainant became the lawful owner and 
holder of four, numbered respectively 52, 53, 54, and 55, of the dénomination 
or par value of $1,000; that on the second of Mardi, 1880, the législature of 
New Jersey passed an act authorizing ail railroad coinpanies to change their 
corporate names, under the provisions of which the said the South Mountain & 
Boston Railroad Company was changed into the Pennsylvania & New Eng- 
land Eailroad Company; that the corporation, under its new name, on the 
first of July, 1880, executed and delivered to the other défendants, William 
II. Gatzmer and George M. Wright, as trustées, 600 coupon bonds, of the de- 
nomination or par value of $1,000 each, amounting in the aggregate to $600,- 
000, which said bonds, by the terms thereof, became due and payable to the 
said trustées, or bearer, on or before July 1, 1910, with interest at 6 per cent., 
payable semi-annually ; that to secure the payment thereof the company exe- 
cuted and delivered to said trustées a mortgage upon ail its line of railroad, 
as located and being constructed in New Jersey, from a point of connection 
with the Pennsylvania & New England Railroad Company (Pennsylvania 
Division) at the Pennsylvania state line in the Delaware river, a short dis- 
tance below the Delaware Water Gap, and extending through the counties of 
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Warren and Sussex to the New York state Hne, east of Deckertown, in the 
Wallkill River district, with ail the property and appurtenances then belong- 
ing to, or which might thereaf ter be acquired by, the said corporation ; and that 
said mortgage had been left with the register of the county of Sussex for the 
purpose of being recorded. 

The prayer is — 

That the corporation may be decreed to record the first-recited mortgage 
and that the saeae be held as the first lien upon the mortgaged premises ; ai|d 
that the last-recited mortgage may be decreed to be a second incumbrance, 
and its lien subséquent to the first executed mortgage. 

The joint and"several answer of the défendants dénies — 

That the South Mountain & Boston Railroad Company ever issued any Bonds 
as set forth in the bill of complaint, or executed any mortgage for securing 
the payment of the same; b'ut claims that on the first of July, 1880, a mort- 
gage was made and executed by the Pennsylvania & New England Railroad 
Company to secure the payment of $600,000, the aniount of bonds issued by 
the said company ; that the same has been duly recorded ; and that the bonds 
hâve been negotiated and hâve passed into the hands of third parties on the 
faith of the security, guarantied by the said mortgage. 

The following facts appear in the case : 

The législature of New Jersey passed an act, approved March 18, 1873, 
incorporating the South Mountain & Boston Railroad Company. In the 
eighteenth section of said act it was provided that if the railroad should not 
be commenced within one year, and completed within five years, from the 
fourth of July next ensuing, (1878,) the act should be void. By a subséquent 
law, approved April 3, 1878, (P. L. 1878, p. 261,) it was enacted that any rail- 
road company incorporated by any spécial act of the législature, six miles or 
more of whose road had been built, and the time for the completion of which 
expired during the current year, should hâve the authority and power to 
finish its railroad within five years from the date of the passage of the act, — 
anything in their charters, or the suppléments thereto, to the contrary not- 
withstanding. A f urther supplément was approved Pebruary 18, 1879, (P. L. 
25.) in which authority was given to apply the extension for five years from 
that date to ail companies, six miles or more of whose road had been built or 
graded, and the time for the completion of which had expired during the pre- 
ceding year. A gênerai act was also passed and approved March 2, 1880, (P. 
L. 68,) which empowered any railroad company, organized under the laws of 
the state, to change its corporate name, under the provisions of which the 
défendant corporation chauged its name to the Pennsylvania & New England 
Railroad Company. 

It is doubtful, from tne évidence, whether the South Mountain & 
Boston Bailroad Company was ever organized. Its organization is 
not admitted in the answer, and the only proof of the fact made by 
the complainant is that one William H. Bell and Marshall Hunt ; re- 
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spectively, performed some acts as président and secretary of such 
corporation. Joseph Hague says he thinks he was once informed 
by somebody that he was elected a director of the Company, but 
that he never acted as director, and never heard of more than one 
meeting of any board of directors, which was at the house of Mr. 
Bell, in Sussex county, and the only persons présent there were Mar- 
shall Hunt, secretary, and a gentleman named John G. Haney. He 
understood the company was organized at that meeting, but knows 
nothing of his own knowledge. He had a verbal notice from Mr. 
Bell that he had been elected treasurer, but he was never asked by 
anybody to qualify, or to give bonds, or to receive money, or to per- 
form any duties as such officer. He was requested by Mr. Bell to 
take the trusteeship for the issue of bonds to the amount of $125,- 
000, but does not know of any action of the company authorizing 
such request, or the issue of the bonds. Although he signed a pri- 
vate certificate on each of the bonds that a first mortgage had been 
executed and delivered to him to secure their payment, he never saw 
any mortgage,— doeB not know that one was ever. executed, — but was 
told by Bell that Hunt, the secretary, would attend to the matter of re- 
cording one. It is through him as trustée that the complainant claims 
title to the four bonds, to secure which he wants a mortgage reeorded, 
and he was made a witnesa to prove the bonafides of the complainant's 
ownership. His statement of the origin of the bonds is so novel 
that it is worth repeating in his own words. (Four bonds of the 
South Mountain & Boston Bailroad Company, purporting to be of the 
loan of $125,000, and the dénomination of $1,000 each, numbered, 
respectively, 52, 53, 54, and 55 being shown the witness.) He says : 

" Thèse bonds are of the issue I hâve spoken of. That is my signature, in- 
dorsed on the back. * * * I accepted that trust. Thèse indorsements on 
the bonds are in pursuance of that acceptance of trustée. Thèse bonds were 
sold byme; I became possessed of them by the acceptance of the powers of the - 
trusteeship of the loan. The bonds were brought to me by William H. Bell, 
président, to my office in No. 6 Gold street, New York city, to be signed by 
me; he stating that Mr. Leslie, of Philadelphia, and the secretary would wait 
for me at a room in the Astor House. As soon as I could get through sign- 
ing the bonds Mr. Bell requested me to corne to the Astor House and we would 
there seal them. 1 went to the Astor House, and after discussion between 
Mr. Bell and Mr. Leslie, as to the legality of executing the bonds in the state 
of New York, they were there sealed, folded, and the whole of the bonds were 
handed to me, with the seal. Mr. Bell requested me to give 25 bonds to Mr. 
Leslie. 1 began to count them, and Mr. Leslie asked Mr. Bell to step into 
the hall. They came back, and Mr. Bell requested me to give 50 bonds to Mr. 
Leslie, instead of 25. I dld so, and that was the end of it." 
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He îurther states that he sold the four bonds exhibited in the case 
through a broker to the complainant, whom he casually knew; that 
he eannot. remember the name of the broker who made the sale ; that 
he was présent when the bonds were delivered to the purchaser, but 
made no spécial représentations to him in regard to them. On cross- 
examination he added that he was requested by Mr. Bell to act as 
trustée a few days only before issuing the bonds — long enough before 
to get them printed; that he never saw and knows nothing about the 
conditions of the mortgage which was to secure the bonds; that the 
whole issue of bonds was signed by him at the one time — a few days 
after October 1, 1878; that he supposed his powers as trustée were 
to negotiate the bonds and apply the money to the treasury of the 
company ; that no one told him so, but he inferred it from the pos- 
session of the bonds ; that he never received any notification from 
the company what his powers were, and never heard of any resolu- 
tion passed by the company on the subject; that he received $150 
from the complainants for the four bonds sold to him, and kept the 
money, as the company never asked him to account. The sale took 
place in July or August, 1880. 

William 0. Leslie substantially corroborâtes the testimony of 
Hague. He was présent at the Astor House in New York, in Octo- 
ber, 1878, when the bonds were signed by the trustée and sealed. 
Fifty of them were given to him to negotiate, — Mr. Bell and Mr. 
Hague requesting it. He never heard of any resolution of the board 
of directors authorizing their issue or negotiation. He pledged to 
one party twoor three of them, as security for the loan of $100, which 
sum he owed for printing the bonds. He hypothecated a few others 
for another small loan, and never knew what became of them. He 
had most of the 50 in his possession still, and any one who wanted 
them could hâve them, as they were worthless. The negotiation of 
the bonds fell through as sooh as it was questioned whether the com- 
pany had any légal existence when they were issued. 

From this considération of the évidence, I should not hesitate to 
hold that no sufficient proof had been made of the organization of 
the company, if it were not for another circumstance which happened 
during the progress of the case, and which calls for serious comment 
and observation. 

It appears from the testimony of the complainant's Bolicitor (Mr. 
Lowthorp) that a decree pro con. was entered for want of an answer, 
and an order made upon the complainant to proceed ex parte to es- 
tablish the allégations of his billof complaint; that the former secre- 
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tary of tne company (Hunt) was subpœnaed as a witness, and was 
examined, and the minute- book of the South Mountain & Boston Rail- 
road Company, in lus custody, was marked an exhibit in the case; 
that the défendants afterwards opened the decree and obtained leave 
to answer, and that an order was entered that the testimony should be 
taken de novo, that the défendants might hâve the opportunity of cross- 
examination; that, before the proofs were in, the said secretary, Hunt, 
died and the minute-book disappeared ; and although it has been traced ■ 
directly into the handsof the officers of the défendant corporation, no 
one has been found who was able to tell its whereabouts. There is 
enough in the circumstances of the case to lead to a grave suspicion 
that the défendant has concealed the minute-book on account of the 
évidence which its contents revealed of the due organization of the 
company and théregular issue of the bonds in controversy. If I was 
obliged to pût theultimate détermination of the suit upon thèse ques- 
tions, I should draw unfavorable inferences from the conduct of the 
officiais of the company in regard to the book, and should be quite 
willing to assume that it had been put out of the way because it 
contained proof of mateiïal facts which the défendant corporation 
was anxious to suppress. 

But it may be conceded that the company was duly organized, and 
the loan authorized, and yet the complainant may not be entitled to 
the relief prayed for. There is no proof hère, and I do not under- 
stand that it is claimed, that the minute-book of the corporation, if 
produced, would contain any proof that the trustée, Hague, had au- 
thority to sell thèse bonds. The usual duties of a trustée, in such 
cases, are to act for the bondholders in enforcing payments due 
to them, and to bring suit against the company for covenants broken. 
It does not necessarily include the power to place upon the market 
the bonds for sale; and when such authority is exercised by the 
trustée, it ought to put the purchaser upon inquiry; and when to 
that is added the further fact that bonds of the par value of $4,000 
are sold for the inconsiderable sum of $150, a grave doubt is suggested 
whether the inadequacy of price should not, of itself, hâve warned 
the complainant that something was wrong, and that he should 
make some inquiry in regard to the regularity or validity of their 
issue. But, in my view of the case, it is not necessary to détermine 
whether the corqplainant is or is not a bonafide holder of the bonds. 
If shown conclusively that he was, it would not follow that the pres- 
sent action could be maintained. 
j The spécifie relief asked for in the bill of complaint is (1) a decree 
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for the record of a mortgage which the évidence shows has no exist- 
ence, and which has been put out of the way, — not, perhaps, with 
any fraudulent intent, but because the makers of it had concluded 
that it had been executed withont authority of law ; and (2) to make 
the same, wben recorded, a first mortgage, as against another incum- 
brance, which had been given by the défendant corporation to secure 
the payment of bonds of the par value of $600,000. 

There are two difficultés in granting such relief : (1) On account 
of the impossibility of recording a paper which does not exist, and 
which was probably destroyed before the complainant's title to the 
bonds accrued ; and (2) because the equally meritorious bondholders 
of the lands of the last-recited mortgage are not parties to thèse pro- 
ceedings, and it would be inéquitable to make any decree whereby 
the validity of their security would be impaired, if not destroyed, 
without notice and without the opportunity of defending their rights 
and interests. 

A decree muBt be entered denying the relief asked . for, and dis- 
missing the bill of complaint, but, under the circumstances, without 
costs. 



United States v. Iron SrLVEB Mining Co. and bthere. 

^Circuit Court, D. Colorado. June 23, 1883.) 

.Patent fou IiANd— Fjîaudulent Représentations as to Value— Bill to set 
Aside Patent., 

The United States may bring a bill in equity to set aside a patent for land 
which has been executed by it, upon the ground that the conveyance was ob- 
tained by fraud; and. where the party obtaining the patent knows that the 
land is valuable for its Iodes of minerai, and suppresses this fact, and falsely 
représenta the very contrary in bis application and in his proofs, and thereby 
defraùds and deceives the land department, and thus obtains a patent, it is a 
fraud, and a court of equity may set it aside. 

In Equity. 

Andrew W. Brazee, for the United States. 

C. G. Symes, for défendant. 

McCrary, J., (orally.) I hâve considered the demurrer to the com- 
plaint in theçase of the United States of America against the Iron 
Silver Mining Company, which is a bill in chancery filed on behalf 
of the United States to set aside a patent upon the ground that the 
same has been obtained by fraud. The bill is, of course, somewhat 
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lengthy, but I think I can state the substance of the allégations, so 
far as they charge fraud, without reading it. 

It is alleged that the land in question was covered with timber; 
also, that it contained sundry veins, Iodes, ledges, and seams bearing 
silver, gold, and lead, in rock in place, of great value. It is further 
alleged that the land was of no value as placer mining ground ; that 
about October, 1879, James A. Sawyer, and others to complainant 
unknown, discovered sundry Iodes, ledges, veins, and deposits in rock 
in place on said land, carrying gold, silver, lead, etc.; that besides 
thèse discoveries there were then indications of divers other Iodes 
carrying certain metals, which indications were apparent to persoDs 
skilled and expert in that behalf; that there was no placer mining 
ground on the land ; that said Sawyer and others conspired together 
to cheat and defraud the complainant, and did conspire with certain 
persons named, and others unknown, to obtain fraudulently a patent 
for said parcels of land, and for each of them, upon the pretense that 
the same were placer grounds and subject to entry as such; that thëy 
conspired and confederated together to falsely represent to the regis- 
ter and receiver at Leadville, and other land-offices of the United 
States, that the said land was placer mining ground and subject to 
entry as such, when in truth such was not the fact, and the land was 
only subject to entry as Iodes, léads, veins, ledges, or deposits. It is 
further averred that prior to this time said Sawyer had located the 
Andrew Jackson Iode and the Perguson Iode and the Bonanza Queer. 
Iode and the Lizzie Belle Iode, ail upon the said lands, and divers 
other Iode claims that hâve been located thereon. It is averred that 
there was an agreement that Sawyer was to abandon his Iode claims 
and enter the land as placer mining claims for the benefit of respond- 
ent. Applications for patents, it is averred, were filed, in which state- 
ments were made which were f aise in the following particulars, among 
others : In the statement that the lands were placer mining grounds ; 
in the statement that no known vein or Iodes of quartz or other rock 
in place bearing gold, lead, or silver existed thereon; and in numer- 
ous other particulars of less importance, perhaps; ail chargea to hâve 
been false, as the applicants well knew. -• 

It is, of course, well understood that the United States may bring 
a bill in equity to set aside a patent which has been executed by it, 
upon the ground that the conveyance was obtained by fraud; and 
the same principles and rules which would obtain as between indi- 
viduals will apply to a case where the government institutes such a 
suit. I suppose, therefore, it iB correct to say that if a person, by 
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falsely representing any material matter, deceives the officers of the 
land department, and thereby induces them to exécute to him a pat- 
ent, upon proof of the fact a court of equity may set the patent aside; 
and I think that if a man knows that a certain tract of land is val- 
uable for its Iodes of minerai, — if he knows it by having located Iodes 
upon it, and having developed them, as this bill allèges was the case 
hère, — and if he knows also that it is not valuable for placer mines, 
and if he suppresses thèse faets, and especially if he représenta the 
very contrary of thèse facts in his application and in his proof s, and 
thereby defrauds and deceives the officers of the land department, 
and induces them to exécute the patent, it is a fraud, and a court of 
equity may set it aside. 

I think that if the allégations of this bill are true, there is a case 
for relief within the principles of equity, and the demurrer to the bill 
must be overruled. 



The Doggett, Bassett & Hills Co. v. Herman and another.* 

Sweet and others v. Samb. 

Clark and another v. Samb. 

Field and others v. Samb. 

Kendall and another v. Samb. 

Weil and others v. Same. 

The Gauss-Hunicke Hat Co. v. Same. 

T William Baboook intervenor in each of the foregoing cases.] 

(Circuit Court, D. Colorado. 1883. 

FrAUDULENT PREFERENCES. 

A préférence made by a dêlivery of part of the assignor's estate is void undcr 
the Colorado statute, where the dêlivery to the preferred creditor and the as- 
signments are simultaneous, or bo nearly so as to constitute parts of one and 
the same transaction. 

Prior to the fourteenth of October, 1882, the défendants, Max Her- 
man and Solomon Herman, composing the firm of Herman Bros., 
were merchantg doing business at Leadville and. at Boulder, in this 

*From the Denver Law Journal. 
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state, and also having a branch store at Loveland. They had a stock 
of goods at Leadville valued at about $20,000, one at Boulder valued 
at about the same, and one at Loveland valued at about $3,000. 
They were, on the said fourteenth day of Oetober, and had been for 
some time previously, insolvent, owing debts amounting to about 
$100,000, the greater part of which had been contracted within the 
90 days preeeding, and were indebted, among others, to the plaintiffs 
in thèse suits. On the fourteenth day of Oetober they made a trans- 
fer of their entire stock of goods at Leadville to the First National 
Bank of Leadville, one of their creditors, in payment of a debt of 
some $8,000. On the sixteenth day of Oetober they conveyed the 
stock at Loveland te one Anderson, another creditor, in payment of 
another debt. 

On the fifteenth day of Oetober, the day after their transfer of 
the Leadville stock as above mentioned, défendants met in Denver 
for the purpose of considering their affairs, and at that conférence 
the propriety of making an assignment for the benefit of creditors 
was discussed. On the succeeding Tuesday, Oetober 17th, they 
again met in Denver, and an assignment was then and there drawn 
up and executed, conveying ail their property to one J. H. Monheimer, 
as trustée or assignée for their creditors. This instrument was 
fully executed on the 17th, and nothing remained but the accëptance 
of the assignée, and the delivery to him of the property. It was ex- 
pected that the assignée would signify his accëptance and take posses- 
sion on the morning of the 18th, as he in fact did. ' On the evening 
of the l-7th, after executing the assignment, Max Herman, one of the 
assignors, proceeded to Boulder and there met at the dépôt, upon his 
arrivai, the intervenor, William Babcock, who was also a creditor of 
the firm of Herman Bros. At that meeting Herman infôrmed Bab- 
cock that the assignment had been executed; that the assignée would 
probably take possession the next morning; and that whatever was 
done to secure Babcock must be done.quickly. It was accordingly 
agreed that Babcock should take goods out of the store that night in 
payment of his debt, including certain debts of others assumed by 
him, making his entire claim about $2,500. During the night of the 
17th the goods thus turned over to Babcock were removed from the 
store and deposited in a cellar rented by Babcock for thé' purpose. 
The next day the assignée took possession of the goods remaining in 
the store, arid on the twenty-third day of Oetober he sold thé entire 
stock to Babcock for thé surn of $13,000, which was pàidj ànd is now 
in the hands of the assignée. The plaintiffs in thèse suits suéd out 
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writs of attacnment on the ground that the assignaient to Monheimer 
was fraudulent and void, and upon the writs thus obtained the mar- 
shal levied upon the goods in the hands of Babeock. The latter com- 
menced proceedings in replevin in a state court against the marshal, 
and by virtue of such proceedings seized the goods, giving the usual 
bond for the return of the property, or its value, if a return should be 
awarded. Upon the trial of the replevin suit in the state court it was 
held that the court had no jurisdiction, because the property was, at 
the time of the commencement of the replevin suit, in the custody of 
this court, and judgment was rendered in favor of the marshal for 
the return of the goods, or, in case a delivery thereof cannot be had, 
then for the sum of $3,670, being the value of said goods. 

Hugh Butler and John Rogers, for plaintiffs. 

Richard M. Whiteley, Alpheus Wright, and Waldheimer é JenKins, 
for the intervenor. 

McCbary, J. Upon the facts of this case as above stated the fol- 
lowing questions arise: First. Was the assignaient to Monheimer 
fraudulent and void ? Second. Did Babeock acquire a good title to 
the goods by virtue of bis purchase from the assignée? By the 
statute of this state, "to regulate assignments for the benefit of cred- 
itors," approved February 12, 1881, it is provided that a préférence 
may be given in favor of servants, laborers, and employés of the as- 
signor to the amount of not more than $50 to any one person. And 
it is further provided that "ail the residue of the proceeds of such. 
estate shall be distributed ratably among ail other creditors; and 
any préférence of one creditor over another shall be entirely nul! 
and void, anything in the deed of assignment to the contrary not- 
withstanding." 

The effect of this statute is, no doubt, to render préférences winch 
are provided for in the instrument itself inoperative, while upholding 
the validity of the assignments ; but the question hère is whether a 
préférence made by a delivery of part of the debtor's estate to one or 
more of his creditors in payment of their debts will render the assign- 
ment void, where the two acts are Bimultaneous, or so nearly so as to< 
constitute parts of one and the same transaction. 

In the présent case it appears that after the assignment was exe- 
cuted, but before the assignée had accepted or actually taken posses- 
sion of the goods, the assignors, who were hopelessly, insolvent, went 
to Babeock, one of their creditors, and informed him of the assign- 
ment, and proposed to turn over to him a part of the stock of goods, 
in full payment of his demand, before the assignée should take pos- 
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session on the succeeding day. It vas arrangea that tlie transfer to 
Babcock should be made that night, in order to prevent the goods 
coming into the hands of the assignée. It would seem clear that 
this préférence given to Babcock and the assignaient to Monheimer 
were parts of the same transaction. The assignaient had been exe- 
cuted before the goods were taken ont and delivered to Babcock, and 
possession was about to be delivered to the assignée. Babcock, know- '■ 
ing this fact, took the goods from the store to secure hims'elf in full, 
to the exclusion of other creditors. The transactions were connected 
and blended together in such a way as to make it impossible in law 
to separate them. It cannot be said that the préférence was given 
in good faith before the assignaient was executed; nor can it be 
claimed that Babcock took the préférence in ignorance of the assign- 
aient. A transaction of this charâcter is a plain violation of the stat- 
ute above cited. If this assignaient can stand, an insolvent debtor 
in this state may in one day, and by substantially one gênerai ar- 
rangement, turn over nine-tenths of his property to favored creditors, 
and one-tenth to an assignée to be divided among those not so favored. 
The fact that the préférence was not provided for in the assignaient- 
itself, but by an arrangement or transfer outside of it and oontem- " 
poraneous with it, shows the intent to évade and violate the stat- 
ute; for, if ail the property were conveyed to the assignée, and the 
préférences expressed in thé assignmeht, the law would déclare thë ; 
préférence void- and the assignaient good. AU the property being : 
within the control of the court in the hands of the assignée, ail the 
creditors could be protected in their rights. But where the préfér- 
ence is by actual delivery to the preferred creditors, for the purpose 
of keeping it from passing to the assignée, the purpose of the statute, 
which is equality among creditors, is defeated, and the courts are 
deprived of the means of enforcing its eminently just and équitable 
provisions. The assignaient must be held to be void. ' 

2. It remains to be determined whether the intervenor, Babcock, 
acquired a good title to the goods by virtue of his purchaBe from 
the assignée. That he had notice of the fraudulent intent of the as- 
signors, and their purpose to évade the, provisions of the statute, is 
apparent from the facts already stated. But it is insisted that the 
proof doe3 not show that Monheimer, the assignée, was a party to 
the fraud, and that, therefore, he acquired a good title, and conveyed 
a good title to Babcock. In our opinion it is not necessary, in order 
to set aside the assignment as fraudulent, to show that Monheimer, 
the assignée, was à party to the fraud. The intent of the assignor 
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in making the assignment is the material considération in determin- 
ing as to its validity in cases where it is assailed as fraudulent. The 
assignée is not personally interested; the real parties in interest are 
the debtor on one side and the creditors on the other. If a debtor 
conceives the purpose of defrauding a portion of bis creditors, and 
an assignment of his property is a part of the scheme, it would, as 
it seems to us, be extremely unreasonable to hold that, by concealing 
his purpose from the assignée, he may be permitted to consurnmate 
his fraud as against the creditors, where the assignor himself sélects 
the assignée and makes the assignment to him without the knowledge 
of the complaining creditors. We think the view hère expressed is 
supported by the weight both of reason and authority. Burrill, As- 
signm. § 337, and cases cited. 

As the assignment to Monheimer was manifestly executed for the 
purpose of depriving thèse plaintiffs of their rights under the statute 
of Colorado, and thereby of hindering, delaying, and defrauding them 
in the collection of their debts, and as the intervenor, Babcock, had 
full knowledge of thèse facts, we must hold that as to him the assign- 
ment was unlawf ul and fraudulent, and passed no title to the assignée, 
and that Babcock does not stand in the light of a bonafide purchaser 
in good faith. 

The resuit of thèse views is that the court finds the issues upon 
the intervening pétition of William Babcock for the plaintiff in the 
attachment, and judgment will be entered accordingly. 



Citt of Hoboken v. Pennstl vania E. Co. and others.* 

(Circuit Court, D. New Jersey. May 24, 1883.) 

L Ejectmknt — - Riparian Rights — Dedication of Stbeets — Right of thk 
State in Lands Lying below High- Water Mark. 

Where a proprietor of land bordering upon a navigable river dedicated a por- 
tion of such lands to a town for the purposes of public highways, and the same 
was delineated on a map as extending to the high-water mark of the river, as 
it existed at the time of the grant, held, that no part of the land or water ad- 
joining said lands, and lying below high-water mark, as it then existed, passed 
to the town or was made subject to any easement by any such dedication Or 
grant, since ail such land lying below high-water mark belongs to the state, 
and could only be dedicated or subjected to an easement by the state or its 
grantees. 

!. Same — Aixuvion or Accretion— Land Redeemed by "Filling in." 

Soil acquired and redeemed from the water by filling in ia in no sensé allu- 
vion or accretion which would become the property of the shore-owner, but ia 
•Afflrmed. See 8 Sup. Ct. Rep. 643. 
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the property of the state or its grantees, in whom the title W the land between 
high and low water mark is ; and no right exists in the shore-owner, who has 
dedicated to the publie streets to the limit of his ownershin, to charge such 
newly-made land with the burden of an easement over it. 

Actions for Ejectment. 

Malcolm W. Nevin, with whom was John O. Be.sson and G. N. Mc- 
Carter, of counsel, for plaintiff. 

Léon Abbett and Jas. B. Vredenburgh, with whom was Ex-Gov. 
Bedle and Barker Gummere, for défendants. 

Nixon, J. The mayor and council of the city of Hoboken brought 
six several suits in ejectment in the suprême court of New Jersey 
against the owners of land on the Hudson river in front of said city, 
involving the right of the city to extend Newark street, First, Second, 
Third, and Eiver streets over said land to the river front, without 
making compensation in damages for such extension. Thèse suits 
were removed into this court by the several défendants, and, by stip- 
ulation between the counsel of the respective parties, hâve been tried 
by the court without the intervention of a jury. The claim of the 
plaintiff is for an easement, and is based upon the dedication of cer- 
tain streets in the year 1804 by Col. John Stevens, who was then 
the owner of between 500 and 600 acrea of land on the western shore 
of the Hudson river, where the city of Hoboken now stands, and who 
made "A Plan of the New City of Hoboken, in the Gounty of Bergen," 
and caused the same to be filed in the clerk's office of said county in 
the month of April, 1805. This plan, on the mapknown as the Loss 
map, exhibits a number of streets running north and south, and a 
still larger number running east and west; ail of the latter, except 
one, apparently terminating on the river front at their eastern end, 
and one of the former having a like terminus on the south. Since 
that date, and by législative authority, the river bed below the an- 
cient high-water mark has been filled in for a long distance to the 
east and south of the land included in the Loss map, renlering the 
navigable water inaccessible from the streets, as therein laid out and 
dedicated. This controversy has référence to extending one of thèse 
streets, not named on the map, but now called Eiver street, to the 
south, and four others, to-wit, Newark street, designated on the map 
the Philadelphia Post-road, and First, Second, and Third streets, to 
to the east, until they respectively reach the navigable water of the 
river. The city claims the right of extension by virtue and force of 
the Stevens dedication. The défendants resist it, asserting that the 
v.l6,no.8— 52 
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title of Col. Stevens was limited to high-water mark of the river m 
1804; that the soil below the high-water mark, as it then existed, 
belonged to the state of New Jersey, which not only has never acqui- 
esced in any easement over the land, but by various enactments has 
conferred upon the défendants or their grantors an absolute title in- 
consistent with any right of way in the public over the same. I find 
as questions of fact in the case : 

(1) That the tract of land on which the city of Hoboken has been mainly 
built was formerly the property of Col. John Stevens, and contained origi- 
nally flve hundred and sixty-four acres. 

(2) That in the year 1804 Col. Stevens, then being the ownerof said tract, 
eaused to be made "A Plan of the New City of Hoboken, in the County of Ber- 
gen," known as Loss' map, which was flled in the clerk's office of the county of 
Bergen in April, 1805. 

(3) That the public streets laid out on said map, running east and west, ex- 
tended eastwardly to the high-water mark of Hudson river, as it then ex- 
isted. 

(4) That the only street thereon, running north and south, which concerns 
the présent controversy, is now called River street, and its southerly terminus, 
on the map, was at the high-water mark of said river. 

(5) That subséquent to the flling of said map Col. Stevens conveyed several 
lots or parcels of the land shown thereon to différent persons, and described 
the lots so conveyed by référence to the map and the streets delineated thereon, 
and that other owners, deriving title from or uhder him, hâve since conveyed 
lots within said plan, describing the same by référence to the map and streets. 

(6) That at the time of the flling of said map in the clerk's office thô title 
to ail the land fronting the said Stevens property, and lying between high and 
low- water mark of the west bankof the Hudson river, was in the state of New 
J ersey. 

(7) That "The Hoboken Land & Improvement Company" was incorpo- 
rated by the législature of said state by an act entitled "An act to incorpo- 
ratethe Hoboken Land & Improvement Company," apprûved February 21, 
1838 ; that by section 1 of the act they were authorized to hold real e3tate, but 
the amount held by the company should not exceed 1,000 acres at any time; 
that by the fourth section the company wa3 empowered to purchase, fui up, 
occupy, possess, and enjoy ail land covered with water fronting and adjoining 
the lands that might be owned by thèm, and to construct thereon wharves, 
piers, and slips, and ail other structures requisite or proper for commercial 
and shipping purposes, provided that it should not be lawf ul for the company 
to fill up anysuch land covered with water, nor to construct any dock, pier, 
or wharf irnmediately in front of the lands of any other person or persons 
owning down to the water, without the consent of such persons flrst had in 
writing. 

(8) That by virtue of the powers and privilèges of said act of incorporation 
the company purchased ail the land and real estate described in the deed of 
conveyance from Edwin A. Stevens and othei:s, bearing date May 6, 1839. and 
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duly recorded in the clerk's office of the county of Bergen in Liber 13 of Deeds, 
fol. 105; and in which, among other land, is ineluded the tract of 564 acres 
embraced in the Loss map, and formerly the property of Col. Stevena. 

(9) That at the time of said transfer by Edwin A. Stevens and others to 
the said Hoboken Company, the land for which thèse suits were brought by 
the city of Hoboken was under water, and since the date of said conveyance 
bas been filled up, occupied, and possessed by said company or their grantees ; 
and that ail of said land under water was in front of and adjoining the real 
estate purchased" by the company; that since the time of said purchase the 
company, or their grantees, hâve at various times reelaimed the land from 
the water, and hâve constructed thereon wharves, harbors, piers, and slips, 
and other structures requisite or proper for commercial purposes, and hâve 
been in the exclusive possession, occupancy, and enjoyment of the saine from 
the time of such réclamation. 

(10) That the city of Hoboken was incorporated by the législature of the 
state of New Jersey, by an act approved March 28, 1855, with the powers and 
privilèges therein granted, pro ut the same, and that the territorial limits of 
the said city embraced. ail the lands shown on the Loss tuap, ( and also a large 
tract of real estate adjoining the same on the west, exteuding to the westline 
of lands of the late John G-. Costar, deceased, and that previous to said incor- 
poration its territory embraced [a portion of] one of the townships of the 
county of Hudson. 

(11) That the city of Hoboken never by ordinance recognized Eiver street, 
south of Third street, and only recognized its existence as far south as Third 
street, by the ordinance of January 9, 1858 ; that Newark, First, and Second 
streets were never recognized by ordinance east of Hudson street prior to the 
ordinance of October 5, 1875, which ordinance provided that said streets 
should extend to high-water mark on the Hudson river; and that Third 
street was never recognized east of River street prior to the said ordinance 
of October 5, 1875, which ordinance also provided that said street should ex- 
tend to high-water mark of said river. 

(12) That no proceedings hâve been taken by the city to condemn the lands 
in controversy, or to take them for the purposes of ;a public street, except the 
passage of the ordinance of 1875, and the bringing of thèse actions of éject- 
aient, claiming the dedication of the lands as a public street under the Loss 
map of 1804. 

(13) That the Hoboken Land & Improvement Company, in considération 
of $68,583.33, executed a deed to the Camden & Amboy Railroad Company, 
dated Deeember 1, 1864, conveying a tract of land at the foot or easterly end 
of Second street, within the boundaries of which are embraced the premises 
that the plaintiff seeks to recover in the two suits against the Pennsylvania 
Railroad Company, and that the Camden & Amboy Eailroad Company, and 
its grantees or lessees, hâve been in the possession of said lands since said 
conveyance. 

(14) That the législature of the state of New Jersey, by a law approved 
March 31, 1869, authorized. the united railroad companies of New Jersey to 
reclaim, and erect wharves and other improvements in front of, any lands 
then owned by them, or held in trust for them, on any tide-waters of the state. 
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and, when so reclaïmed and improved, to hâve, hold, possess, and enjoy the 
same as the owners thereof, subject only to the provisions that they should 
pay for such grant into the treasury of the state the sum of $20,000 before 
the first day of July njxt ensuing, and should also file in the office of the see- 
retary of the state a map and description of the lands under water in front of 
the upland designated in said act; that the sum of $20,000 was paid by the 
coinpanies within the time limited, and the map and description flled as re- 
quired. Exhibit D 9. 

(15) That an act of the législature of New Jersey, supplementary to the act 
to ascertain the rights of the state and of riparian owners in the lands lying 
under v-ater, approved April 11, 1864, was passed on the thirty-first of March, 
1869; that by a proviso to the third section of the same, "ail previous grants 
of land under water, or right to reclaim, made directly by législative act, or 
grant or license, power or authority, so made or given, to purchase, flll up, oc- 
cupy, possess, and enjoy lands covered with water fronting or adjoining lands 
owned by the corporation, grantee, or licensee named in the législative act 
mentioned, its, his, or their représentatives, grantees, or assigns," are ex- 
cepted from the opération of said supplément ; that in the fourth section of 
said act the riparian commissioners are authorized, for the considération 
therein mentioned, to exécute and deliver, in the name of the state of New 
Jersey, to ail persons coming within the terms of said proviso, a paper capable 
of being acknowledged and recorded, conveying and conflrming to them the 
title to ail lands, whether then under water or not, which were held by pre- 
vious législative grant or lease, either in the hands of the grantees or lessees, 
or by their représentatives or assigns. 

(16) That under the provisions of said act the state of New Jersey con- 
veyed to the Hoboken Land & Improvement Company, by deed dated Decem- 
ber 21, 1869, for the considération of $35,500, so much of the land and premises 
purchased of Edwin A. Stevens and others as was originally below the high- 
water mark of the river, and ail lands under water in front of the same, and 
as was situate between Second and Fourth streets, if extended, and in front 
of Third street, if extended, to the exterior bulk-head and pier lines established 
by the riparian commissioners, and embracing the premises claimed in the 
several suits against the Hamburg-American Steam-packet Company and the 
North German Lloyd Steam-ship Company, and that the said Company and its 
grantees hâve been in the possession of said premises since the date of said 
conveyance. 

(17) That on the twenty-sixth of Séptember, 1866, the Hoboken Land & 
Improvement Company and Edwin A. Stevens executed a conveyance to the 
New York Floating Dry-dock Company for certain lots and tracts of land, 
above and under water, in front of and to the east of First street, and the 
northerly half of Newark street, if extended, embracing the premises claimed 
in the suits against Adolph E. Schmidt and others; that the said the New 
York Floating Dry-dock Company transferred the same to Frederick Kuhne, 
trustée of the German Transatlantic Steam Navigation Company, by deed 
dated August 31, 1872,— the said Kuhne, on the same day, executing a formai 
'déclaration of trust to the said company; that on the ninth of November, 
1872, the state of New Jersey, in considération of $22,625, grant ed and con- 
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veyed to said Kuhne, trustée as aforesaid, ail the right and title of said state 
in and to the land and promises described in the above-recited deed from the 
Hoboken Land & Improvement Company to the New York Floating Dry- 
dock Company, and that the same lias been in the possession of the said re- 
spective grantees from the date of the respective conveyances. 

(18) That on the twenty-third of April, 1872, the Hoboken Land & Im- 
provement Company made a conveyance to the North German Lloyd Steam- 
ship Company of a lot of land situate in front of and to the east of Third 
street, if continued to the Hudson river, and embracing the promises claimed 
in the several suits against the North German Lloyd Steam-ship Company 
and the Hamburg- American Packet Company, and the preinises hâve been in 
the possession of said company and its lessees since the date of said convey- 
ance. 

(19) That River street, as shown on the Loss map, cannot be extended to 
reach the navigable waters of the Hudson river without crossing land outside 
of that shown on said map, and without crossing land which, prior to April 
28, 1874, belonged to the state of New Jersey, and which the said state, by 
deed of that date, leased in perpetuity to the Morris & Essex Railroad Com- 
pany. See Exhibit D 8. 

From thèse f acts I find as conclusions of law : 

(1) That neither Col. John Stevens, in 1804, nor at any time thereafter, nor 
his grantees of any portion of the land delineated on the Loss map, had power 
to dedicate to the public use, as a highway, any part of the land or water ad- 
joining said* lands, and lying east of and below high-water mark of the river, 
as it then existed; and that said land under water belonged to the state of 
New Jersey, and could only be dedicated or subjected to an easement by the 
state and its grantees. 

(2) That the charter granted by the state of New Jersey to the Hoboken 
Land & Improvement Company was acontract between the state and thecor- 
porators ; that the fourth section expressly authorized the corporation to fill 
up ail lands covered with water fronting and adjoining the lands they might 
acquire, and to construct thereon wharves, harbors, piers, and slips, and ail 
other structures requisite or proper for commercial or shippingpurposes; and 
that the only restriction imposed npon the corporation by the act, was that it 
should not fill up or build any dock, pier, or wharf upon any land under 
water " immediately in front of the lands of any other person or persons own- 
ing down to the water;" and that neither the plaintiff in thèse suits, nor the 
state of New Jersey, nor the public, was "another person, ovvning down to the 
water," within the légal meaning and intent of said charter or contract. 

(3) That the provisions of the charter of incorporation of the plaintiff, so 
far as they are applicable to the subject of the pending controversy, négative 
the plaintiff's construction of its powers under said charter, in that (1) it 
withholds from the corporate authorities any right or privilège as shore or ri- 
parian owners; (2) while it vests the council with power to take any lands 
that it may judge necessary for the opening of Third street, it requires pay- 
aient to be made to the owuer for the fair value of the lands so taken and of 
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the improvements thereon, and the damage done to any distinct lot or par- 
cel or tenement by taking any part of it for such purpose; and (3) it ex- 
pressly provides that nothing contained in the charter shall be eonstrued to 
interfère with or impair the vested rights and privilèges of any person or cor- 
poration whatever, except as to property taken for public use, upon compen- 
sation as provided for in the act. 

(4) That the state of New Jersey, being the absolute owner of the land un- 
der water below high-water mark, which was the limit of the Stevens dedi- 
cation of streets, had the right to fl.ll in and make land as far as its ownership 
extended; that the soil thus acquired and redeemed from the water was in 
no sensé alluvion or accretion, which became the property of the shore-owner, 
but remained the land of the state or its grantees; and that no right or au- 
thority existed in the shore-owner, by dedicating to the public streets to the 
limits of his ownership, to charge such newly-made land with the burden of 
an easement over it. 

(5) That as to the two several suits against the Pennsylvania Railroad 
Company the locus in quo is embraced within the descriptions of the deed 
from the Hoboken Land & Improvement Company to the Camden & Amboy 
Railroad Company, dated December 6, 1864, and also within the grant of the 
state to the united railroad companies of New Jersey of the date of March 
31, 1869, wherein the said companies were authorized, for the considération 
therein expressed and afterwards paid,."to reclaim and erect wharves and 
other improvements in front of any lands owned by or held in trust for 
thetn." subject to no restriction other than the régulations as to solid fllling 
and pier-lines before recommended by the riparian commissionefs, and that 
the- défendant, who is the lessee of the said companies, is entitled to liold 
said premises against the claim of the plaintiff, unless compensation be rirst 
made for the taking thereof according to law. 

(6) That as to the two several suits against Adolph E. Schmidt and others 
the locus in quo is covered by the description of the deed from the Hoboken 
Land & Improvement Company to the New York Floating Dry-dock Com- 
pany, dated August 31, 1872 ; and also within the grant from the state, by 
its commissioners, under the provisions of the fourth section of the supplé- 
ment to the act entitled "An act to ascertain the rights of the state and of 
the riparian owners," etc., to Frederick Kuhne, trustée, etc., under whom the 
défendants hold by mesne conveyances, and that they are entitled to retain 
the possession and ownership of said premises against the. plaintiff until the 
same is coudemned, and payment therefor made according to law. 

(7) That, as to the several suits against the Hamburg-American Steam- 
packet Company and the North Gerraan Lloyd Steam-ship Company, the locus 
in quo is within the grant from the state of New Jersey to the Hoboken 
Land & Improvement Company, of the date of December 21, 1869, and 
also of the deed of conveyance from the Hoboken Land & Improvement 
Company to the North German Lloyd Steam-ship Company, dated April 23, 
1872; and that the said défendants are entitled to hold the said premises 
clear and discharged of any right or claim therein or thereto by said plaintiff. 

(8) That none of the land and premises claimed by the plaintiff in either of 
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the said several suits are subject to an easement in conséquence of the dedi- 
cation of public streets made by Col. John Stevens in the Loss map of 1804. 

(9) That the several défendants in the sevéral suits should be adjudged not 
guilty. 



Soil under navigable rivers and arms of the sea, including the shore to high- 
water mark, belonged at common law, to the king, in trust for his subjects, and 
could not be granted to an indi vidual. See Lansing v. Smith, 4 Wend. (îf . Y.) 
9, (21 Amer. Dec. 89;) 4 Cal. 441; Chapman v. Kimball, 9 Conn. 38, (21 
Amer. Dec. 707 ;) and Arnold v. Mundy, 10 Amer. Dec. 356, to which last-cited 
case will be found a very complète and full note discussing the whole subject 
of the ownership in land adjoining navigable rivers, etc. But, as between the 
owner of adjacent f ast land and an intruder, the right to land between high and 
low water mark is in the former. See Bail v. 8lack, 2 Whart. 508, following 
Blundél v. Cotterell, 5 Barn. & Aid. 268. See, also, on gênerai subject, Carson 
v. Blazer, 4 Amer. Dec. 463; Storer v. Freeman, Id. 153, and note; and par^ 
ticularly the notes to Bail v. Slaek, supra, as reported in 30 Amer. Dec. 278. 

As to the right of a city to extend its streets to the water front, see Ho- 
boken Land & Improvement Co. v. Hoboken, reported in 7 Vroom, (36 ÎT. J. 
540,) in which the court held that an act of the législature incorporating a 
land and improvement company and authorizing it to fill up, occupy, possess, 
and enjoyall land covered with water fronting and adjoining lands that might 
be owned by the corporation, and to construct thereon wharves, piers, and the 
like for shipping and commercial purposes, will not extinguish the public 
right of access to the navigable waters by a street on land purchased by the. 
company, which, by the dedication, terminated at the high-water lihe as it 
was when the dedication was madè. S. BJ. Haix. 



Haedin v. Jordan. 

(Circuit Court, N. D. Illinois. June 4, 1883.) 

Ejectment— Patents for Lands upon Navigable Waters. 

Patents, by the gênerai government, of public lands bordering on navigable 
lakes are not limited by the meander lines. The purchaser of lands from the 
United States, wheU the plats and field-notes show that it is bounded on one 
side by a navigable lake, takes to the low-water mark of such lake. 

Same— Land between High and Low WatbS Lèse. 

The commissioners of the gênerai land-offlce are not justifled in snrveying 
land wliich lies between high and low water mark upon the margin of a navi- 
gable lake, and allowing the same to be entered as unsurveyed and unsold 
lands ; and a patent issued to a purchaser for such land is void, as against the 
holder of the original title bounded upon the water-line. But where, by the 
proof, it appears that at the time of the original survey there was a wide belt 
of substantially dry land running thiough the entire tract surveyecl, and lying 
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beyond the low-water Une of such lake, and sepaiating sucli lake from an- 
other body of water, held, that as to such land the government had a right to 
survey and issue patents which would vest a good title thereto. 

At Law. 

Barton é Chamberlain, for plaintiff. 

J. I. Bennett and Edsall é Hawley, for défendant. 

Blodgett, J. This is an action of ejectment by which plaintiff 
seeks to recover from the défendant the fractional S. E. \ of section 
19, the fractional N. E. £ of section 30, and the E. fraction of the 
S. E. I of section 30, ail in township 37 N., range 15 E. of the third 
P. M., situate in the county of Cook and state of Illinois, together 
with the accretions and relictions forming a part thereof . The proof 
shows that on the twentieth day of December, 1841, a patent waB 
duly issued from the gênerai land-office of the United States, convey- 
ing in fee to John Holbrook the parcels of land in question, "accord- 
ing to the officiai plat of the survey of said land returned to the 
gênerai land-office by the surveyor gênerai." From copies of the 
original plat and field-nqtes in évidence in this case, it appears that 
the east side of the two first-named parcels of land in question, and 
the west side of the last-named parcel, abutted upon a body of water 
designated upon the plat as a "navigable lake," and that meander 
Unes were run along what purported to be this water boundary, and 
the plaïntiff's proof shows that she is now seized by a séries of mesne 
conveyances of this Holbrook title. In 1874, by an order of the 
commissioner of the gênerai land-office, a survey was made of this 
so-called navigable lake by extending the original survey lines into 
and across the same, and what purported by said original plat to be 
the bed of this navigable lake was, by this last-mentioned survey, eut 
up into the usual subdivisions of government surveys, and patents 
were issued therefor to the purchasers, wliose titles under said pat- 
ent hâve, by mesne conveyances, become vested in the défendant. 

The proof shows that the land in question is but a short distance 
from the southern rim or shore of Lake Michigaii, and east of the 
Calumet river; that the surface of even the highest portions ia but a 
few feet above the water of Lake Michigan and the river; that for 
some causes, not explained by the proof, the height of the water of 
Lake Michigan varies or fluctuâtes about four or five feet, — that is, 
the extrême high-water mark is about four feet above the extrême 
low-water mark, — this fluctuation not occuring at stated intervais like 
a tide, but several years sometimes elapses between those extrêmes 
of high and low water; that there is no appréciable différence be- 
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tween the height or tne water in the Calumet and that of Lake Michi- 
gan, and that the waters of the river rise and fall with those of the lake ; 
tnd that the water of this so-called navigable lake being connected 
,vith Lake Michigan, and Calumet and Wolf rivera, is affected by this 
rise and fall of Lake Michigan. It also appears that the height of 
the water in this navigable lake is also affected, to some extent, by 
the spring and fall freshets and sumnier droughts; that in times of 
high water in Lake Michigan, and in the spring and fall freshets, the 
water-line of this navigable lake, indicated on the plat, is at or near 
the meander lines of the original survey, so that the meander Unes 
indicate, with substantial certainty, the high-water line, while in 
times of low water the water-line recèdes from the meander lines so 
as to leave a wide margin of grassy meadow land between the mean- 
der line and the low- water line. There is, therefore, between this 
meander line and the low-water line a belt of grassy meadow land 
from 40 to 80 rods wide, which, in an ordinarily dry season, can be 
used for hay, meadow, or pasturage. The center line of section 19, 
and the center line of section 30, if produced eastward from this me- 
ander line, will strike into the body of permanent water, while the 
south line of section 30, if produced west from the meander line of 
the east fraction of the S. E. fractional quarter of, section 30, will 
strike the body of permanent water. I say permanent water, because 
the proof shows that the bottom or lowest part of the bed of this lake 
is from two to three feet below the surface of Lake Michigan when 
at its lowest point. 

The proof in this case satisfies me that there has been no marked 
change in the character of this land, in the height to which the water 
rises and falls, since the original government survey in 1835. The 
construction of the harbor at the mouth of the Calumet river may 
hâve slightly modified the effect which the rise and fall of the water 
in Lake Michigan lias upon the water in this meandered lake; but 
Lake Michigan and the Calumet are so close to and connected with 
this meandered lake that the variation in the height of the water in 
Lake Michigan must affect the height of this adjacent meandered 
pond or lake. This body of water, called on the original plat "Nav- 
igable Lake," in fact is, and at the time of the first survey undoubt- 
edly was, divided by a low ridge running nearly north and south, 
into two lakes or ponds, such ridge being nearly in the same line 
and direction as would be shown by the east line of sections 19 and 
30, if produced from the north meander line of said lake; the west- 
< n of thèse two lakes having acquired the local name or désignation 
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of Hyde lake, and the eastern one of thèse lakes — that is, the one ly- 
ing east of the ridge that I hâve mentioned — being locally known as 
Wolf lake. The north half of this ridge was, undoubtedly, at the 
time of the original survey, as appears from the proof, covered witb 
a growth of trees suffioiently large to be used for timber purposes, 
and thereby showing such ridge to hâve been substantially dry land 
to the extent upon which the timber stood on it for many years prior 
to the time of such survey, while the central portion of such ridge is 
lower, and is covered mainly with coarse slough grass. Wolf lake, as 
it is called, has its natural and ordinary outlet into Lake Michigan, 
through what is known as Wolf river, but this outlet is liable to be 
closed by the washing up of sand from Lake Michigan, and when so 
closed it is probable that the waters of Wolf lake may hâve risen 
high enough to cover this ridge, so as to make the two lakes tempora- 
rily one sheet or body of water. There is a natural channel leading 
from Hyde lake into the Calumet river, and by this channel the 
water in Hyde lake promptly responds to the rise and fall of the 
water in the Calumet and Lake Michigan ; but there was no natural 
channel through this ridge between Hyde and Wolf lakes, and the 
two bodies of water were only blended into one when the water from 
any cause was high enough to overfLow the lowest part of this ridge. 
In times of very low water the .water of Hyde lake recèdes so as to 
leave a wide margin of grassy meadow land between the -apex of this 
ridge and the east low- water line of Hyde lake, which can be used 
for pasturage or meadow land. Upon the belt of land alternately 
dry or covered with water, which lies between the original meander 
lines of the fractional S. E. \ of section 19, and the fractional N. E. 
\ of section 30, and the east fraction of the S. E. \ of section 30, 
and the lower water-line of Hyde lake, défendant has entered by his 
tenants, and he also claims title theieto under such of his patents 
of 1882 as purport to cover this land. 

Upon the trial of this cause I could get no very definite statement 
from plaintiff's attorneys as to what they deemed the extent of her 
claim; but I understood them as insisting that, inasmuch as the plat 
of the original survey showed each of thèse tracts to be bounded on 
one side by this navigable lake, the grant under the Holbrook patent 
gives plaintiff title to the entire area covered by the lake ; at least, 
their argument proceeds on that assumption. I think, however, that 
the natural physical facts must control, even against this plat, by 
which, it may be said, Holbrook purchased; that is to say, there is and 
was, at the time of the old survey, two lakes instead of one. There was 
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a ridge, substantially dry, Beparating them, and this ridge was never 
surveyed. The government had the vight, in 1874, to survey this 
dry ridge which had never been surveyed, and put it in market and 
sell it, and the pnrchasers of this ridge would hâve the same right to 
be bounded by the water on the west, that Holbrook, and those de- 
ducing title from him, has to be bounded by the line of permanent 
■water on the west side of the lake. I do not think there is any land 
involved in this controversy that can be called or designated as ac- 
cretions or relictions belonging to the fractions covered by the Hol- 
brook patent ; that is, none of this belt of low grassy land lying be- 
tween the meander lines and the low-water lines of Hyde lake has 
been deposited or made there sinee the original survey, so as to be 
said to be an accretion, nor has the water permanently receded from 
any part of this land, so as to give this belt of land the full character 
of a reliction, or land from which the water has receded and left it 
permanently dry. I hâve no doubt, from the proof in this case, that 
when thisland was surveyed in 1835, as now, the margins between 
thèse meander lines and the low-water lines were, at times, covered with 
water, so that this belt formed part of Hyde lake at high water, and 
that at times it would be dry; the fact whether this belt or margin 
was dry land, or part of the lake, depending upon the height of the 
water in Hyde lake. Inasmuch, therefore, as Holbrook's land was 
represented on the government plats as bounded by this lake, I hâve 
no doubt that the owners of his title bave the right to this margin be- 
tween high and low water mark. Having given Holbrook, and those 
claiming through him, the right to this water boundary, the govern- 
ment could not, by a subséquent survey and sale, defeat the title 
which Holbrook had acquired. 

This case is essentially, in ail its features, like the case of Forsyth 
v. Smale, decided by the learned circuit judge of this court, and re- 
ported in 7 Biss. 201, and I feel fully justified by my own convic- 
tions in following in this case the conclusions of the circuit judge in 
that. I do not deem it necessary to décide or discuss, for the pur- 
poses of this case, who owns the fee of the body of this lake within 
the area of permanent water; it may rest in the state of Illinois by 
virtue of its attributes of sovereignty, or the property right may rest 
in the United States. What I do intend to décide is that the plaintiff, 
claiming under the Holbrook patent, has the right to go to the per- 
manent water-line; that the meander lines run upon what is repre- 
sented on the plat as the margin of this navigable lake ara not 
boundaries of thèse fractional tracts, but were run only as a means.' 
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of ascertaining the quantity of land in the fraction, and do not, 
therefore, limit the Holbrook grant. 

I therefore find that the plaintiff, at the time when, etc., was seized 
in fee of the land between the meander lines east of the S. E. frac- 
tional \ of section 19, and the N. E. fractional £ of section 30, and 
the meander Unes on the west aide of the east fraction of the S. E. 
^ of section 30 and the waters of Hyde lake, and that the défendant 
is guilty of having entered upon the same and ejected the plaintif 
therefrom. 

The défendant is, therefore, found guilty to the extent narned. 



, In Forsyth v. Smàle, cited above, the court follows the principles decided 
by the suprême court in the case of Railroad Co. v. Sehurmeier, 7 Wall. 272. 
In that case there was a tract of land surveyed on the Mississippi river, a 
meander line was run, outside of which was the tract of land in controversy, 
which tract was claimed by the railway company by virtue of a grant from 
the government to the state of Minnesota, but which was also claihied by the 
party who had entered the land bounded by the river. * * * The ques- 
tion was whether the patent included the land outside of the meander line, 
and which was sometimes covered by water and sometimes bare. The su- 
prême court held that the patentée had the better title to the land because 
covered by his patent ; that the meander line was run for the purpose of as- 
certaining the quantity of land, the river still remaining the boundary thereof. 
In this case the suprême court laid down the following principles: 

" Meander lines are run in surveying fractional portions of the public lands 
bordering upon navigable rivers, îiot as boundaries of the tract, but for the pur- 
pose cf defining the sinuosities of the banks of the stream, and as the means 
of ascertaining the quantity of land in the fraction subject to sale, and which 
is to be paid for by the purchaser." 

"In preparing the officiai plat from the fleld-notes the meander line is rep- 
resented as the border line of the stream, but the water-course and not the 
meander line is the boundary." 

"Proprietors bordering on streams not navigable, unless restricted by the 
ternis, of the grant, hold to the center of the stream ; * * * but upon 
navigable r'vers, the better opinion is that the proprietor under title from 
the United States holds only to the stream." 

"Rivers were not regarded as navigable in the common-law sensé, unless 
the waters were affected by the ebb and flow of the tide ; but it is quite clear 
that congress did not employ the words 'navigable' and ' not navigable' in that 
sensé, as usually understood in légal décisions. On the contrary, it is obvions 
that the words were employed without respect to the ebb and flow of the tide, 
as they were applied to territory situated far above tide-waters, and in which 
there were no salt-water streams." See St. Paul, S. & T. F. R. Co. v. First 
Div., etc., 26 Minn. 31, [S. C. 1 N. W. Eep. 580,1 and Hoboken v. Pennsylvanie* 
R. Co., ante, 816, and notes. S. E. Hall. 
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Iron Silver Mining Co. v. Sullivan and others. 

(Circuit Court, D. Colorado. Juue 22, 1883.) 

Lode oh Placer Mine— Rbv. St. $ 2333. 

The " vein or lode ' ' oî minerai ref erred to in section 2333 of thc Reviged Stat- 
utes as exempt from a grant or patent of premises in winch such vein or lode 
may be embraced, means a vein or lode that has boen discovered, developed, 
or located, and that has definite metes and bounds. 

At Law. 

C. G. Symcs, for plaintif. 

Thomas, Patterson, Belford â Reed, for défendant. 

MoCbaey, J., (orally.) This case is before the court upon demur- 
rer to portions of the answer. It is an action of ejectment, in which 
the plaintiff proceeds upon a government patent. The answer admits 
the validity of the patent, and that the plaintiff is the owner of what- 
ever title is conveyed by the patent, but justifies the possession in 
défendants upon the ground that they are developing a certain vein 
or lode of minerai found within the limita of the property described 
in the patent. The patent is what is known as a patent for a placer 
mine, or a placer patent. The court cannot, in an action of this 
sort, as we ail very well understand, go into any question as to 
whether the officers of the land department were properly advised as 
to the facts, nor make any inquiry into any question of fraud. The 
only tribunal that has authority to investigate questions of that sort 
is a court of chancery, when its powers are invoked by proceedings, 
instituted on behalf of the United States, for the purpose of setting 
aside the patent. Ail thatwe caninquire into, in a case of this char- 
acter, is the question, what is conveyed by the patent under the stat- 
uts by virtue of which it was issued. 

The answer in this case sets forth that the portion of the premises 
occupied by thèse défendants constituted a vein or lode which was 
known and claimed to exist in said premises at the time of the appli- 
cation for the patent, and at the time the patent was issued, and the 
question hère is whether, upon the averments of this answer, the 
premises in controversy, constituting a lode or vein of minerai, must 
be held, as matter of law, to hâve been excepted or reserved from the 
granting clause of the patent; and this question is to be determined 
upon a considération of section 2333 of the Eevised Statutes of the 
United States. It is well enough, however, to state precisely what 
the anBwer avers. I hâve, in fact, already done so. It avers that this 
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veia or Iode was known and claimed at tlie fcime the application was 
made for the patent. There is no averment that the existence of the 
Iode or vein was known to the patentée or to the party applying for the 
patent; nor is there any averment that such vein or Iode had been 
clairned or located by metes or bounds; nor is there any averment that 
it was known, in the sensé of having been developed or opened, so that 
ore had been aetually found or discovered ; and the question is whether 
any and ail of thèse averments are necessary in order that the right 
of the public or of thèse défendants to go upon the premises and de- 
velop this vein or Iode shall be considered as having been reserved 
by the patent; and this, as I hâve said, dépends upon the meaning 
of section 2333 of the Bevised Statutes of the United States. 

I do not know when I hâve had greater diffioulty in construing any 
législation than I bave had with this section. I hâve, however, 
reached a conclusion which I will proceed to state ; and, in order to 
the more convenient considération of the section, it may be better to 
state it in separate paragraphs, as it embraces and embodies several 
distinct propositions, ail somewhat connected together, but still in a 
sensé separate and distinct. Let me state the section, then, without 
changing the language at ail, in paragraphs or subdivisions, as fol- 
lows: 

First. " Where the same person, association, or corporation is In possession 
of a placer claim, and also a vein or Iode included within the boundaries 
thereof, application shall be made for a patent for the placer claim, with the 
statement that it includes such vein or Iode, and in such a case a patent shall 
issue for the placer claim, subject to the provisions of this chapter, including 
such vein or Iode, upon the payment of flve dollars per acre for such vein or Iode 
claim, and 25 feet of surface on each side thereof." 

Secojid. " The remainder of the placer claim, or any placer claim not em- 
bracing any vein or Iode claim, shall be paid for at the rate of two dollars and 
fifty cents per acre, together with ail costs of proceedings." 

TMrd. "And where a vein or Iode, such as is described in section 2320, is 
known to exîst within the boundaries of a placer claim, an application for a 
patent for such placer claim which does not inchide an application for the vein 
or Iode claim, shall be eonstrued as a conclusive déclaration that the claimant 
of the placer claim has no right of possession of the vein or Iode claim." 

Fourth. " But where the existence of a vein or Iode in a placer claim is not 
known, a patent for the placer claim shall convey ail valuable minerai and 
other deposits within the boundaries thereof." 

Thèse are the provisions of section 2333. The most important* 
portion of the section, so far as the question now before us is con- 
cerned, is the third subdivision, and this I will read again : 
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"And wnere a vein or Iode, such as is described in section 2320, is known 
to exist within the boundaries of a placer claim, an application for a patent 
for such placer claim, which dôes not include an application for the vein or 
Iode claim, shall be construed as a conclusive déclaration that the claimaht of 
the placer claim bas no right of possession of the vein or Iode claim." 

The first thing that strikes us as an important matter, in the con- 
struction of this language, is fhat we are referred back to section 
2320 for a description of the vein or Iode which is referred to, and 
which is not to pass to the patentée unless he has complied with this 
provision of the statute : "Where a vein or Iode such as is described 
in section 2320." What eort of a vein or Iode is described in section 
2320? By référence to that section we see that it relates entirely to 
vein or Iode daims, and the description whioh it contains is a de- 
scription of the metes and bounds of a vein or Iode claim. It says : 

" Mining claims upon veins or Iodes of quartz or othër rock in place, bear- 
ing gold, silver, cinnabar, lead, tin, copper, or other valuable deposits, hereto- 
fore located, shall be governed as to length along the vein or Iode by the cus- 
toms, régulations, and laws in force at the date of their location. A mining 
claim located after the tenth day of May, 1872, whether located by one or 
more persons, may equal, but shall ïiot éxceed, 1,500 feet in length along the vein 
or Iode; but no location of a mining claim shall be made until the discovery of 
the vein or Iode within the limita of the claim located. 2ïb claim shall ex- 
tend more than 300 feet on each side of the middle of the vein at the surface, 
nor shall any claim be limited by any mining régulation to less than 25 feet 
on each side of the middle of the vein ât the surface, except where adverse 
rights, existing on the tenth day of May, 1872, render such limitation neces- 
sary. The end linçs of each claim Bhall be parallel to each other." 

Now, it is a vein or Iode such as is described in this section 2320 
that is referred to in the provision of section 2333 that I hâve read, 
and which we are now to consider. We are referred to section 2320 
for a description of a vein or Iode, which is referred to in the section 
under considération; and we see by reading that section that it de- 
scribes the location, the metes and bounds, the size, and generally 
describes, not the Iode simply, but a Iode claim, — one that has been 
located, which has boundaries, which has been developed; it gives U3 
its dimensions; it déclares it shall hâve been located; it says it 
shall be a claim in which there has been a discovery of minerai, etc. 

I am of the opinion that a vein or Iode that has never been claimed; 
that has not been located; that has not been marked out by metes 
and bounds, and in which there has been no actual development, or, 
to use the language of the statute, " discovery of a vein or Iode within the 
h'mits of the claim looated," — is not a vein or Iode such as is described 



832 FEDERAL REPORTES. 

in section 2320. The description must refer to thèse things. The 
section describes nothing else, and to its description we are plainly 
ref erred. 

It follows that the language in the third subdivision of the section 
must refer to a vein or Iode which has been located; which has 
boundariea; which has a locality; which has had some sort of de- 
velopment ; or else it cannot be such a vein or Iode as is described in 
section 2320. 

This view of the statute enables us to give a meaning to other por- 
tions of the section, which otherwise would be very diffieult indeed to 
do. The words "vein or Iode" and "vein or Iode claim" seem to hâve 
been used indiscriminately and interchangeably throughout this sec- 
tion. The words "vein or Iode" occur âve times; thé words "vein or 
Iode claim" occur four times; they are used interchangeably in the 
same sentence. The first sentence, for example, after employing the 
words "vein or Iode" three times, concludes by referring to the same 
thing by the words "such vein or Iode claim." Now, the use of the 
word "such" necessarily refers to something preceding in the same 
sentence, and we can give it no meaning whatever unless we assume 
that the employment of the words "vein or Iode" in the preceding 
part of the sentence is intended to be synonymous with the words "vein 
or Iode claims" uséd in the close of the sentence. In the third 
clause, after using the words "a vein or Iode such as is described in 
section 2320," the same thing is referred to further on in the same 
sentence as "the vein or Iode claim," — the vein, jising the definite 
article "the," which necessarily refers to Bomething which précèdes; 
and we can give it no intelligent meaning unleBs we assume it refers 
to the wordB "vein or Iode" in the preceding part of the same sen- 
tence ; and this construction of the statute is the only one that will 
enable us to construe the second clause of the section intelligently. 
Let us look at that a moment : 

"The remainder of the placer claim, or any placer claim, not embracing 
any vein or Iode claim, shall be paid for at the rate of two dollars and flfty 
cents per acre, together with ail costs of proceedings." 

That is the priée which the law fixes upon the placer mining land, 
as I understand it, and therefore the évident intent of that language 
is that any placer claim, not embracing any vein or Iode claim, shall 
be considered as a placer claim, and not as a claim for veins or Iodes. 

The last clause of the sentence is the one upon which counBel for 
the défendant bases an argument which is entitled to very great 
weight, and I hâve considered it : 
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" But where the existence of a vein or Iode in a placer daim is not known, 
a patent for the placer claira shall convey ail valuable minerai and other de- 
posits within the boundaries thereof." 

The argument is that the reverse of thïs proposition must be so, 
and that if it does contain a vein or Iode that is known, the patent 
will not convey such vein or Iode; but what I hâve said, of course, 
must be taken into considération in construing the latter clause of 
the section, as well as the other clauses, and the words "vein 
or Iode," hère, will be held to mean a vein or Iode that has been dis- 
covered; that has been developed or located; that has metes and 
bounds. It must mean the same that the same words mean in other 
portions of the section. 

Thèse are my conclusions, gentlemen. The case, I understand, is 
very important. I hâve no doubt it is. The question is somewhat 
doubtful ; and while I shall sustain the demurrer to the answer, I think 
that before rendering final judgments in thèse casés, if there be a 
number of them, that counsel had better take this case to the su- 
prême court, and let the matter be finally settled there. 

We are disposed to give judgment and stay of exécution until you 
can hâve a hearing in the suprême court. 

In this case, let the demurrer be sustained, let judgment go, and 
let an agreement be made, as counsel suggest, about submitting it 
to the suprême court. 



"White, Receiver, etc., v. Board of Absessors of the City of 

Eahway. 

(Circuit Court, I). New Jersey. June 14, 1883. 

Muhicipai, Corporation— Sale op Sectjrities— Mandamus. 

As an examination of the évidence in this case shows that there was no collu- 
sion in the sale at auction of the securities given as collatéral security for the note 
executed by the défendant corporation, and that the plaintif!', in the acts com- 
plained of, was prompted solely by the désire to do the best he could for the 
parties intérested, the corporation is bound by the resuit of the sale, and 
plaintiff i8 entitled to the mandamus prayed for in his pétition, to compel a 
levy and assessment of the amount still due and unpaid on his judgment. 

On Application for Mandamus. 
E. A. é W. T. Day, for petitioner. 
Garret Berry, for défendants. 
v.l6,no.8— 53 
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Nixon, J. On the third of Septèmber, 1881, Stephen T. White, 
receiver of the Grocers' Bank of the City of New York, reeovered in 
this court a judgment against the mayor and common council of the 
city of Eahway for $40,515 damages, and $91.10 costs of suit, for 
money loaned to the said city by the said bank. Execution was 
issued thereon, and was retumed by the marshal with an indorse- 
ment that therë were no funds in the city treasury, and no property, 
goods, cbattels, larids, or tenements of the défendant corporation, suf- 
firent to satisfy said exécution. 

On the- sixteenth of Àpril; 1883, the plaintiff in said judgment filed 
a pétition in this court, setting forth that the city of Eahway had no 
property out of which the moneys due upon said exécution could be 
made; that on the twentieth of Septèmber, 1881, a copy of said writ 
had been served accordirig to law upon the mayor, collector, and 're- 
ceiver of taxes, and also upon ail the members of the board of city 
assessors of said city, and thaithey were required to levy and assess 
the amount due to plaintiff in said judgment and said exécution; that 
said officers had neglected and refused to perform their duties in this 
respect; that' on the eleverith: ctf January, 1882, the défendant had 
paid on account the sum of $.11*680.70; and that the balance of said 
judgment, together with costs, interest, and marshal's fées, remained 
wholly unpaid. 

A rule was granted on the pétition that the board of city assessors 
should show cause before the court, on May 16, 1883, why a writ of 
mandamus should not issue, commanding them to assess and levy, in 
addition to the regular taxes, the amount still due upon said exécu- 
tion, with the interest and costs. On the return of the rule it was 
insisted by the counsel for the city that no mandamus should issue un- 
til the sum actually due upon the judgment and exécution was ascer- 
tained; that when the city of Eahway made the loan of $50,000 from 
the bank, of which the plaintiff is receiver, it pledged, as collatéral 
sècurity for the payment of the note given as évidence of the loan, 
50 bonds of the city of Eahway, of the dénomination of $1,000 each; 
that the bondB had been sold by the plaintiff at much less than their 
market value ; and that the court should allow the défendant corpora- 
tion the opportunity of showing the true value of the said collateral s 
in order to bave the proper crédit indorsed on the exécution. A 
référence was made, and the following facts appear from the proofs 
read at the hearing : When the note of the défendant corporation, 
on which the judgment is founded, was given to the Grocers' Bank, 
the following mémorandum was attachée! to it : 
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"Ascollateral seeurity for thepayment of the above note, an d of any and every 
indebtedness or liability which may exist on the part of the city of Rahway to 
the Grocers' Bank, I hâve this day deposited with the said bank flfty Rah- 
way city bonds, numbered 1 to 50, $1,000 each.dated June.1,1878, — lOyears, 
— which, together with any additions thereto, I do hereby authorize the 
président of the said Grocers' Bank, on non-payment of said note at matu- 
rity, to sell said seeurity, either at the board of brokers, at public auction, or 
at private sale, and without notice to me of such sale, and to apply the pro- 
ceeds of such sale to the payment thereof ; the said Grocers' Bank still re* 
serving ail its right against me, as maker of said note, in case such proceeds 
shall not be suffleient to pay principal, interest, and charges in full. 
( Seal of City of Rahway. ? "B. C. Bbewster, 

} L. S. 1858. \ «Treasurerof the City of Rahway, ÎO.'* 

The plaintiff, on coming into the possession of the assets of the bank, 
found thèse collatérale, and, in pursuance of the authority vested in 
the bank when the loan was made, handed them to the well-known 
stock auetioneers, A. H. Muller & Son, No. 1 Pine street, New York, 
for public sale. They were regularly advertised to be sold at the ex- 
change sales-room, 111 Broadway, for Wednesday, January 11, 1882, 
at 12 :30 o'clock p. m. Due notice of the sale was given to the proper 
authorities of the city of Rahway as éarly as December 31, 1881. 
Mr. Blair, attorney for the receiver, attended at the time and place, 
and he teatifies that when thèse bonds were reached on the printed 
liât of stocks, bonds, etc., to be sold, he looked around among the 
people who were présent at the sale, to see if he could find Mr. Berry 
or any one of the Eahway people whom he had seen before; that he 
recognized no one who seemed to be interested in the sale of the 
bonds, or who intended to bid upon them; that, fearing there would 
be no bid, or that there was some misunderstanding, he told the auc- 
tioneer to pass them, and adjourn the sale for a week; that immedi- 
ately thereafter several gentlemen approached him, and said they 
were there to bid on the bonds, — that they had corne there for that 
single purpose, and expressed great disappointment that they were 
not to be sold; that he immediately instructed the auctioneer to sell 
them as soon as he had finished the sale of the next article on the 
lists; that the auctioneer at once publicly announced that he would 
sell the Rahway bonds, and put them up ; that there were several 
bids for them, by which the price was run up somewhat, and they 
were struck down to a Mr. Bonner at 23£ per cent. ; that the sale was 
made in immédiate conj unction with the sale of other articles on the 
list, without any interval of time intervening, and before any marked 
dispersion of the attendance was observed. 



836 FEDERAL REPORTEE. 

There were a number of other witnesses examined, but nothing 
appears in their testimony which, in my judgment, impeacnes the 
bonafiàe eharacter of the sale. 

The question is not whether a price was realized as great as might 
hâve been obtained under some other circumstances, but whether the 
plaintiff was free from ail collusion, and acted within the limits of the 
authority conferred upon the bank, when the bonds were pledged, in 
regard to the mode of sale or default in the payment of the note. 

I am satisfied that there was no collusion in the matter; that the 
plaintiff, in the acts complainéd of, was prompted solely by the désire 
to do the best lie could for the parties interested; and that the défend- 
ant corporation is bound by the resuit of the sale. The net proceeds 
were credited January 11, 1882, on the judgment and exécution, and 
the plaintiff is entitled to the mandamus prayed for in his pétition, aud 
it is ordered accordingly. 



United States ex rel. Hill v. Cape Girardeau Co.* 
[Circuit Court, E. D. Missouri. June 9, 1883.) 

Pbaotice — Mandamus — Sufersedeas. 

Where a judgment had been recovered against a county upon coupons 
which it had issued, and a peremptory writ of mandamus had been granted, 
commanding the county court of said county to pay the party who had re- 
covered said judgment a certain proportion of a fund in the county treasury 
which had been collected for the purpose of paying such coupons as the relator 
had recovered upon, and also commanding the levy and collection of a tax with 
which to pay any balance remaining due upon said judgment after the appli- 
:ation of said proportion of said fund to its payment ; and where the respond- 
ant had appealed from the order of the court granting such peremptory writ, 
and had filed an appeal bond, and a supersedeas had been granted staying 
further proceedings under said writ, and the judgment creditor filed a new 
information entirely ignoring the previous mandamus proceedings in the case, 
and asking for an alternative writ of mandamus commanding said county 
court to pay him on account of said judgment a certain sum alieged to be in 
the treasury of said county, and to levy and collect a tax sufficient to pay the 
balance remaining due upon said judgment after said fund had been applied 
thereon, — held, that an alternative writ should be allowed. 

Information for an Alternative Writ of Mandamus. 

On the seventh of April, 1881, John T. Hill, the relator herein, 

obtained a judgment against Cape Girardeau county for $6,659.80,: 

\ 

♦lïeported by B. F. Rex, Esq., of the St. Louis bar. \ 
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and on May 3, 1882, the Ninth National Bank of New York city and 
Elisha Foote each obtained a judgment against the saine party for 
$4,609.28 and $2,070.72, respectively. Ail of the judgments were 
upon coupons detached from county bonds of said county, and ail of 
the judgment creditors were represented by the same attorney. At 
thé time the judgments were obtained there was a fund in the county 
treasury of Cape Girardeau county sufficient to pay about 64 per 
cent, on them, if applied, pro rata. The fund had been collected for 
the purpose of paying said coupons. The county court having re- 
fused to pay any part of said judgments, an information for an alter- 
native writ of mandamus was filed in each of the cases, alleging the 
existence of said fund in the treasury of said county, and asking for 
orders to compel the county court to pay said fund to said judgment 
creditors, and to levy a tax sufficient to pay any balance remaining 
due upon their judgments after said fund had been applied upon them. 
The county court did not pay said fund to said creditors, nor did 
they levy any tax, but filed returns giving reasons why they should 
not be compelled to do so. Thèse returns were demurred to, and 
the demurrers were sustained. Thereupon said judgment creditors 
moved the court to issue peremptory writs of mandamus in said cases, 
and on the fourteenth of November, 1882, peremptory writs were 
issued, by which said county court was "commanded forthwith to 
cause to be paid to said relators, or to John B. Henderson, their at- 
torney of record,»whatever amount of money may now be and remain- 
ing in the treasury of [your] said county to the crédit of said town- 
ship of Cape Girardeau applicable to the pay ment of the judgments 
heretofore recorded herein; said amount being whatever sum has 
not been heretofore paid on j udgments and writs thereunder, pro rata', 
rendered upon coupons for which taxes hâve been collected for the 
coupons due, of the same year, which said judgments and writs, if 
any, other than the relator's herein, unless of equal date herewith, 
are to be excluded in said^ro rata computation." An appeal was taken 
to the suprême court of the United States from the order of the court 
granting a mandamus in the case of the relator, and an appeal bond 
in the sum of $1,000 having been filed, a supersedeas was granted by 
the court staying ail further proceedings under said writ in the case of 
said Hill. The peremptory writ was duly served and a return made, 
which need not be hère set forth. Subsequently, this information was 
filed by the relator herein. The information entirely ignores ail pre- 
vious mandamus proceedings in the case; states the amount of the 
-elator's judgment; that it remains unpaid; that there is $5,000 in 
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the county treasury of Cape Girardeau county, collected for the purpose 
of paying the coupons sued on, and asks for a mandamus directed to 
the county court of Cape Girardeau county and to the justices thereof , 
commanding them to pay the plaintiff, or his attorney of record, the 
said sum to the crédit of said judgment, or as much of said sum as 
remains in the treasury ; and if any balance remain due and unpaid 
on said judgment, interest, and costs, after the payment of said sum, 
ne asks that the said court be ordered to levy a tax for the purpose 
of paying such balance. The amount alleged to be in the treasury 
by this information differs from the amount mentioned by the pre- 
vious information. The respondents objected to an alternative writ. 
being granted, on the ground that ail f urther proceedings had been 
stayed by said appeal and supersedeas. 

J. B. Henderson and James M. Lewis, for relator. Henry Cun- 
ningham, for respondent. 

Treat, J. If the information had stated fully what the records of 
the court show, the question to be determined could hâve been raised 
on demurrer. True, the court is supposed to know by its record 
what has been done in a case before it, wherein supplemental or 
ancillary proceedings are sought; yet no intelligent review of its ac- 
tion could be had, if its judgment were based on records not brought 
forward or referred to in the ancillary pleadings. It is important 
that the grave propositions underlying the motion for this alternative 
writ should be clearly disclosed, and to do so an answer is needed. 

When the answer appears, it may be that this court, if it feels at 
liberty to pass upon the questions de novo, will hâve to review the 
whole subject involved. It is not proper, at this stage of the inquiry, 
to discuss those questions. The alternative writ is allowed, in order 
that the whole subject, in its légal aspect, may be fairly before the 
court in a way for the final review, if desired, by the United States 
suprême court. 

Let the writ go. 



Kiaas v. Hatch and another. 

(Circuit Court, S. D. New York. May 8, 1883. 

PflOMissoitY Note— Notice op Dishonoil— Pleadino. 

Where 1he indorser of a promissory note in her answer dénies that sue " re- 
ceived due notice of non-payment" and knowledge of protest, this is a suffi- 
cient déniai of the conslrvctive notice arising from the due sendir.g, as well as the 
aclual notice arising from the reeeipt, of a notice. 
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2. Same — Diligence— Notice of Pkotest. 

Where a mari^ed woman indorses her husband's note in a form that would 
indicate she was nia wife, and there are three persons of the same name as her 
husband, whose names and résidences appear in the city directory, and her 
own name is not in the directory, a notice of the protest of such note by inai], 
simply addressed to her by her name at the city where her husband is engagea 
in business, without any inquiry being made to ascertain her résidence, is not 
sufficient to charge her as an indorser. 

3. Same— Purchaseb fob Value without Notice of Defects. 

Where a party having no notice that a negotiable promissory note is without 
considération, tak.es it in good faith before it is due, in payment of two notes 
against members of a flrm of which he had it, and gives his own negotiable 
note, payable on time, but long overdue and unpaid at the time of trial, for 
the balance, without a showing on the part of défendant that his note had not 
been negotiated, but remained where he could set up the inflrmitv of the note 
he bought as a défense, he is entitled to be considered a holder for full value, 
and he will be entitled to recover the full amount of the note purchased. 

<k Pkactice — "Verdict against Two Défendants— New Tkial — Discôntinu- 
ance. 

Where a verdict against two défendants should be set aside as to one ôf them, 
it must be set aside as to both, and a new trial will be granted as to both,, un- 
less the plaintiff discontinue as to the one entitled to a new trial, and leaves 
the verdict to stand as to the other. 

At Law. 

Lindsay é Flammcr, (Grats Nathan, of counsel,) for plaintiff. 

Turncr, Lee é McClure, for défendants. 

Wheelee, J. This is an action upon a promissory note for $2,000, 
made by Asa L. Hatch at New York, dated there, payable at a bank 
there, to his own order, 12 months after date, indorsed by him, and 
by Elizabeth E. Hatch, who is his wife, with the words, "I hereby 
intehd to chargé my separate estate with the payment of the within 
note," and delivered to Stone & Co., from whom the plaintiff procured 
it. The cause has been tried by jury, to whom a question of fact 
as to an alleged altération of note was submitted, and has how, after 
verdict for the plaintiff, been heard upon a motion for a new trial 
founded upon questions of law reserved. 

One question made by Elizabeth K. Hatch is whether her liability 
as indorser was duly fixed by protest and notice. On the hearing of 
this motion the point is made that this question was not properly 
raiBed by the pleadings. In her answer she dénies that she "received 
due notice of non-payment, " and knowledge of the protest. It is 
urged that this is not a déniai that notice was duly sent, and raises 
no question but that it was so sent as to be sufficient. to charge her, 
altbough not received. The déniai is qûitè meager, but still it is a 
full déniai of due notice, which might, without violence, be consid- 
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ered a déniai of the construetive notice arising from the due sending 
as well as of the actual notice arising from the receipt of a notice, and 
be held sufficient. And, whether it would be or not, as the évidence 
was ail received without objection on this account, it is too late to 
raise the question on this motion. 

The défendants réside together at Astoria, and he had a place of 
business in New York. His name as A. L. Hatch was in the direet- 
ory of New York, with his place of business, and there were in the 
directory the names of two other person3 as A. L. Hatch, with their 
résidences or places of business. Her name was not in the directory 
and did not belong there. There was nothing on the note to indi- 
cate the résidence or address of any of the parties to it, except what 
might be inferred from the place of date and of payment, and the 
notary had no knowledge on the subject except that derivable from 
the note. He looked in the directory for Asa L. Hatch and Eliza- 
beth E. Hatch, found the three names of A. L. Hatch, mailed a 
notice to Asa L. Hatch at the street and number given with the first 
A. L. Hatch, and to New York, and to Elizabeth E. Hatch at New 
York, and did nothing more about giving notice. He received his 
notice; it was not shown that she received hers, and she offered to 
show that she did not receive it. The law of the state of New York 
(Laws 1857, c. 416) required "diligent inquiry," and the law-mer- 
chant would require due diligence, to ascertain her whereabouts or 
true address, before notice directed to any other address, and not 
shown to hâve been received, would be sufficient to charge her. There 
is no real différence in the meaning of thèse expressions. Each 
would seem to require such efforts as a prudent man, interested to 
give her notice of any fact, would make to find her or her address in 
order to accomplish that object. Had her name, by reason of former 
résidence or otherwise, been found in the directory with an address, 
it would seem that a notice mailed to her at that address, without 
further inquiry, would not hâve been sufficient. Greenwich, Bank v. 
De Groot, 7 Hun, 210; Baer v. Leppert, 12 Hun, 516. Her name 
might be that of another person of the same name, or, if that of the 
right person, the address might not be the présent address. Inquiry 
at the place might remove thèse chances for mistake. Hère the 
form of her indorsement would indicate that she was a married 
woman, and the becoming a party to his note, that he was her hus- 
band. This is so treated by counsel on each side in argument. 
Either one of the three persons put down in the directory as A. L. 
Hatch might be her husband; and where the résidence was given it 
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might be her résidence, and where the place of business without 
résidence was given it would indicate that that A. L. Hatch did not 
réside in the city, and if he was her husband that she did not. A 
prudent rnan sincerely desirou3 of finding her or her address would 
hâve inquired at thèse places for the right A. L. Hatch, and, if found, 
of him in regard to her. Such inquiry would probably hâve re- 
sulted in finding her true address. Not only was ail such inquiry 
omitted, but no notice was sent to her at what was assumed to be 
the address of her husband. None of the cases cited for the plain- 
tiff , nor any of several others which hâve been examined, corne up 
to the point of holding that what was done in this case would amount 
to diligent inquiry or due diligence ; and it cannot, in the light of the ' 
views now entertained, be held to be such. 

As the case stands, this note was without considération as between 
Asa L, Hatch and Stone & Co. The plaiatiff had no knowledge of 
this inârmity and took it in good faith, before it was due, in pay- 
ment of two notes against members of that firm, amounting to about 
$1,200, and gave his own negotiable note payable on time, but long 1 
overdue and unpaid at the time of trial, for the balance. Upon this 
state of f acts he was a holder for value. Railroad Co. v. National Bank, 
102 U. S. 14; Swift v. Smith, Id. 442. Still, there is a question 
whether he is entitled to recover the whole amount of the note, as 
against the maker, or only the amount he actually paid by giving up 
the two notes. The language of the court in the cases just cited, as 
well as in many others, seems fco indicate that the becoming a bonafide 
holder for value cuts off ail equities of makers and prior indorsers, 
and leaves the holder entitled to recover the f ull amount, without re- 
gard to the précise amount paid. Some cases seem to hold that as he 
can only recover because he has paid, he can only recover what he 
has paid. Williams v. Smith, 2 Hill, 301 ; Youngs v. Lee, 18 Barb. 189 ; 
12 N. Y. 551; Cardwell v. Hicks, 37 Barb. 458; Haff v. Wagner, 63 
Barb. 215. In this case, however, the plaintiff's own negotiable note 
is still outstanding. It was not shown whether it remained where 
he could défend on account of the infirmity of the note he bought, or 
whether it had been negotiated so as to eut off such défense. He 
may be compelled to pay it, and without a showing on the part of 
the défendants that it was so situated that he could not be, it would 
seem that he is entitled to stand as a holder for full value. 

There is no other question about the liability of Asa L. Hatch, foi 
he was not only the maker of the note, but he received notice, and 
his liability as indorser was duly fixed. He is not entitled to a new 
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trial; but as the verdict is against both, if the verdict is set aside 
and a new trial granted as to her, there will be no verdict against 
him and there must be a new trial as to both. The plaintiff may, 
however, prefer to discontinue as to her and retain the verdict as to 
him; and, if he does, that will save ail the rights of the défendants. 
Opportunity will therefore be given to the plaintiff for the space of 
15 days for that purpose. 

Unless the plaintiff does, within 15 days after the filing of this dé- 
cision and notice thereof.to his attorneys, discontinue the suit as to 
Elizabeth E. Hatch, the verdict is to be set aside and a new trial 
granted; if he does so discontinue, the motion of Asa L. Hatch for 
a n6w trial is overruled, and the stay of proceedings vacated. 



Service of Notice of Dishonob by Mail. The law requires the holder 
of a bill or note to use reasonable diligence in giving notice of its dishonor 
to an indorser whom ne wishes to charge; and the rules as to the time 
andjnanner of givjng the notice hâve been adopted only in view of this re- 
quirement. lt was early recognized by the courts that reasonable diligence 
did not require the holder to employ a spécial inessenger to deliver the notice 
to an indorser residing in a distant place, but that the requirement was satis- 
fled by the deposit of a letter containing the notice in the post-office, duly 
addressed to the indorser; and this rule has received a libéral application. 
"Courts are and should be extremely cautious in admittiug or recognizing 
any changes which trench upon thèse established régulations " as to the man- 
ner of transmitting notice. " Still, inasmuch a3 they are founded upon gên- 
erai interest and converiience, and grow mainly out of the custom of mer- 
chants, it is obvious that they must, from time to time, admit of modifications 
to suit them to the actual condition and business of man. ' They must ex- 
pand according to the exigencies of society.' "(*) 

When Allowed. Where the party giving the notice and the party noti- 
lied réside in différent places, between which there is regular communication 
by mail,(o) mailing notice by letter duly addressed is not only prima fade 
proof of notice,(6) but is conclusive of the fact, and is sufficient, though, by 
the miscarriage of the mail, never received. («) On the other hand, if .the par- 
ties réside in the same place, the mail cannot be used with this effect.(d') 
This is so, although the indorser has a place of business else where; this does 
not give the holder the right to resort to the mail for service of the notice. 
When the mail js not used, notice may be served as well at the indorser's 
place of business as at his résidence, and when the parties réside in différent 
p'aces, notice by mail may be addressed indifferently to the indorser's resi- 

(«) Bondurant V. Éyerett, 1 Moto. (Ky.) 658. (c) Shedd v. Brett, 1 Picfc. 401 ; Knott v. Verni- 
ra) SeeLBpayre t. Ronertson, 2u La, Ann.399j ble, 41 Ala. 186; Bussard v. Levering, 6 Wlmt. 
Citizens' Bank v. Pngh, 19 Lu. Ann. 43; Tyson T. 102; Mnfckay v. Judkiria, 1 Post. & F. 2118. 
Oliver, 43 Aia. 455 ; Farmers' Bank V. .Orinnell's 00 Pierce v. Pendar, 5 Metc.352i FarniKlM' & 
Adm'x. B6 Grat. 131. Mech. Bank v. Battle, 4 Hainph. 86. 
(6) Mann v. Baldwln, 6 Mass. 316. 
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aence or place of business. But " the law is not indiffèrent as to the mode bf 
service. It does not say that the holder may elect between personal and mail 
service, because tbere happens to be a place of business to which the mail 
goes, so long as there is also a place of résidence at which service cannot be 
made through the post-office, but must be made personally."(e) Heuce, also, 
where a firm are indorsers, and hâve no place of business at the maturity of 
the paper, and one of the partners résides at the place of payaient and another 
résides elsewhere, the holder cannot omit personal notice to the résident 
indorser, and charge the flrm by notice by mail to the other.(/) 

Under a statute providing that whenever the indorser's résidence or place 
of business was in the place of payment, notice might be Berved by deposit- 
ing it in the post-office of the place of payment, directed to the indorser at such 
place, it was held that service of notice by depositing it in the post-office of 
the place where the indorser resided and had his place of business, addressed 
to him there, was sufficient, although the note was payable at another place, 
upon proof that such mailing of the notice was more favorable to the indorser 
in respect to the time of delivery than mailing it at the place of payment 
would hâve been.(<7) Under a statute merely providing that notice must be 
given " either personally or by post," it was held that a deposit of the notice 
in the office of the place where the bill was payable, and where both parties 
resided, was good service, " whatever may hâve been the rule previous to the 
act of congress requiring ail drop-letters to bear a postage stamp."(ft) 

Although the parties réside in the same place, service by mail is allowable 
if there are two or more post-offices therein, with regular mail communica- 
tion between them, and the parties are in the habit of resorting to différent 
offices for their mail. " Whether mail service is good or not does not dépend 
upon the inquiry, whether the person to be charged résides within the same 
légal district, but upon the question whether the notice may be transmitted 
by mail from the placé of présentaient or demandto another post-office where 
the drawer or indorser usually receives his letters and papers."(t) The same 
rule applies where the indorser résides in the sanie town or city, but receives 
his mail at a post-office in an adjoining town to which notice is sent.(^ ) In 
Chieopee Bank v. Eagei\(k) where the parties used différent post-offices in the 
same town, service by mail of notice of dishonor of a note payable at a bank 
therein was held good, on the ground of an established usage of the bank to 
serve notice in this manner. " 

If the parties réside in the same town, but the systera of delivery of letters 
by carriers prevails there, it is probable that service by mail would be suffi- 
cient.^) 

According to many authorities, tlïe post-office cannot be used as a place of 
deposit merely, but only as a means of transmitting the notice to another 
office. And hence, in this view, it is immaterial that the party to be notified 

(e) VanVechtenv. Prnyn, 13N. Y. 649. Cabot Baiili v. Russell, 4 Gray. 167. But net 

<j) Home t. Watt, 6 Kan. 34. Miller t. Whltfleld, 16 La. Ann. 10. 

(y)Price v. McGoldrick, 2 Abb. N.C.69. , ' (f)U. < 

(A) MoNatt V.Jones, 62 Ga. 473. (k) 9 Metc. 683. 

(i) Ransom T. Mack, 2 Hlll, 687; Shaylor v. (i) Compare Shoemaker v. Mecbailica' Bn"k, 

Mlx, 4 Allen, 361 ; Paton T. Lent, 4 Duer,231; 69 Pa. St. 79; Louis ana Bank v. Rowel, 6 M»rt. 

CN. S.) 5C8 i Waliers v. Biwn, 16 Md. S85. 
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does not réside within the corporate limita of the town or city where thc pa- 
per is payable, but résides some distance outside, resorting to the post-office 
in the town for his mail. Leaving the notice in the post-office, to be called for 
by the indorser, does not constitute due service.(m) It is said in Ireland v. 
Kip(n) that " it would be extremely embarrassing to suffer the rule to fiuc- 
tuate by making exceptions which would lead to uncertainty." But the con- 
trary doctrine is maintained upon reasons quite as satisfactory.(o) "The 
post-office is an interdicted médium of communication" with an indorser re- 
siding in the same town as the holder, "not beeause it is essentially an active 
agent of transmission, but beeause the use of it is permitted not only where 
it is sure in its résulta, but also a convenience to the holder. It is permitted, 
not as a médium of notice provided by the governn:ent, but as an indulgence 
consisting with safety to ail parties ; it is interdicted when there is nothing 
to be gained by indulgence, and where it is just as convenient and safe for 
the holder to leave the notice at the indorser's dwelling or counting-house. 
* * * To afl'ect the indorser with it by a transit, and not by a deposit, 
would be an arbitrary régulation, and a distinction without a différence." 
Per Gibson, C. J., in Jones v. Lewis.(p) 

It is generally held that the relative position of the person giving the no- 
tice and the person receiving it forma the only criterion of the necessity 
for allowing notice by mail. It is immaterial that the légal holder of the pa- 
per and the indorser réside in the same place. If the place of payment is 
elsewhere, the notary who gives the notice of dishonor may send it bymail.(g) 
The notary is to be deemed for this purpose the holder of the paper. Hence, 
when the indorser résides at the place of payment, the notary is not justifled 
in depositing notice in the post-office at that place, although the légal holder 
of the paper résides in a différent place.(?') But it is held otherwise in some 
states.(s) and that proof of deposit of notice in the post-office, at the place of 
p muent by the notary, is sufficient, in the absence of proof that the holder 
also resided there.(£) 

If the holder sends by mail several notices under one cover to an indorser 
residing elsewhere, the latter may remail notice to a prior indorser residing 
,iii ttye same place, since the notice is regarded as given by the holder, and the 
receiving indorser as acting only as his agent, as " a mère conduit of convey- 
anee," and not as the party from whom the notice émanâtes. (u) But to make 
service by mail good in such case, it is necessary that the notice bedeposited 
in the post-office so that it may be reçeived by the indorser as early as he 

(m) Ireland v. Kip, lOJohns. 490; 11 Johns.233; Krutz. 1 Dillon, 414. Compnre Bank, of U. S. v. 

Patrick v. Beazley, 6 How. (D. S.) 609 ; Burker Norwood, 1 Harr. & J. 4.3, (usage.) 

T. Hull, Martin* Y. 183; Davis v. Bank of Tenu. (p) 8 Watts & S. 14; 

4 Sneed, 390 ; Forbes T. Omaha Nat Bank, 10 , (y) Greene T. Parley, 20 Ala. 322. See Wynen 

Neb. 338; Louisiana Bank T. Rowel, 6 Mart. (N. T. Schappert, 6 Dnly, 568. 

S.) 506. ' (r) Bowling V. Harrison, 6 HoW. (U. S.) 248. 

(») 11 Johns. 232. («) Philine v. Haberlee, 45 Ala. 597: Gimlrut v. 

(o) Jones v. Lewis, 8 Watts & S. 14 ; Woods T. Mech. Bank, 7 Ala. 324. 

^eeld, 44 Pa. St. 86; Barrett v. Evans, 28 Mo. (<) Shelton v, Carpenter, 60 Ala 201. 

331 ; Carson v. State Bank, 4 Ala. 148; Hume v. («) Manchester Bank V. Fellows. 28 N. H. (8 

Watt.5Kan.34; Timmsv. Delisle, 5 Blackf. 447; Fost.) 302; Eagle Bank V. Hathaway, 6 Meto. 

Ueil v. Stute Bank, 7 Blackf. 456; Eondurant v. 212; Warren v. Gilman, 17 Me. 360; Van Brunt v. 

Kverett. Il Metc. (Ky.) 663, overruling Farm- Vauglm, 47 lowa, 145. 
ers' Bank v. Butler, 3 Littell, 498; Spalding v. 
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could hâve received it in due course of mail if it had been sent by the holder 
directly to him.(») Says the court in the case last cited: ""We do not flnd 
that any case has gone so far as to décide that notice through the post-office 
may be given in the same manner, and with the same allowance of time, 
where both parties réside in one town or resort to the same post-office, as 
where they réside in différent towns, communicating with each other by reg- 
ular mails. There may be very little practical différence in this respect be- 
tween letters left for deposit and those lef t for transmission ; but we do not 
feel at liberty for such considérations to disregard well-established distinc- 
tions, even though they may appear somewhat arbitrary ; or to attempt to im- 
prove rules that hâve become settled by judicial décisions and the usages of 
business." 

In Sheldon v. Berham,(w) remailing notice was held insufflcient to 
charge a résident indorser, on the ground that the post-office was not a place 
of deposit for notices to indorser, except where they were to be trànsmitted to 
another office. But the point that the indorser merely forwarded the notice 
as an agent of the holder was not taken. 

Again, notice by mail to an indorser residing In the place of payment is 
sufficient when he has agreed that it may be so given. Ho is dèemed to hâve 
done so by indorsing a note payable at a bank whose established custom is to 
use the mail for the purpose;(a;) or by adding bis address under his indorse- 
ment; as, fot exaraple, "Trenton, Tenn.\"(y) "Auburn P. 0.;"(z) or "Mem- 
phis."(*) But a mémorandum on the face of a note, at its foot, in thèse words, 
"ïhird indorser, J. P. Harrison, lives at Vicksburg," was held insufflcient to 
justify a finding of an agreement to receive notice of dishonor by mail.(f) 

Summarizing the foregoing, the gênerai rule may be stated to be, that, 
where the person giving notice and the party to whoni notice is to be given 
réside, at the time of dishonor, in différent post-office deliveries, or (probably) 
in the same delivery, but where the carrier system prevails, or (according to 
some authorities) where the party notifled résides, outside of the corporate 
limits of the city or town, due notice of dishonor is deemed to hâve been 
given — though by the default of the mail never received— if it is shown that 
a letter eontaining the notice was duly addressed and posted.(J) 

Where Notice should be Sent. — If the holder knows to which office 
the indorser is in the habit of resorting for his letters, notice should be ad- 
dressed to that office, (a) although it is not at his place of residence,(6) or is 
not his nearest post-office, (c) If the indorser is in the habit of resorting in- 
differently to two post-offices, the notice may be sent to either.(d) Where 

(d) Shelbnrne Falls Nat. Bank T. Townsley, (t) Compare Chnlmer's Digest ofBllls, (Amer. 

10.! Mass. 177. Eil.) 182, and cases cited. 

(w) 4 Hlll, 129. (>.)CabotBankv,Russell,4Gray, 167; Woods 

(z) Lime Rock Bank V. Hewett, 62 Me. 51 ; v. fteeld,44 Pa. St. 86. 

Chieopee Bank V. Éager, 9 Metc. 683; Grinman (4) Morris v. Hu830n,4Sandf.93;Rejdv.Payne, 

v. Walker, 9)owa, 426;Benedict T. Eose,16S. C. 16 Johns, 18. 

629. (c) Bank of Geneva v. HowJett.4 Wend. 328; 

(y) Davis v. Bankof Tenn. 4Sneed,390. Mercerv, Lancftster, B Pa. St. 160i.Bankof U. S. 

(z) Baker T. Morris, 25 Barb. 133. v.Carnea],2Pet. 643; Bankof Louisiana v.Tour- 

(•) Tomeny v. German Nat. Bank, 9 Heisk. sillon, 9 Lu. Ann. 132. 

493. (d) Shelbnrne Kall» Bank T. Townsley. V 2 

(t) Bowling v. Harrison, 6 How. (U. S.) 248. Mass. 177; Montgom ry Bank T. Marsh, 7 N. Y. 

4 1. 
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tbere are two post-offices in the town where the indorser résides, it is suffi- 
cient to address the notice to the town generally,(e) unless the holder knew,(/) 
or might hâve ascertained by reasonable inquiry, the particular office nearest 
to or used by the indorser.(<;) It seems,. however, that when the holder ha» 
learned the name of the town at which the indorser résides, he is not bound 
to inake further inquiry as to the particular office used by him.(ft) If an in- 
dorser wishes the notice to be directed to him at any particular place other 
than the post-office bearing the name of the town or incorporated village in 
which he résides, he should add a direction to that effect in his indorsement.* 
In the absence of information as to the indorser's usual post-office, the notice 
should be directed to his nearest office, if it can be ascertained on proper in- 
quiry.^) If a bill has been given or indorsed in the way of business, it is 
enough if the holder addresses the notice to the indorser's place of business ;(J) 
and it is, perhaps, in the holder's option, in any case, to give notice at either 
the indorser's résidence or place of business.(fe) Notice mailed to the in- 
dorser's résidence is sufficient, unless the holder knew that the indorser was 
in the habit of using the post-office of an adjoining town ; he is not bound to 
tnake further inquiry, but may présume that the indorser reçoives his mail at 
the post-office of his résidence. (/) If the indorser does not réside within the 
limits of any post-town, it seems that the notice may be sent to the nearest 
post-office, (m) 

"Where the indorser has no flxed place of résidence, but résides at two places 
alternately, going back and forth frequently, notice directed to either is suffi- 
cient. (n) And where the indorser was a sea captain, it was held that the 
proper place to direct notice was the place where his family resided.(o) The 
place to which notice should be sent dépends niuch less on the place of the in- 
dorser's e,xact légal domicile than upon the locality of the post-office at which 
he usually reçoives his letters.(p) " The fact of domicile is one circumstance 
only in determining where notice should be given."(oJ Where the indorser 
was at Washington when the note fell due, attending to his duties as a men> 
ber of congress, it was held that notice addressed to him there was sufticient r 
although his légal domicile was in Boston, and he had an agent there to attend 
to his business affaira, the holder having no knowledge of tliis fact.(î) But 
notice sent to the indorser's résidence at a time when he was absent as a 
member of congress, has been held sufficient. (s) A temporary stay at a place 

(«) Cabot Bank v. Bnssell, 4 Gray, 167 ; Hemer (0 Seneca County Bank t. Neass, 3 N. Y. 442. 

v.Downer, 23 Wend.620; Bank of Mn nchester V. (m) Shedd v. Brett, 1 Piok.401; Bank of U. S. 

Slason, 13 Vt. 334. V. Carneal, 12 Pet. 643; Union Bank v. Stoker, 1 

' (f) Roberts v. Taft, 120 Mass. 169. La. Ann. 269. 

(y) Morton v. Westcott, 6 Cnsh. 425; Bur- (n) Kxchange & Banking Co. v. Boyce, 3 Rob. 

lingame v. Foster, 128 Mass. 126. (La.) 307. 

(h) Renier v.Downer, 23 Werid. 620 j Bank of (o) Fisher v. Evans. 6 Binn 611. Compare 

Manchester v. Slason, 13 Vt. 334. But compare Hodges v. Galt, 8 Pick. 261. 

Morton v. Westcott, 8 Cush. 426. (?) Shelburne Falls Bank v. Townsley, U2 

(*) Remer T. Downer. 23 Wend. 620. Mass. 177. 

(i) Cabot Bank v. Russell, 4 Gray, 167; Woods (j) Chontean v. Webster, 6 Metc. 1. 

v. Neêld,44 Pa.St.86; Fnriher9' Bank v.Bnttle, (r) M. See, nlso, Gruham v. Snngston, 1 Md> 

* Hnmph.80; Moore v. Hardcastle, HMd. 486. 69. Compare, to the contrary, Walker v. TunT 

O) l'errldge v. Fitzgerald, L. R. 4 Q. B G39. «tall 3 How. (Miss.) 259; 2 Sm. & M. 638. 

(*) Van Vechten v. Pniyn, 13 N. Y. 649 ; Bllss (») Mwp v. Johnson. 9 Yerg. 1. Compare Bay- 

^ Nicliols, 12 Alleu. 443. ley's Adm'r v. U>u,b,16 Grat. 284. 
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on business for a few weeks, does not make sûeh place the indorser's résidence 
to which notice may be addressed.(É) 

Due Inqtjiry. If the holder exercises due, that is, reasonable, diligence 
in ascertaining the indorser's address, notice sent to a wrong address will be 
sufficient. . In Bank of Utiaa v. Bender(a) his duty in this' respect is succinctly 
stated as follows: " It is enough that the holder of a bill makes diligent in- 
quiry for the indorser, and acts upon the best information he is able to procure. 
If, after doing so, the notice fails toreaeh the indorser, the misfortune falls on 
him, not on the holder. There must be ordinary or reasonable diligence, such 
as men of business usually exercise when their interest dépends upon obtaining 
correct information. The holder must act in good faith, and npt give crédit 
to doubtful intelligence when better could hâve beén obtained." What con- 
stitutes due diligence dépends upon the peculiar façts and circumstanees of 
each case, but there are certain rules which seem to be well settled. 

The holder is not justifled in assuming without inquiry that the place where 
the bill is dated is the place where the drawer résides, and notice addressed to : 
the place of date will not charge the drawer if he résides elsewhere.(ô) But 
in Pierce v : Struthers(c) the court say that the law présumes the résidence of 
the drawer from the date, and therefore notice sent to the place of date is suffi- 
cient; and, under the English authorities, it is sufficient in ail cases to address 
notice to the drawer according to the date of the bill.(<î) Notice addressed to 
the drawer at " London," simply, as the bill was dated, was held sufficient ; the 
court saying that " if the party chooses to draw a' bill and date it so generally, 
it ; implies that a letter sent tp the post-office and so dir&cted-will flnd him."(e) 
Clearly, the place of date is no évidence of the indorser's résidence, and notice 
sent there will be insufficient if he résides elsewhere.(/) 

The inquiries of the holder, or his riotary, should be prosecuted amông those 
likèïy to know the indorser's résidence. Prior holders of the paper are proper 
sources of information, since a party through whose hands the paper has 
passed "is presumed to know the résidence of the party from whorn he 
received it, and the prior parties. They are, therefore, proper sources to which 
to apply for information, and when applied to and assuming to know, infor- 
mation given by them may be safely acted upon."(£r) "Where the holder 
inquired of the maker, for whose accommodation the nota was indorsed by 
the party notifled, it was held due diligence to act upon his information 
without further inquiry.(ft) So held, also, where the holder of a bill inquired 
of the drawee as to the drawer's résidence, (i) and where the holder inquired 
of the indorser of the party notifled.(j') But where the not'ary inquired of the 

(<) Waiker v. Stetson, 14 Ohto St. 89. 4 Ch. Div. 795, 799 ; Mann v Moora, Ky. & M. 

(*)21 Wend. 643. 249; Renwiek v. Tighe, 8 W. Hép.391. 

(6) Lowery v. Scott, 24 Wend. 359 ; Fisher T. 00 Clarke v. Sharpe, 3 M.& W.166. 

Evans, SBinn. 611; Carroll v.Upton,3N. Y. 272; (/) Lnwrence v. Miller, 16 N. Y. 235; Branch 

Barnwell v. MHchell, 3Conn. 101; Foard v. John- Bank v. Pierce, 3 Ala. 321. But ses Sasscer V. 

son, 12 Ala. 665, overrullng Bobtnson v.Hamll- Whitely, 10 Md. 98. 
ton, 4 Stew. & P. 91 ; Tyson T. Oliver, 43 Ain. 456; (g) Beale v. Pnrish, 20 N. Y. 407. 

Sprague t. Tyson, 44 Ala. 338 ; HiH v. Vari-ell, 3 (A) Gatytry v. Donne, 51 N. Y. 81. Comparé ' 

Greenl . 233. Wilson v. Senier, 14 Wls. 380. 

(c) 27 Pa. St. 249. (0 lowery v'.' Scott, 24 Wend. 358. ■ 

(d) Bnrmester v. Bnrron, 17 Q. B. 82=^ Clarke (_J)Beà\e'v. Parlsh, 20 N. Y. 407; Browning V 
v. Sharpe, 3 M & W. 166 ; Ex parte Baker, L. R. Kinnear, 1 Oow, 81. Compare Youug v . Durgin, 

15Gray,2C4. . ., ■ 
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offlcers of the bant where the note was payable, and of an ïndorser, and 
examined the directory, without obtaining the desired information, it was 
held that he had not used due diligence, there being other parties to the paper 
residing in the place of payment of whom he raight hâve inquired.(ft) He is 
not, however, bound to go abroad to inquire of other parties to the paper as 
to the indorser's résidence. Due diligence only requires inquiry of parties 
Uving in the same place and accessible to the holder.(Z) If there are no par- 
ties to the paper accessible, the holder should inquire of other persons likely 
to know the indorser's résidence — such as the offlcers of the bank — where the 
paper is payable, (m) 

Due diligence only requires that the inquiry shall be pursued until it is sat- 
isfactorily ans wered.(w) If, upon inquiry of a person likely to know, such an 
answer is received as leaves no reasonable doubt upon the mind of the inquirer 
*hat the indorser's résidence is ascertained, no further inquiry is necessary. 
The inquiries should be pursued until ail sources of information are exhausted, 
unless a satisfactory answer is sooner received; and then the inquiries may 
stop.(o) On the other hand, for exaniple, if the inquiries made leave it un- 
certain whether the indorser has removed from the place of payment to an- 
other place, it is the holder's duty to go to the former résidence of the indorser, 
if he knows it, and learn the fact.(p) Where the second indorser told the 
holder, on inquiry, that the first indorser lived at one of two places named, but 
was not certain which, and the holder sent notices to both places, this was held 
sufflcient, though the information was erroneous.(g) Merely looking into the 
directory of a large city, and flnding what appears to be the indorser's name 
and address, was held not to be due diligence on the part of the notary, where 
there were parties to the paper of whom he might hâve inquired; the court 
remarking that "the statement found in the directory aiïorded the opportu- 
nity of further inquiry, and suggested its propriety, and the notary could not 
act without making it unless he acted at his .péril," (r) 

If the holder knows an indorser's résidence at the time he receives the 
paper, and nothing oecurs to suggest to him the idea of a change, he is en- 
titled to présume that his résidence remains unchanged, and notice sent to 
the indorser's former résidence in good faithand in ignorance of his removal, 
though without further inquiry at the time of the dishonor, will be suffl- 
cient.^) Where, upon discounting a note for the maker, the holder was told 
where the accommodation indorser resided, it was held sufflcient to send 
notice to that address without inquiry, although the indorser had removed 
just before maturity. Said the court: "The plaintiff having ascertained the 
truth as it was at the time of the purchase might well rest upon that, and 

(fc) Gilchrist v. Donnell, 63 Mo. 691; Wolf V. Johns. 18; Lambert v. Gbiselin, 9 How (U.S.) 

Bnrgess, 59 Mo. 583. Ses Beveridge v. Burgis, 3 652; Spencer v. Bank of Sultn», 3 Hill, 520. 

Camp 262. 00 Hume v. Watt, 5 Kan. 34. 

(f),Branch Bank T. Pierce, 3 Ala. 321; Hiirger (ç) Beale v. Pariah, 2J N. Y. 407. 

T. Bemis, 1 Sup'm. Ct. (T. & C.) 460. (r) Greenwich Bank v. De Groot, 7 Hun, 210. 

(m) Barr v. Marata, 9 Yerg. 253; Herbert T. Compare Baer v. Slppert, 12 Hun, 616. 

Bsrvm, 41 N. J, L. 225; BranchBank v. Pierce, 3 (») Requa v. Collins, 61 N. V. 144; Ward V. 

Ala. 321. Perrin, 64 Barb. 89; Bank of Utica v. Phillips, 3 

(n) Bank of Utica v. Bender, 21 Wend. 643. Wend. 408; Harris v. Memphis Bank, 4 Humph. 

(o) Saco Nat. Bank T. Sanborn, 63 Me. 340; 619; Saco Not. Bank v. Sanborn, 63 Me. 3i0: 

Harger v. Bemis, 1 Sup. Ct. (T. & C.) 460; Jtan- Peters v. Hobbs, 25 Ark. 6?. 
som T Mack, 2 Hill, 68?; Reid t. Payno, 16 
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was not thereafter called to make any inquiry into the matter until sorae 
nformation came to him which made it his duty to do so. The holders of 
notes and bills are not bound to a continuai watch over the movements of 
indorsers, unless for good cause ; the question of reasonable diligence arises 
only when there is reason for action."(t) "Where the indorser holds himself 
out after his retnoval as still a résident, and misleads the holder into believ- 
ing that he still résides at the place where he did when the paper was taken, 
notice to his former résidence is good.(tt) The holder is not to be presumed 
to know of an indorser's removal from the mère proximity of their places of 
résidence; this is a question for the jury.(fl) But where the indorser's re- 
moval was under circumstances of unusual publicity, notice addressed to his 
former résidence was held insumcient.(w>) It seems that if the holder knows 
of the indorser's removal, but is unable on due inquiry to learn his new rési- 
dence, he should send notice to his former residence.(a;) 

If, after diligent inquiry, notice is sent.to the wrong place, the holder's right 
of action is complète, and subséquent information of the indorser's true rési- 
dence does not impose upon him the duty of sending a second notice.(y) 

Just as the indorser is bound by notice sent in aecordance with his direc- 
tions, so the holder is likewise bound to send notice to an address added by the 
indorser to his signature.(z) Where an indorser added to his name "214 E. 
18th street," that being his business address in New York city, it was held in- 
sufflcient to address notice to him at " N. Y. City " simply. 

Addeess. Where the letter containing notice was addressed simply to " Mr. 
Haynes, Bristol," it was held that the direction was too gênerai to raisea pre- 
sumption that the letter reached the particular individual intended.(a) But 
notice addressed to"Mrs. Susan Collins, Boston," has been held sufflcient, 
though the street and number might hâve been learned from the directory.(6) 
Where the notice was addressed to "The légal représentative of" the in- 
dorser, he having died and no administrator having been appointed, this was 
held sufflcient. (c) Notice directed to a town, without naming the state, is 
not duly addressed where there are towns of that name in différent states.(d) 
Where the indorser resided at Walnut Bottom, but there was no post-office 
there, the nearest being at Carlisle, the county seat, notice was held duly ad- 
dressed to the indorser, " Walnut Bottom, near Carlisle."(e) A mistake in 
the name of the post-office to which the notice is sent, does not render the 
notice inoperative, where it appears that the post office is as well known by 
ohe name as the other. A notice addressed to " Geddesburgh," when the name 
of the office was " Geddes," was accordingly held sufflcient. (/) 

(t) Rowland y. Rowe, 48 Conn. 432. t. Hobbs, 25 Ark. 67; Farmers' & Mech. Bank t. 

(«) Lewiston Fails Bank v. Léonard, 43 Me. Battle, 4 Humph.86. 
14J - («) Walter v. Huynea, Ry. & M. 149. But se» 

(») Farmers' & Mech. Bank v. Harris,2Hnmph. Mann v. Moors. lrt.249. 
311 ; McVeiçh T. Allen, 2'J Grat. 688. (j) True V. Collins, 3 Allen, 438. 

(w) Plantera' Bank v Bradford, 4 Humph. 39. ( c ) Boyd's Adm'r v. City Savings Bank, 15 Grat. 

(x) Wilson v. Senler, 14 Wis. 3«0. 601. 

(y) Lambert v. Ghiselin, 9 How. (U. S.) 652 j (tf) Beckwith v. Smith, 22 Me. 125. 

rilerchants' Bank v. Birch, 17 Johns. 26. Contra (e) Wenkly v. Bell, 9 Watts, i73. See Bank of 

dictum, Beale v. Parish, 20 N. Y. 407. U. s. v. Carneul, 2 Pet. 643; Biitemun v. .'oseph, 

(ï)Bartlett v. Robinson, 3:1 N. Y. 187; Peters I> Kaat, 433. 

V. 16,110.8 54 (/) Ba »k of Geneva v. Hawlett, 4 Wend. 323. 
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Service bt Mail Is Complète when a letter containing tlie notice, 
duly addresaed and stamped, is deposited in the post-office, or delivered to a 
letter-carrier on his route; (a) or deposited in a postal box attached to a ianip- 
post.(o) Wayland E. Benjamin. 

New York City. 

(a) Wynen T. Schappert. 6 Daly, 55'. r Corn» (6) Méchantes' * T. Bank v. Crow, 5 Daly, 

pare Skilbeck t. Garbett, 14 L. J. Q. B.S38; 7 Q. 191; Greeuwch Bank t. De Groot, 7 Hun, 210. 
B.S46. 



Stinson ». Hawkins.* 
{Oireuit Court, E. D. Missouri. June 15, 1883.) 

FrAUB— CONVErANOE TO HlNDER AND DeLAY ChEDITORS. 

A mortgage executed to hinder and delay the mortgagor'a creditors, and 
which purposely exaggerates the mortgagee's demand, and the object of which 
is known to the m,ortgag( e at the time of its exécution, is void as against such 
creditors. 

Motion for a New Trial. 

For a full statement of facts, and a report of the first trial, see 13 
Fed. Eep. 833. The case was tried before a jury. The charge of 
the court was as follows : 

Tre at, J., (orally.) Gentlemen of the Jury : The case that is before 
you for considération is one, the like of which often occurs in the 
administration of justice. It seems that Mr. Hawkins, the défend- 
ant, of which there is no doubt, caused an attachment to be issued 
and levied on the supposed property of Mr. King, his debtor, which, 
of course, in law, he had a perfect right to do; but, on the other 
hand, it is asserted by the plaintiff that it was Mr. Stinson's property. 
It was Mr. Stinson's if the mortgage, of which you hâve heard so 
much, was a valid mortgage. Now, if that mortgage was a valid one, 
Mr. Stinson, the plaintiff in this case, who was the mortgagee, has 
the right to recover from this défendant for the value of the property 
taken away and lost. As possibly there might be some confusion 
with regard to the items, I hâve requested counsel to reduce those 
items to a short statement hère for your guidance; in other words, 
the chattel mortgage from Mr. King to Mr. Stinson included a great 
many matters. The attachment issued at the instance «f défendant, 
Hawkins, did not cover ail the mortgaged property 

*Reported by B. F. Rex, Esq., of the St. Louis bar. 
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The primary question would be, in that aspect of the case, what 
property included in hia mortgage the défendant caused to be at- 
tached. There is no dispute that the défendant, Mr. Hawkins, was 
a créditer, • no dispute that he did attach certain property. Some 
of that property was included in the mortgage made by Kingto Stin- 
son before the attachaient issued. The amount of the property we 
hâve anything to do with now under the writ of attachment is what 
was included in the Stinson mortgage, so if you reach the conclusion 
that plaintiff is entitled to recovèr, the inquiry is as to the value of 
the spécifie items which couusel on both sides hâve stated. If you 
find for plaintiff, you hâve to find the value of that spécifie property 
at the time the attachment was leviéd; but the strain of the case, as 
you bave already seeri, is more in another direction — that is, as to 
the validity of thiB mortgage between King and Stinson. 

A debtor has a right to give a mortgage in good faith to secure an 
honest debt to any créditer. The défendant hère contends that' the 
mortgage in question, given by King to Stinson, was not an honest 
transaction, for Mr. King did not owe Mr. Stinson the amount claimed, 
or anything near that amount. Hence, the primary inquiry is, was 
that mortgage, given by King to Stinson, a mortgage made in good 
faith to secure Mr. Stinson in an indebtedness actually due from Mr. 
King to him? Suppose, on the other hand, he did owe to Mr. Stin- 
son some sum of money, but not a sum equal in amount, or nearly 
eq; a' to it; the law says he can't cover up, for the benëfit of Mr. 
King and to defeat other créditera, ail his property on a fictitious de- 
mand, but should take a mortgage for the amount actually due him, 
and nothing more. Hence the inquiry is, the amount for which he 
made this mortgage due to Mr. Stinson. If it was not, leaving out 
any small miscalculations, — I mean made in an honest way, — if it 
was not, you will find for défendant ; if it was honest, — a boria fide 
demand for which this security was given by King to Stinson, — then 
you will find a verdict for plaintiff, and finding it you will get the 
value of the property as herein stated, in the light of the testimony 
offered. 

To make myself more generally understood, it is one of the caBes 
that often occur in court. There is a race of diligence among credit- 
ors. Each wishes to secure himself ; but each must act in good faith, 
and take security merely for his debt, and not for a fictitious amount, 
or for a demand largèly beyond the amount he owes, in order to hin- 
der, deter, or defeat other creditors, or to delay, postpone, or involve 
them in loss. Hence, primarily, the question is, is the amount named 
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in the mortgage, from King to Stinson, a berna fide debt due from King 
to Stinson ? If it was, you should find for plaintiff , and assess dam- 
ages at what you think they are. If, on the other hand, you reach 
the conclusion that no such debt was due, — that this was a mère 
scheme to enable Stinson to cover King's property, and hold other 
creditors at arm's length, — you will hâve to find for défendant. 

The jury found a verdict for the défendant, and the plaintiff there- 
upon filed a motion for a new trial. 

David Murphy, for plaintiff. 

Vaillant é Thoroughman, for défendant. 

Treat, J. This case has been twice presented to a jury in this 
court, and once in the state court. The verdict at the first trial hère 
was set aside for satisfactory reasons. At the second, as on the first 
trial, there was inconsistent testimony, of which the jurors were alone 
to judge. Counsel for the plaintiff urges several reasons for a new 
trial, the principal of which is misdirection of the court, and in sup- 
port of bis motion several cases are cited. On a careful review, not 
only of the cases cited, but of the gênerai doctrine applicable to the 
main inquiry, it is not seen that tbe légal views enunciated by the 
court were erroneous, or caloulated to mislead. True, the court might 
hâve entered more largely than it did into the nice distinctions gov- 
erning transfers of property to secure an honest debt, and transfers 
for purposes fraudulent in fact or in law. The aspect of the case as 
submitted to the jury did not seem to call for such elaborate exposi- 
tions, for they often serve to confuse rather than instruct. it is 
apparent to the court that the conveyance of King to Stinson was 
for a grossly exaggerated demand, and was desig'ned by King to 
cover his property from the demands of honest creditors, including the 
défendant, and that Stinson participated therein, knowing King's 
purpose, and exaggerating the demand secured, in order that ail of 
King's property might be saved. This was not an ordinary case of 
diligence, permissible in law, but one that the law, under the facts 
presented, pronounces void. There is no adéquate reason to distiirb 
the verdict. 
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United States ex reï. D. & N. 0. Ey. Co. v. àtcheson, T. & 

S. F. Ey. Co.* 

{Circuit Court, D. Colorado. June 22, 1883.) 

Contempt nsr United States Court. 

The power of the United States court in matters of contempt is limited, by 
Rev. St. § 725, to punishment by fine and imprisonment, It has no power to 
impose any punishment by way of damages or compensation to the plaintiff in 
the original action. 

Proceedings for Contempt. 

McCkaby, J. Upon the questions reserved for my considération 
by the order herein of June lst, I hâve reached the following con- 
clusions : 

1. This is a proceeding in its nature criminal, and whioh must be 
governed by the strict rules of construction applied in criminal cases. 
Its purpose is not to afford a remedy to the party complaining, and 
who may hâve been injured by the acts complained of. That rem- 
edy must be sought in another way. Its pu-pose is to vindicate the 
authority and dignity of the court. In suoh a proceeding the court 
has no jurisdiction to make any order in the nature of further direc- 
tions for the enforcement of the decree. Van Zandt v. Argentine 
Mining Co. 2 McCrary, J42; [S. C. 8 Fed. Eep. 725;] Haighi v. 
Lucia, 36 Wis. 355; In re Chiles, 22 Wall. 163; Durant \. Sup'rs, 
l Woolw. 377; New Orléans v. Steam-ship Co. 20 Wall. 392. 

2. The power of the court is limited to the punishment pf the 
party charged with contempt, and, under the provisions of section 
725 of the Eevised Statutes of the United States, such punishment 
must be by fine, or imprisonment. That section provides that cir- 
cuit courts shall hâve power "fo punish by fine or imprisonment, 
at the discrétion of the court, contempts of their authority." This 
enactment, Bays the suprême court, is "a limitation upqn the man- 
ner in which the power may be exercised, and must be held to be a 
négation of ail other modes of punishment." Ex parte Êobinson, 19 
Wall. 512. 

3. To jnstify the punishment prescribed by statute for contempt, 
the fact of the guilt of the accused must be clearïy and explioitly es- 
tablished to the satisfaction of fche court. If the terms of the decree 
are ambiguous, or if men of equal intelligence migbt honestiy differ 
as to their meaning or construction, the défendant is entitled to the 

*Prom the Denver.Law Journal . . 
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benefit of the presumption of innocence until the court has, by fur- 
ther directions, made the meaning more plain, after which disobedi- 
ence must be punished. 

4. I am of the opinion that the défendant nas violated the decree 
by its refusai to check baggage beyond its own line : but I agrée with 
the district judge in the opinion that, as this refusai was under the 
advice of coùnsel, no punishment should be inflicted for past offenses 
in this regard. 

5. So much of the order of June lst as required défendant to pay 
complainanc certain sums, and directs an accounting, is not a proper 
order in this proeeeding, being in the nature of further relief to the 
complainant, and not in the nature of punishment for contempt by 
either fine or imprisonment. 

6. The decree does not, either by its terms or by necessary impli- 
cation, forbid the change in the division of freights and fares now 
complained of ; and there is, therefore, no case for the punishment 
by fine or imprisonment of the défendant for assenting to such 
change and acting thereon. 

1. It is not necessary to say more upon the subject of the change 
of the division of freights and fares, but inasmuch as that subject 
has been exhaustively argued by counsel, I think it proper to state 
briefly my conclusions upon the merits of the controversy respect- 
ing it. 

In my opinion the courts ought not to interfère for the purpose of pre- 
venting any réduction of rates which results from compétition between 
rival railway lines. If, as a resuit of the struggle fo.^ business between 
such competing companies, they voluntarily offer to carry, either for 
the public generally or for Connecting lines, at less than a remu- 
nerative raté, it is their own business. They are not obliged to carry 
for less than a fair and reasonable rate ; and if they voluntarily do 
so for the purpose of outstripping a rival, they cannot complain of 
those who avail themselves of the low rates offered. It follows that 
if the défendant has done nothing mcre than to avail itself of the low 
rates offered to it, as a result of the struggle for business between 
complainant and the Denver & Eio Grande Company, then there is 
no cause for relief against défendant because of its aotion in this re- 
gard, either in this proeeeding or in any other. 

Icting, doubtles§, upon this view of the subject, the complainant, 
m the affidavits filed as the basis of this proeeeding, chargea that the 
change in the division of freights and fares was, as between the de- 
fendant and the Eio Grande Company, a false pretense, — a mère 



UNITED STATES V. ATCHESOÎÎ, T. & S. F. Bï. CO. b55 

sham, — no change in fact having been made in the division, as it 
was before April lst, when the pretended change took effect. 

If this allégation was sustained by the proof, the court would not 
hesitate to hold it to be a flagrant violation of the decree, and to 
punish it accordingly. But I am boand to say it is not sustained by . 
the proof. Numerous affidavits arefiled by défendant, in which the 
déponents swear that the réduction was voluntarily made by the 
Denver & Eio Grande Company, and that the défendant had nothing 
whatever to do with it. Thèse witnesses ail affirm that the Eio 
Grande Company has no arrangement whatever with the défendant 
whereby it is to receive any other or better terms than those accorded 
to the plaintiff. The anawers under oath, filed by the officers of the 
défendant company,to interrogatories propounded by complainant, are 
to the same effect. On the other hand, there is nothing but probabil- 
ities and circumBtances. It is impossible, upon this proof, for me to 
say that the collusion and conspiracy charged hâve been establiehed. 

In my judgment, the complainant must, in ordér to be enti- 
tled to relief on account of the change in the division of freights 
and fares complained of, establish by satisfactory proof that the 
other two companieB hâve combined against it, and made the change 
complained of for the purpose of defeatihg the opération of the de- 
cree, and of depriving the complainant of the benefits thereof. This 
established, the complainant might, either, in a proceeding for con- 
tempt or an application to the court for further orders, or in an orig- 
inal proceeding, obtain the necessary reiief j but from the conséquences 
resulting from a war of rates merely, and from a struggle witb. a 
rival company to secure business^ the courts canhot relieve. 

See U. 8. v. Sowles, ante, 536; In re Cary, 10 Fbd. Rép. 622, and note, é29. 
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Siemens and others v. Seuers and others.* 
(Oireuit Court, E. D. PennsyUaania. May 14, 1883.) 

1. Patents— Limitation and Bpration of Pbriod— Section 16, Acr of March 

2, 1861, Constbukd. 

Where letters patent were granted under the aot of 1861 for the term of 17 
years from their date, and tlie invention had been patented abroad by the in- 
ventors more than six months before the filing of the American application, 
held, that the letters patent of the United States are limited to a term of 17 
years from the date or publication of the foreiçn letters patent. De Fiorei v. 
Raynolds, 17 Blatchf. 436, f S. C. 8 Fed. Rep. 434,] followed. 

2. Samb— Regenerator Furnaces. 

Reissued letters patent of the United States, No. 3,265, for improved regen- 
erator furnace, and English letters patent of 1861, No. 167, held to be for the 
same invention. 

3. Liability os* Directors op Corporation for Infringement of Letters 

Patent. 

Whether the directors of a corporation are individually liable for infringe- 
ment of letters patent by the corporation of which they are directors, not de- 
cided. 

Hearing on Bill, Answer, and Proofs. 

Bill in equity by Charles and Frederick Siemens against William 
Sellers, Edward W. Clark, John Sellers, Jr., Joseph F. Tobias, and 
James A. Wright, praying an injunction and an account for an 
alleged infringement of reissued letters patent No. 3,265, dated Jan- 
uary 12, 1869, granted to complainants for an improved regenerator 
furnace for metallurgists and others. 

The answef denied infringement, but contained, inter alia: 

" We believe that the Midvale Steel "Works, a corporation organized under 
the laws of the state of Pehnsylvania, and doing business in the city of Phil- 
adelphia, has, since July 22, 1878, used a furnace embodying substantially the 
construction and mode of opération specifled and claimed in the said reissued 
ietters patent; and we admit that we hâve been directors of the said corpo- 
ration since July 22, 1878, but we are informed and believe that such user by 
such corporation, of which we hâve been, as aforesaid, directors, even if it 
constituted a violation by said corporation of the rights of the complainants 
in said letters, is not a violation of said rights for which we are, or either ol 
of us is, in any way liable or accountable." 

The answer further averred that "English letters patent No. 167, 
of 1861, dated January 21, 1861, and sealed July 19, 1861, were 
granted to the complainants for ' improvement in furnaces,'" and 
that "the said invention so patented by said letters patent is sub- 

•Reported by Frederick F. Hallowell, Esq., of the Philadelphia bar. 
Affirmed. See 8 Sup. Ct. Rep. 117, sub nom. Guarantee Ins., T. & S. D. Co. y. 
Sellers. 
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stantially tne same invention patented in the reissued letters patent 
ol the United States aforesaid, by reason whereof the said last-named 
letters patent, under the provision of the statute in such case made 
and provided, are limited to the term of 17 years from the date or 
publication of such English letters patent aforesaid;" and averred 
that "by reason of such limitation the Baid reisBued letters patent 
expired on or bef ore the twenty-second day of July, 1878, "' prior to the 
date of the said use by the Midvale Steel Works. 

C. S. Whitman and Bead & Pettitt, for complainants. 

The duration of the American patent is not limited to the term of 
17 years from the date of the English patent. Gqff v. Stafford, 14 0. 
G. 748. 

The directors of a corporation are îndividually liable for an in- 
fringement by it. Field, Corp. § 156; 2 Hil. Torts, (3d Ed.) 16,. 
457 ; Thomp. Liab. Officers, etc., 352; Goodyear v. Phelps, 3 Blatchf. 
91; St. Louis Co. v. Quimby, 18 0. G. 571; Poppenhusen v. Falke, 4 
Blatchf. 493. 

Baldwin, Hollingsworth S Fraley, for défendants, cited: 

Weston v. White, 13 Blatchf. 364; Badische Anilin é Soda Fabrik 
Co. v. Hamilton Manufg Co. 13 0. G. 273, and 3 Ban. & A. 236; 
Nathan v. N. Y. El'd R. Co. 2 Fed. Kep. 228; De Florez v. Raynolds, 
17 Blatchf. 436, 450; [S. 0. 8 Fed. Bep. 434;] Reissner v. Sharp, 16 
Blatchf. 383, and Story. Ag. (9th Ed.) §§ 140 et seq.; Lightner v. 
Brooks, 2 Cliff. 287; Lightner v. Kimball, 1 Low. 211; United Nickel 
Co. v. Worthington, 13 Fed. Bep. 392. 

Butler, J. On the first of March, 1864, the complainants ob- 
tained letters patent from the United States for "improved regener- 
ator furnace for metallurgists and others," and on the twelfth of Jan- 
uary, 1869, prbcured a reissue of the same. The bill, after reciting 
thèse facts and making the usual averments, charges the respond- 
ents with infringement of their rights under the patent. The answer, 
admitting the grant of letters aa claimed, dénies that the respond- 
ents, or either of thsm, hâve "made, used, or sold furnaces embrac- 
ing, in their construction or mode of opération, substantially the in- 
vention patented by said letters;" that "they believe the Midvale Steel 
Works, a corporation organized under the laws of Pennsylvania, do- 
ing business at Philadelphia, has, since July 22, 1878, used a fur- 
nace embracing substantially the construction and mode of opéra- 
tion Bpecified and claimed in said letters;" and admit that they "hâve 
been directors of said corporation since July 22, 1878;" but say they 
"are informed and believe that such use by said corporation, even if 
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it constituted a violation by said corporation of the complainants' 
rights in said letters, is not a violation for which they or either of 
them are in any way liable." 

The answer then proceeds to aver that English letters patent, No. 
167, of 1861, dated January 22, 1861, and sealed July 19, 1861, were 
granted to the complainants for "improvements in furnaces," and 
that said invention thus patented iB substantially the same as that 
for which letters were granted by the United States, and hère sued 
upon ; and that the said last-named letters patent are consequently 
limited to a tenu of 17 years from the date or publication of 
the English letters ; and that the letters sued upon, therefore, es- 
pired on or before July 22, 1878, and before the alleged infringement 
complaifled of . The défense thus presented is two-fold : First, that 
the alleged infringement did not ocour until after the expiration of 
the patent; second, that the défendants, as hère sued, are not re- 
sponsible; and in volves the folio wing questions: First, are the Eng- 
lish and American patents for the same invention? Second, if they 
are, is the latter limited to a term of seventeen years from the date 
or .publication of the former? Third, are the respondents personally 
responsable for the acts of the steel company ? 

As respecta the first of thèse, questions a careful examination ,-of 
the spécifications and drawingB, after full considération of the el&b- 
orate and able argument of complainant's counsel, has satisfied me 
'that the invention embraced in the patents is substantially identical. 
In construction and mode of opération they seem in ail essential 
respects to be the same. I cannot doubt that had any one, hère, 
manufactured or used a regenerator furnace for metallurgical pur- 
poses, since the date of the American patent and before its expira- 
tion, çonstructed in the most précise accordance with the English 
patent, or had, there, during the term of the latter, manufactured or 
used such a furnace, çonstructed in accordance with the American 
patent, he would speedily hâve been charged with infringement, and 
held responsible in damages. 

To enter upon a comparison of the spécifications and drawings of 
the two patents, and an analysis of the testimony relating to the sub- 
ject, would be a useless expenditure of time. Aside from the testi- 
mony of the witnesses, it seems impossible to read the spécifications 
and compare the drawings, side by side, and àvoid the conclusion 
stated; and the testimony of the witnesses tends in the same direc- 
tion, adding strength to the conclusion. Indeed, except as respects 
literal description of the apparatus, there is scarcely a shade of dif- 
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ference between the description of the invention, hère and abroad, 
when the drawings and spécifications are cdnsidered together. Not 
a thought is expressed in the American patent that is not to be found 
in its English predecessor. Every claim of the former may as read- 
ily be sustained by référence to the spécifications and drawings of the 
one as the other. 

The principal différences sought to be established by the complain- 
ants are : — First, that the American patent provides for a more per- 
fect mixture of the air and gas, by introducing the air into the "mix- 
ing chamber" behindor above the gas, instead of in front; second, that 
it contains regulating valves in the air and gas chambers or chan- 
nels ; third, that it contains a différent provision for the introduction 
and circulation of air under the bed of the furnace. Thèse différences, 
however, I do not find, except to such immaterial extent as renders 
them unimportant. No référence is made in the American patent, 
or any paper accompanying it, to the materiality of introducing the 
air behind or above the gas ; and it is quite plain that no importance 
was at the time attributed to it. If advantageous, the fact was un- 
discovered. The patent was not confined to Buch an arrangement 
of the'air and gas passages. If reversed, the claim would hâve cov- 
ered it. The circumstances justify a belief that the arrangement in 
this respect, shown in the American drawings, was virtually acci- 
dentai, and considered immaterial. 

In the English patent the drawings for the glass furnace stiow the 
passages reverBed, the gas entering behind, while in the puddling fur- 
nace the arrangement is still différent; and in neither patent, nor in 
any paper connected with it, is there a suggestion that the particular 
arrangement shown is of any conséquence. I cannot doubt that the 
English patent covered the arrangement Bhown in the American 
drawings. At a later date C. W. Siemens, one of the complainants, 
discovered that the method of introducing air and gas might be im- 
proved, and in 1877 obtained a patent in this country for this im- 
provement. Still, however, no suggestion is made respecting the im- 
portance of introducing the air back of or above the gas, or of the 
manner of conducting the air and gas into the "mixing chamber." 
The improvement consisted substantially in keeping the two fluids 
separated, thus avoiding combustion until the point is reached at 
which heat is required. 

As respects the regulating valves shown in the air and gas chan- 
nels of the American drawings, they are certainly embraced in the 
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English patent. While the drawings there do not exhibit them, they 
are called for in the spécifications, which say: "Dampers are pro- 
vided for in the air and gas channels, by which the quantity and 
quality of the flame can be regulated to the utmost nicety." And 
again: "The currents of heated air and gas, in ascending from and 
through the regenerators into the furnace, cause a plénum of pres- 
sure within the same which is capable of being modified or regulated 
by valves for the admission of air and gas to the regenerators, and 
by the chimney damper. By the same arrangements the chemical 
qualities as well as the intensity of the flame can be regulated to 
the utmost nicety." That the English drawings do not show thèse 
regulating valves, is unimportant. A compétent builder would know 
where to place them. 

The same must be said respecting the provisions for introducing 
and keeping up a supply of air to the bed of the furnace. The English 
patent shows substantially the same thing. The open chamber, let- 
tered C, in the American drawings and patent, is distinctly shown 
in the English patent, there lettered a,- and its purpose and value 
are there set out substantially as bere, — the protection of the bottom 
or hearth, and the crown of the arches below, by providing for the 
passage of a sufficient quantity of cool air through the space, a, to 
prevent the cumulative action of the heat, which, in long-continued 
use of the furnace, would end in its destruction. 

The statement of complainants' experts that a furnace fit for act- 
ual use in metallurgical opérations, could not be made from the 
English spécifications does not seem entitled to much weight. If 
true it would serve as well for condemnation of the American patent 
as the English. It is opposed, however, by other important testi- 
mony, and also by the emphatic assertions of the complainants them- 
selves, in taking out the English patent. 

Having ascertained the patents to be for the same invention, the 
second question stated becomes important : Did the American patent 
expire before the occurrence of the infringement alleged — in other 
words, at the expiration of 17 years from the date or publication of 
the English patent? This in volves a construction of the patent laws 
of the United States, at the date of complainants' letter's. The lan- 
guage of the act of 1861, that "ail patents hereafter granted shall 
remain in force for 17 years from the date of issue, "and "ail acts 
and parts of acts heretofore passed which are inconsistent with this 
act are hereby repealed," considered in connection with former and 
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existing législation respecting inventions first patented abroad, was 
well calculated to create the doubt and embarrassment which hâve 
followed. 

In the absence of décisions by other courts, I believe I would hâve 
reached the conclusion that the language first quoted was intended 
simply to increase the duration of ail patents thereafter issued, 
equally, giving to each an additional period of three yea,rs, with- 
out interfering with the distinction, so long maintained, between in- 
ventions origînally patented hère and those first patented abroad. 
The question, however, having been f ully considered by Judge Blatoh- 
ford, in a case requiring its décision, — De Florez v. Raynolds, 17 
Blatchf. 436, [S. G. 8 Fed. Eep. 434,]— I am content to adopt his 
views, without entering upon the discussion. The reasons on which 
he resta his conclusion commend themselves to my judgment. In 
Weston v. White, 13 Blatchf. 364, the question was decided in the 
same way. Its décision, however, was not actually necessary, and 
was made without discussion. In Goff v. Stafford, 14 0. G. 748, Judge 
Clifpord held otherwise. Hère again, however, as ialVeston y. White, 
the question was not directly involved, and was but slightly considered. 

It would be unprofitable to go further. What has been said dis- 
poses of the case. The bill must be dismissed, with costs. 



The Hadji, etc. 
(Ditirict Cowt, 8. D. New York. June 6, 1883.) 

1. Defects m Cos-structio» ov Vessbl— Liability of Ownbb. 

The steam-ship H. having water-tanks for ballast in the bottom of her hold, 
and the plates forming them being insufflciently braced in the original con- 
struction, and the rivet-heads in some of the top plates being off, allowing the 
plates to move up and down, so that in the ordinary course of navigation and 
motion of the vessel water gpurted through the opening seams, injuring the 
goods aboard, Jidd, that the damage arose from defects in the construction 
and repair of the ship, for which the owners of the vessel wure respousible, as 
for négligence in her proper equipment and repair. 

2. Bill op Lading— " Risk of Cbaft or Hulk." 

A clause in the bill of lading excepting " risk of craft or hulk or tranship- 
ment," etc., held, not to refer to any risk of the hull of the H., but to sniall 
craft used in transhipment of the goods from the ship to shore. 

3. Same — Damage— insubance. 

A clause in the bill of lading providing that " no damage that can be insured 
against will be paid for," held, not to exempt the ship from liability for defects 
in her construction or equipment, or from négligence of the owuers in thèse 
respects. 
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4. SAKE— BENEFIT OF iNSirhANCE. 

Also held, that said clause did not prevent an Insurance company whicli had 
paid the shipper's loss pending the suit being subrogated to his rights, nor from 
continuing the suit for the company's beneflt; the clause in question not being 
équivalent to a contract that the carrier should hâve the beneflt of any insur- 
ance on the goods. 

In Admiralty. 

Sidney Chubb, for libelants. 

Butler, Stillman é Hubbard, for claimants. 

Brown, J. This action waa brought to recover $2,500 damages 
for injuries by water to certain cases of dry goods shipped on board 
the steam-ship Hadji, bound from New York to St. Thomas, on the 
twenty-eighth of May, 1880. The steam-ship Hadji was constructed 
with water ballast tankB, the tops of whieh were iron plates forming 
the floor of the lower hold. They were secured by iron plates run- 
ning fore and aft between the plates and the ship's frame. Over the 
plates forming the floor of the hold was a permanent planking three 
inches thick, with a well aft to drain off any water that might get 
into the hold, and sluices running forward to the engine-room for the 
same purpose. The dry goods in question were stowed upon the floor 
in the lower hold on the port side. The vessel, on her voyage, met 
with no heavy weather. When the cases were discharged they were 
found damaged by water that had corne into the hold through the 
leaking of the tops of the ballast tanks. On examination it was found 
that some of the rivets in the tops of the tanks had lost their heads, 
so that the tops would move up and down, and the seams leak ; and 
in the rolling of the ship, through ordinary navigation, jets of water 
would spurt up and thus wet the goods. Before leaving New York 
the floor was dry, and the cargo was dunnaged as usual. 

From the vessel's protest on arrivai, as well as from the évidence, 
it must be held that the immédiate cause of the damage to the goods 
was the imperfect and insufficient construction of the ballast tanks 
themselves. The supporting plates or frames were insufficient, and 
additional ones were afterwards provided. 

The défense is based upon two exceptions against liability con- 
tained in the bill of lading : 

(1) It excepts "loss or damage resulting from any of the following 
périls, whether arising from the négligence, default, or error in judg- 
ment of the pilot, master, etc., or otherwise, howsoever, namely : risk 
of craft or hulk, or transshipment, explosion, heat, etc., collision, 
stranding, or other périls of the seas," etc., with numeroua other 
items of excepted périls. 
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It is contended that the words "risk of craft àr hulk" refer to the 
Hadji herBelf, and exempt the vessel from liability even for her own 
unseaworthiriesB, unless it be plainly shown to be the resuit of the 
owner's négligence. I am satisfied, however, that the phrase "craft 
or hulk," hère employed, does not refer to the Hadji, but to small 
boats, lighters, or dther craft which may be necéssarily used in tak- 
ing the goods from the vessel to shore, in whjCh the goods are liable 
to be wreeked or damaged in the passage. ; To embrace this contin- 
gency, says Me Arthur on Marine Insurance, 29, "the words includ- 
ing 'risk of craft,' or some similar expreasioû, are used" for the pro- 
tection of tbe insured against this danger. As this risk of the goods, 
while in transshipment to shore upon such'^mall Craft, is usually in- 
cluded in marine policies of insurance, it was àppropriate that the 
vessel should exempt herself from responsibijity for this risk, leaving 
the owner of the goods to his remedy upon the policy of insurance for 
this péril, as in cases of other ordinary périls of the seas. , This is con- 
furmed by the use of thés»' words in immédiate connection with tbe 
word "transshipment" in thé clause; referred to in this, bill of lading, 
and shows, I think, that such was the intention of the parties, and 
. thatit had no design to refer to the condition oHhe Hadji herself, 
and certainly not to any defects in the construction of the Hadji 
which would render her unseaworthy for thesafe transportation of 
the goods, or would exempt the carrier from the légal duty of provid- 
ing a safe, sound, and seaworthy vessel, which is itself an implied 
condition of ail marine insurance. • 

That the word "hulk" is used in the same sensé, and that the 
whole phrase "risk of craft or hulk or transshipment" refers to the 
transfer of goods from the Bhip by other small boats, is fuuther con- 
firmed byanother clause which is found at the end of the bill of lad- 
ing, among other stipulations, to the following effect : "The goodB to 
be discharged from the ship as soon as she is ready to unload into 
hulk of Lazaretto, or hired lighter if necessary, by the agents of the 
owners of the vessel, at the shipper's or consignee's risk and expense, 
after they leave the ship's deck." The latter clause is in effect but 
a more amplified statement of the exemption of the ship, which the 
previous clause also would secure. The argument that exemption 
from the same liability would not be twice provided for in the same 
bill of lading, and that consequently the words first used, "craft or 
hulk," must be taken to refer to the Hadji herself, would at best be of 
doubtful force, while the use of the word "transshipment" in the 
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first clause, winch is elearly covered by thé second, shows that this 
argument does not hold good in this case. 

(2) The other clause in the bill of lading, upon which exemption 
from liability is claimed, provides that "no damage that can be in- 
sured against will be paid for." 

The goods in this case having been insured by the shippers, the 
insurance company, during the pendency of this suit, hâve paid the 
libelants, and the suit has been continued for the benefit of the in- 
surance company. As against the right of the libelants to recover 
at the time when the libel was filed, the clause in question afforded 
no valid défense if the immédiate and proximate cause of the damage 
to the goods was the négligence of the owners or their agents in not 
making the vessel fit for the voyage in her construction or equipment. 
Macl. Shipp. 406-410; Richards v. Hansen, 1 Fed. Eep. 54. The 
stipulation, moreover, that "no damage that can be insured against 
will be paid for," is, in effect, a stipulation against liability. Even 
under the less rigid décisions of the courts of this state, gênerai 
words exempting the carrier from liability, however strong, do not 
exempt him from liability for his own négligence, unless that he 
stated elearly and explicitly. Mynard v. Syracuse, B. é N. Y. R. Go. 
71 N. Y. 180, 185; Westcott v. Fargo, 61 N. Y. 542; Magnin v.Dins- 
more, 56 N. Y. 168; Potter v. Sharp, 24 Hun, 179. 

In the United States suprême court, however, in the case of Rail- 
road Co. v. Lockwood, 17 Wall. 357, 381, 384, it was determined, upon 
full considération, that a carrier cannot Btipulate for exemption from 
responsibility for the négligence of himself or his servants. In the 
prior case of N. J. Steam Nav. Go. v. Merchants' Bank, 6 How. 344, 
where the owners of the Lexington had stipulated that Harnden was 
to be alone responsible for the loss or injury of any articles commit- 
ted to his care, and that no risk was assumed by or could be attached 
to the proprietors of the steam-boat, Nelson, J., in delivering the 
opinion of the court, says : 

" We think it would be going further than the intent of the parties, upon 
any fair and reasonable construction of the agreement, were we to regard it 
as stipulating for willful misconduct, gross négligence, or wa-nt of ordinary 
care, either in the seaworthiness of the vessel, her proper equipments and 
furniture, or in her management by the master and hands." 

The language last quoted is especially applicable to this caBe. The 
damage to the goods on board the Hadji did not arise from any péril 
of the sea or dangers of navigation; nor, properly considered, from 
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anything external to the ship herself. It arose exclusîvely from the 
insecure and insufficient internai structure or repair of the vessel. 
The damage was not from sea-water taken in through stress of 
weather or périls of the voyage, but from the faulty construction of 
the tanks, whereby the water used as ballast escaped and injured the 
cargo. The character of the defects, as disclosed by the évidence, 
shows that they were such as should hâve been guarded against in 
the construction of the vessel, or ascertained in her repairs and 
equipment for the voyage. They were such defects as made her un- 
seaworthy for the safe transportation of goods, and as the immédiate 
and proximate cause of the loss, they were not within the ordinary 
risks of marine insurance. Arn. Ins. 775 ; Copeland v. N. E. 
Marine Ins. Co. 2 Metc. 432 ; Gen. Mut. Ins. Co. v. Skerwood, 14 
How. (U. S.) 361. ît is impossible, as it seems to me, not to hold that 
this constitutes in law négligence as respects her seaworthiness and 
proper equipment for the voyage, for which her owners must be held 
answerable. Cliffobd, J., in Richards v. Hansen, 1 Fed. Bep» 54, 
58, 62. 

The clause in question would, therefore, furnish no défense to the 
libelants' claim for damages in this case, because the injury to the 
goods must be held to hâve arisen from the négligence of the- owners 
of the vessel in her faulty and insufficient structure and condition; as 
much so as if the injury to the goods had been occasioned by one of 
the bulk-heads falling down and crushing the goods during the voy- 
age through insufficient support. The insurance company, having 
paid for the damage to the goods, is subrogated to the libelant's 
right of recovery, and hâve a right to continue the prosecution of the 
action for its own benefit. The cases to which référence has been 
made, where this right of subrogation has been eut off, were deter- 
mined upon the express provisions of the contract that the carrier 
should hâve the benefit of any insurance on the goods in case of loss 
or damage. Mercantile Mut. Ins. Co. v. Calebs, 20 N. Y. 173; Phœ- 
nix Ins. Co. v. Erie é Western Transp. Co. reported in Lawson, Carr. 
383. See, also, Taylor v. Liverpool, etc., Co. L. E. 9 Q. B. 546. There 
is no such express contract in this case, and it cannot be fairly im- 
plied from the mère provision that "no damage that can be insured 
against will be paid for." The very numerous and particular pro- 
visions in the bili of lading in this case forbid the supposition that 
had it been the intention of the parties tbat the carrier should hâve 
the benefit of any insurance, that intention would not haVe been in 
v.l6,no.8 — 55 
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dieated by some morë explicit and appropriate words. Taylor v. 
Liverpool, etc., Go. L. E. 9 Q. B. 546, 550. 

The libelant is entitled to judgment, with costs. Unless the damage 
bè agreed upon, a référence may be taken to ascertain the amount. 



. The Flower City. 
{District Court, F. B. New York. 1883.) 

li SaxVAGE — AWARDS.FQR PROMPT AND ABLE SERVICE. 

It is the grovring pollcy 6i the admiralty, and especially where the salved 
vessél Ïb derelict, to make libéral awards for prompt and gallant service; 
amounting, in many Instances, to more than half of the net value of the prop- 
erty saved. 

% Samb-^Adjustment osp Glaims Otherthan Those of the Libelant. 

In an action for salyàge, wliere there are other claims than those of the 
libelant growing out of the same occurrence, and where it is obviously for 
the advantage of ail concerned, admiralty courts, in granting an award, -mil 

. extend it so as to adjust and settle ail auch other claims bv one and the same 
suit. 

In Admiralty. 

S. H. WïUiame, for libelant. 

S. D. Bentley, for claimant. 

Coxe, J. The Collins Bay Rafting & Forwarding Company, the 
libelant in this action, is a Canadian corporation engaged in towing, 
wrecking, and relieving distreBsed vesBels upon the river 8t. Law- 
rence and the lakes. At about 2 o'clock on the morning of August 6, 
1881, the Flower City, a steamer of about 217 tons burden, was dis- 
covered floaiing down the river, below Clayton, derelict, and wrapped 
in fiâmes. The steamer was hopelessly on fire ; every effort to save 
her had been exhausted. Fear lest the fiâmes should destroy the 
buildings of the town had impelled the citizens to eut her loose from 
her moorings. The crew then abandoned her, and, with nothing but 
the wind and the current to direct her course, she floated down the 
river, doomed, apparently, to inévitable destruction. Ail who saw 
her at this time, the crew included, supposed that she would burn to 
the water's edge and sink, a worthless wreck. 

In thèse circumstances, the libelant's tug, McArthur, which hap- 
pened to be lying, with steam up, a mile or so distant, came to the 
rescue. She was admirably manned and equipped for such service, 
and after four or five hours of arduous and incessant exertion on the 
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part of the master and crew, involving skill, and attended with dan- 
ger to both life and property, the fire, if not completely subdued, 
was broaght under absolûte control. The steamer was towed back to 
Clayton, moored at the dock, and snrrendered to her master. In 
herthen condition she was worth $4,000. The tug was valued at 
$17,000 or $18,000. 

That many of the conditions upon which the courts base libéral 
rewards in salvage cases are presented hère, cannot, I think be suc- 
cessfully disputed. Viewed in the light of précèdent, the libelant 
certainly présents a very meritorious demand. The steamer was de- 
relict, and on fire, — on fire at night, — and at a point where no as- 
sistance could reasonably be expected. 

It cannot, as is frequently the case, be contended that the steamer 
would, in any event, hâve been saved. The tug was the only vessel 
that could corne to her assistance. The work was well and bravely 
done. There was actual danger from fire, and apprehended danger 
from escaping steam and bursting boilers. The success was positive, 
and $4,000 of property was rescued from certain destruction. It is 
the growing policy of thè admiralty, and especially where the salved 
vessel is derelict, to make libéral awarda for prompt and gallant serv-, 
ice; amounting, in many instances, to more than half of the net 
value of the property saved. 

Having in view ail the circumstances of this case, I am of the 
opinion that, for the whole service rendered, $1,400 would be a fair 
and reasonable allowance. To award much less would be to ignore 
the well-settled principles upon which rémunération for salvage serv- 
ice dépends. 

Although judgment is demanded simply for the amount due to the 
libelant, it is obviously for the advantage of ail concerned that every 
claim growing out of this occurrence should be adjusted and settledr 
in the présent suit. 

Under the libéral and elastio System of pleading and procédure in 
the admiralty courts, no valid reason is suggested. why this cannot 
be accomplished. The libel should be amended by bringing in the 
master and orew of the steam-tug, and the above amount should 
then be divided among ail interested parties. 

As before stated, relieving disabled vessels was part of the busi- 
ness of the libelant ; the McArthur was fitted up for that purpose, 
and, presumably, the crew were employed with référence to it. Thèse 
considérations, together with others before adverted to, entitle the 
libelant to an award of $1,000. Of the remàining $400, the master 
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should hâve $100, the mate, $75, and the balance should be divided 
among the other members of the crew in proportion to the rate of 
their wages, respectively. Unless the amounts are agreed upon and 
full releases filed within 30 days, a commissioner may be appointed 
to aseertain and report the names and wages of the crew, and the 
sum due to each. 

Upon the payment of the amonnt above stated— $1,400 — into 
court, together with the libelant's costs,— which are not to include 
the costs incurred by reason of the amendaient or référence above 
suggested, — ail liens and claims against the libeled steamer are to 
be discharged. 

See The Sandringham, 10 Fed. Rep. 556, and note, 584. 



The Gban Canaeia, etc. 

(District Court, 8. D. NewYorh. June 8, 1883.) 

CONTRACT OF AFFREIGHTMENT — CaTIEIAGE OF GOODS. 

Upon an ordinary contract of affreightment a vessel ïs bound to carry goods 
trader deck, and is responsible for any losa of goods carried on deck without 
tlie owner's consent. 

Bamb— "On Deck." 

Upon such a contract, where a bill ot lacling was given witn tne words "on 
deck" written in red ink by the agents of the vessel, and the goods were car- 

, ried on deck, and necessarily jettisoned on the voyage, lidd, upon conflicting 
testimony, that the words " on deck " were written in after the bills of lading 
had beçn submitted to the libelant's correspoudents in New York, who at- 
tended to the shipping of the goods, and without their assent or the asstnt of 
the libelant ; and that the vessel was liàble for the loss. 

Same — Modification. 

Held, also, that the libelant's correspondons in New York, who shipped the 
goods, had no author|ty, or apparent authority, to modify the contract of af- 
freightment so as to permit carriage of the goods on deck. 

Same— Custom. 

It being claimed that by custom the owners of the vessel had a right, under 
such a contract, to carry the goods on deck by submitting to a charge for the 
extra insurance, and giving a rebate for différence of freight, held, that the 
custom was not sufficiently established by proof , and if proved would be invalid 
and illégal, as unreasonable and in conflict with the ternis of the contract. 

In Admiralty. 

Butler, Stillman de Hubbard, for libelant. 

A. O. Salter and R. D. Benedict, for claimanta. 
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Brown, J. The libel in this case was filed to recover for the loss 
of 48 out of 50 barrels of linseed oil, which were earried on deck of 
the Gran Canaria on a voyage from New York to Santa Cruz, in 
March, 1880, and lost by necessary jettison during the voyage. The 
right of recovery dépends upon two principal questions: First, whether 
carrying the oil on deck was allowable under the original contract 
with the master of the vessel; and if not, then, second, whether the 
terms of the original contract were so modified or waived as to relieve 
the vessel from responsibility for having earried the oil on deck. The 
libelant entered into a written contract with the master of the Gran Ca- 
naria, dated January 20, 1880, whereby the vessel contracted to carry 
cargo from New York to Santa Cruz, Teneriffe, to the amount of not less 
than 200 tons, at the rate of of six dollars per ton, for which the ves- 
sel "bound herself, her freight, hull, and the merchandise on board." 
The libelant was engaged in business at Vera Cruz and resided there, 
and after making this contract of afireightment sent an order to 
Yates & Porterfield, his correspondents in New York, tb pnrehase for 
his account a variety of goods, including 50 barrels of oil, and to ship 
the same upon the Gran Canaria under the contract, a copy of which 
lie inclosed. The goods, including the oil, were accordingly pur- 
chased, sent to the ship, and received aboard on libelant's account 
as a part of the shipment contracted for. The gross amount of ton- 
nage thus shipped corresponded very closely with the 200 tons pro- 
vided for in the contract, the oil constituting about tons thereof. 

The bill of lading given for the goods, dated March 19th, is found 
to hâve written in the body of it the words "on deck," in red ink, 
next to a stamped clause in fainter red ink ; the rest of the body of 
the bill of lading being written in black ink. The respondents claim 
that this bill of lading was accepted by Messrs. Yates & Porterfield, 
knowing that the goods were to be thus earried on deck, and that the 
libelant is, therefore, precluded from any claim on the vessel for the 
loss. MessrB. Yates & Porterfield contend that the words "on deck" 
were inserted without their knowledge or assent, and that they did 
not know of it till long afterwards. The bill of lading was not re- 
ceived by the libelant at Santa Cruz till the arrivai of the ship. He 
protested against the carriage on deck and the loss; and, by reason 
of the goods being on deck, his insurers refused to hold themselves 
liable. The care of shipping the goods was intrusted to Mr. Geyer, 
a clerk in the employ of Yates & Porterfield, who, after the delivery 
of the goods on board and the receipt of the usual shipping receipt 
therefor, made a draft of the bill s of lading and sent them to Durand 
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& Co., the agents of the vessel, for signature by the master. They 
were sent back the f ollowing day to Mr. Geyer with the freight ex- 
tended in the margin, and sonie other particulars winch had been 
added by the agents of the vessel, which Mr. Geyer deemed objection- 
able, and they were accordingly again sent to Mr. Durand with a 
statement of the objections. Thereupon a second set of bills of lad- 
ing were drawn up by Mr. Durand in accordance with the terms re- 
quested by Mr. Geyer, the margin being in red ink, and a stamped 
clause in red ink being in the body, and both sets were again sent 
to Mr. Geyer for examination and approval. Mr. Geyer objected to 
the stamped clause, and there being other objections relating to other 
goods, ail the bills of lading were again sent to Durand & Co. On 
the same or following day Mr. Geyer called at the office of Durand 
& Co. and received the bills of lading, after seeing a line drawn 
through the stamped clause objected to, and shortly afterwards for- 
warded them to the libelant at Santa Cruz. No référence in their 
letter was made to the goods being on deck, and it was some time 
before the libelant learned the version of the matter given by Yates 
& Porterfield and their clerk, Mr. Geyer, so that it was about a year 
after the shipment before the vessel was libeled for the claim now 
in suit. 

Mr. Geyer, in his testimony, is very explicit and positive that in no 
way whatsoever was his attention called to the words "on deck," 
inserted by the agents of the vessel, and that he had no knowledge 
whatever that the vessel designed to carry them on deck. The mem- 
bers of the firm had little to do with the matter, and had no knowl- 
edge of thèse words in the bill of lading. Mr. Geyer testifies that 
when the two sets of bills of lading were sent to him he carefully 
compared them with. an assistant, reading himself the one he had 
first drafted, and that the words "on deck" were not then there. A 
clerk of Mr. Durand, on the contrary, testifies that he had himself 
written the words "on deck" in the first bill of lading before it was 
first returned to Mr. Geyer and before it was copied into the second 
set, and that thèse words were in both sets when afterwards sent to- 
gether to Mr. Geyer. One circumstance, however, tends to corrobo- 
rate the probability that the words "on deck" were not in the first 
bill, viz., that thèse words are not in the same handwriting with the 
other red-ink words copied from the first bill into the second. When 
the first, having been corrected, was handed to a copyist, as one of 
the clerks of Mr. Durand testifies, to copy for a second set, it seems 
very unlikely that if the words "on deck" were then on the first bill, 
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it would have Deen omitted by the copyist in making the copy there- 
from for a second set ; and as those words were inserted in the sec- 
ond set after that was copied from the first, and in another hand, the 
inference is strong that they were then placed there for the first time, 
and were never in the first set at ail. The first set having been after- 
wards destroyed by the respondents, there is now no means of ascer- 
taining the fact with certainty. The same inference is strengthened 
by what is testified to have taken place at the time of Mr. Geyer's 
last call, when the bills of lading were finally delivered to him. One 
of the clerks inside of the office who had the bills testifies that, hear- 
ing Mr. Geyer's voice, he gave the bills to his father foir delivery to 
Mr. Geyer, and that he then suggested to his father to call Mr. 
Geyer's attention to the words "on deck;" not a very probable cir- 
cumstance if thèse words had been inserted before the bills had been 
sent from the office of Durand & Co. to Geyer, to be compared by him. 

Mr. Durand, Sr., testifies that when he finally delivered the bills 
to Mr. Geyer he told him the goods were carried "on deck," and 
calléd his attention to thèse words; that Mr. Geyer objected tothis; 
and that he was told in reply that it could not be helped, and ail he 
had to do was to send them a bill for the extra insurance and for a 
proper déduction of freight. Mr. Geyer explicitly dénies that there 
was anything of this character stated to him ; but testifies that Mr. 
Durand only said to him, "There are your bills of lading, just as you 
wanted;" that he Baw Mr. Durand draw his pen through the stamped 
clause objected to; and that having previously carefully read and 
compared the bills, as above stated, he had no idea that any further 
change in them would be made, and therefore did not read them 
again, and sent one copy to the libelant, not knowing that it con- 
tained the words "on deck." 

In this conflict of testimony between witnesses, whose gênerai in- 
tegrity and credibility are equal and unquestioned, I must be guided 
by the probabilities of the case, as indicated by the acts of the par- 
ties and the liabilities of either to mistake in their testimony. The 
attention of the respondents was not called to this subject until nearly 
a year after the occurrence. It appears that there were several other 
cônsignors whose goods it was proposed to carry on deck, and that 
when some of them objected their goods were put below. When, a 
year afterwards, Messrs. Durand & Co. heard of the difficulty about 
the oil being on deck, it is not at ail impossible that they might mis- 
remember the particular person with whom the conversation above 
stated by Mr. Durand, Sr., took place, and mistakenly think it was 
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with Mr. Geyer, instead of some one of ttie other consignors who ob- 
jeeted to their goods going on deck. It would seem scarcely probable 
that minute détails of the character above given should be accurately 
remembered by persona who were having many similar transactions, 
unless there was something peculiar to impress it upon the mind. 

On the other hand, if Mr. Geyer was told the goods were going on 
deck; if he objected thereto; and was then told that ail he had to do 
was to send in his bill for extra insurance and déduction of freight, — it 
is scarcely crédible that, familiar as he was with shipping and with the 
nature of insurance risks, he should neither hâve procured any in- 
surance to cover this risk-of goods on deck, nor informed the libelant 
of the circumstance, nor even sent in to Durand & Co. any bill for 
such extra insurance and freight. Had the circumstances otherwisc 
indieated a careless habit of business on his part, this might be set 
down to forgetfulness or négligence; but the circumstances show Mr. 
Geyer to hâve been in this business most active, zealous, and careful 
of the libelant's interests in ail other respects. It therefore seems to 
me highly improbable that Mr. Durand had the conversation which 
he testifies to with Mr. Geyer, but that it was with one of the other 
shippers. It is also to be noted that this alleged conversation with 
Mr. Geyer would not naturally hâve occurred in that way if both sets 
of bills of lading had the words "on deck" in them when previously 
sent to Mr. Geyer's office; certainly not if thèse words had been no- 
ticed by him; for the objection would then obviously hâve been 
sooner made, when the other items were objected to. 

On the whole évidence and the probabilities of the case I am there- 
fore satisfied that at none of the several times when the bills were 
sent for examination to Mr. Geyer's office, did they hâve the words 
"on deck" written on them, and that Mr. Geyer's attention was not 
called thereto when he took them as above- stated, and that he did 
not know that they had been inserted when he received them and 
sent them to the libelants. The words, though in red ink, weie in a 
small hand, and amid the considérable other matter written on the 
bill would not attract attention on a mère cursory inspection, and 
would easily be overlooked, except upon a deliberate examination of 
the whole bill, such as was not incumbent on Geyer to make again, 
or reasonably to be expected after having been sent to him for ex- 
amination, and corrected and returned by him with spécifie objec- 
tions, and approval of ail the rest. 

Under the original contract of affreightment the vessel was legally 
bound to carry thèse goods under lier decks. By the marine ordi- 
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nance of Louis XIV., § 16, art. 12, it is declared no master shall 
lade any goods upon the ship's deck without the order or consent of 
his merchants, under pain of being answerable for ail the damage 
that may happen; and such is the gênerai law. 1 Pars. Mar. Law, 
266, 267; The Paragon, 1 Ware, 322. Mr. Durand, Sr., testified that 
under sueh a contract he considered the vessel had a right to carry 
on deck at her own option, making a déduction in freight and pay- 
ing the extra insurance, and some évidence of such a custom was 
given. Other witnesses, however, denied this. It is impossible to 
sustain any such claim of légal right, or any such alleged custom, 
even if sufficiently proved, for it is manifestly contrary to the con- 
tract of the parties. It would turn a contract for the carriage of 
goods under the ordinary conditions of safety, and upon a specified 
freight, into a dangerous venture of the goods on deck, at a différent 
rate of freight, and with a rebate for extra insurance to cover the 
liability of a loss of the goods which was likely to resuit, giving the 
merchant, not the goods he bargained to hâve delivered in the port 
of discharge for use in his business, but simply insurance money in 
place of his goods. No option or custom which would thus vary an 
express contract can be sustained. 

Nor had the vessel any right to issue a bill of Iading for the goods 
on any différent terms from the légal import of the contract of af- 
freightment, except with the libelant's consent. The goods were 
bought and put aboard under that contract by which the vessel had 
bound herself to carry and deliver them according to the terms of the 
contract. While the bill of Iading was a convenient voucher, it was 
in no way essential under the express contract; and the terms of the 
carriage of the goods, or the liability of the vessel under the contract, 
could not be altered without the assent of the libelant or his duly- 
authorized agent. There is no évidence, and,, so far aB I can see, no 
circumstances tending to show, that Messrs. Yates & Porterfield, or 
Mr. Geyer, had any authority to vary the terms of the contract, or 
to assent to the carriage on deck, so as to bind the libelant. The 
contract had been sent to them; the goods were shipped under it; 
there was nothing to indicate to the agents of the vessel that Messrs. 
Yates & Porterfield had any right to make any new or différent con- 
tract so as to bind the libelant. The vessel might hâve refused to 
reçoive the goods at ail ; but she could not reçoive them under the 
contract and then refuse to be bound by its légal obligations, except 
by a change of its terms by the libelant's authority. Mr. Geyer or 
Messrs Yates & Porterfield had no such- authority. But from the 
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conversation testified to by Mr. Durand, Sr., as well as by his daim 
of right, as stated by him, it is évident that the agents of the vessel 
did not even seek to make any new contract, or to obtain any assent 
to any change of the original one. They claimed to exercise a légal 
right, an option to carry "on deck," at certain déductions of freight 
and insurance, even against the objection of Mr. Geyer. According 
to Mr. Durand's own testimony Mr. Geyer did not assent, but ob- 
jected; and the agents acted, not upon, or in conséquence of, any as- 
sent on Geyer's part to carriage "on deck," but, upon their testimony, 
in spite of Mb objection thereto, and upon their claim of légal right. 
jEven had I been satisfied that this conversation took place with Mr. 
Geyer instead of some other shipper, I must hâve been constrained 
to hold, therefore, that the carriage on deck, being against the ship- 
per's objection and without authority from the libelant, was at the 
vessel's risk. 
Decree for the libelant, with costs. 



The Geneva. 
(District Court, W. D. Pennsylvania. May Term, 1883.» 

1. Whaufage— Municipal Corporation — Législative Gbant. 

A municipal corporation claiming the right to exact wharf âge for the use of 
a public wharf must show a plain législative grant of the franchise ; and such 
, authority caunot be deduced from the powers to lay out, regulate, and exercise 
ail needful jurisdiction over roads, streets, lanes, and alleys, and to make laws, 
ordinances, by-laws, and régulations for the good order and government of the 
municipality not répugnant to, or inconsistent with, the laws of the eonimon- 
wealth. 

2. 8ame— CLAity Denibd. 

The borough of Elizabeth has no such riparian proprietorship in the wharf 
at the foot of Market street as will sustain its claiin to wharfage. 

In Admiralty. 
; J. M. Nevin, for libelant. 

D. T. Wàtson, for respondents. 

àciieson, J. The borough of Elizabeth claims the right to charge 
wharfage — First, under législative authority ; and, secondly, by virtue 
of riparian proprietorship. Let us briefly examine the grounds of 
the claim in the order stated. 

1. It is not pretended that the borough charter confers any express 
authority to construct a wharf and exact tolls or wharfage for its 
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use. Implied authority is ail that is asserted, and this must be de- 
rived either from the powers granted in respect to highwayB or the 
gênerai power to enact laws for the government of the borough. The 
original act of incorporation authorized the town council to appoint 
officers for "regulating the streets, lanes, and alleys," and by the act 
of 1851 the borough authorities are empowered "to survey, lay out, 
enact and ordain such roads, streets, lanes, alleys, courts, and com- 
mon sewers as they may deem necessary; and toregulate the roads, 
streets, lanes, alleys, courts, common sewers, public squares, com- 
mon grounds, footwalks, pavements, gutters, culverts, and drains, 
and the heights, grades, widths, slopes, and forms thereof ; and they 
shall hâve ail other needful jurisdiction over the same." 

Under a substantially similar grant of power the suprême court of 
Indiana, in Snyder v. Rockport, 6 Ind. 237, held that the municipality 
was not authorized to construct a wharf. But if it be conceded that 
the borough of Blizabeth might lawfully construct a wharf at the river 
terminus of a street, it by no means follows that the borough can 
charge wharfage for its use, any more than it can exact tolls for the 
use of any other public highway. 

In respect to municipal affairs generally, the council is empowered 
to make "laws, ordinances, by-lawB, and régulations" for the good 
order and government of the borough, subject to the express restric- 
tion that they shall not be répugnant to or inconsistent with the laws 
of the commonwealth. 

The question first to be decided is whether, from the express pow- 
ers above recited, the borough of Elizabeth can rightfully deduce a 
législative grant of the franchise to charge wharfage. In his work 
on Municipal Corporations, § 67, (2d Ed.,) Mr. Dillon classes the 
authority to erect wharves and charge wharfage among "the powers 
of a spécial and extra-municipal nature." In this view he is fully 
sustained by the adjudged cases. The Wharf Case, 3 Bland, Ch. 
361; People v. Broadway Wharf Co. 31 Cal. 33. It was declared in 
the Wharf Case, supra, 384, that, except by express législative allow- 
ance, the "public wharves [of Baltimore] are no more liable to 
wharfage than any one of the streets of the city are subject to toll." 
In the case of The Empire State, 1 Newb. Adm. 541, it was held 
that while the authorities of the city of Détroit might erect wharves 
at the termini of their streets, suitable for landings, such érections 
became free to the public as extensions of the streets, and the city 
had no authority to exact toll for ingress or egress. In St. Martins- 
ville v. The Mary Lewis, 32 La. Ann. 1293 95, the court décide 
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against the ngût of the municipality to erect wharves and chaige 
wharf âge, and say: "The power to exact tolls is a restraint upon the 
freedom of navigation, and is liable to abuse; and the corporation 
seeking to enforce such exaction must présent a clear législative au- 
thority for the purpose. 

This précise question, so far as I know, has ne ver been considered 
by the suprême court of Pennsylvania ; but in Huntington, etc., Turn- 
pike Co. v. Brown, 2 Pen. & W. 462, 464, that court, treating 
of the subject of tolls collectible by a turnpike company, after declar- 
ing turnpike roads to be public highways, say: "And it is the fran- 
chise of the citizen to use them free of every restriction that is not 
explicitly imposed by the législature." 

In Perrine v. Chempeake & D. Canal Co. 9 How. 172, the suprême 
court of the United States applied the same doctrine to a canal built 
byan incorporated company. The principle is undoubtedly applica- 
ble to a public wharf, for when a highway upon the land connecta 
with a public river, to pass from the one highway to the other is a 
public common right. Fowler v. Mott, 19 Barb. 204. That it is 
compétent for the législature of a state to authorize a municipal cor- 
poration to demand tolls from those engaged in commerce for the use 
of a public wharf is settled; but the privilège being in dérogation of 
common right, the municipality claiming it must show a plain légis- 
lative grant of the franchise. I am of opinion that the borough 
of Elizabeth has not been invested by the législature with such 
authority. 

2. But where a municipal corporation is a riparian proprietor, its 
right to charge wharfage has been judicially recognized. Murphy v. 
City of Montgomery, 11 Ala. 586-589; Dillon, Mun. Corp. § 72; Can- 
non v. New Orléans, 20 Wall. 577. The second inquiry, therefore, 
is whether upon this ground the claim of the borough can be sus- 
tained. 

The wharf at Elizabeth was cpnstructed by the borough in 1847 
or 1848, and the cost defrayed, in part, out of borough funds, and in 
part by private subscriptions. It is located at the foot or mouth of 
Market street, which street, the évidence shows, extends to the Mo- 
nongahela river. Mr. Diehl, who was a member of the town coun- 
cil when the wharf was built, and chairman of the construction com- 
mittee, testifies that Market street at this place is 60 feet in width. 
He also states that at the river bluff the wharf is about 60 feet wide, 
and at low-water line it is from 80 to 100 feet in width. The wharf 
is constructed on Market street, a public higliway, and on grounc 1 on 
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either Bide, winch the Messrs. Walker claimed, and which they 
agreed the borough might take for the wharf. Thèse strips of ground 
so given by the Walkers, respectively, cannot exceed 20 feet in width, 
and probably are considerably less. They were a contribution to the 
wharf by the Walkers in lieu of a money subscription. If they ever 
executed a deed to the borough it has not been produced, or its con- 
tents proved. In thiB connection it is but proper to state that there 
is évidence that before the construction of the wharf ail the ground 
within its lines was freely used by the public. It is further shown 
that along its entire water front the wharf extends out into the river 
at least from 10 to 15 feet beyond the low-water line. 

Prom the established facts my conclusion is that the claim of the 
borough to wharfage, based on its alleged riparian ownership, cannot 
be maintained. The only part of the land embraced in the wharf, to 
which the borough can assert any sort of title, is the two narrow 
strips on either side of Market street donated by the Walkers. But, 
under the proofs, that transaction looks to me like a simple abd- 
ication of the ground by the Walkers to the public for the purpose 
of a wharf. But if not, and the borough is invested with the owner- 
ship, this fact, it seems to me, is insufficient to sustain the claim of 
the borough, for several reasons: First, it is the pettled law of 
Pennsylvania that on navigable streams, such as the Monongahela 
river, the title of the riparian owner extends only to the ordinary low- 
water line. Wainwright v. McCullough, 63 Pa. S|. 66 ; Poor v. McClure, 
77 Pa. St. 214. The title to the bed of the river is in the com- 
monwealth for the use of the whole community, (Id.,) and the 
riparian owner has no right to erect a wharf beyond low-water mark, 
(Naglec v. Ingersoll, 7 Pa, St. 185, 201 ; Tinicum Fishing Co. v. Car- 
ter, 61 Pa. St. 31;) and the title to the structure so located follows 
the title to the bed of the river. Id r In the second place, the wharf 
in the main is construçted upon the public street, and the. incorpora- 
tion into it by the borough qf the two small pièces of ground in ques- 
tion does not deprive the wharf of its public character» Accessorium 
non ducit sed sequitur suum principale. Finally, the stearn-boat G-e- 
neva merely touched at the wharf to receive or discharge passengers 
and cargo, and it is not affirmatively shown that she used anything 
but the mouth of the street. 

Let adecree be drawn dismissing the libel, with copts. 

See Parkerslurg & 0. R. Transp. Co, v. City of Parkèrsburg,2 Sup. Ct. 
Rep. 732. 
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Molenbbock and others v. St. Louis & Clabksville Packet Co.* 

'District Court, E. D. Mmouri. June 25, 1883.) 

ÀDMIEALTT— TOWAGE CONTBACT— NEGLIGENCE. 

The owner of a steam-boat is only bound to exercise ordiuary care, skill, and 
diligence in performing a towage contract. 

In Admiralfcy. Libel in personctm. 

The libelants state in their libel that the libelee agreed with them 
that its steam-boàt Dora should tow a barge which had been char- 
tered by libelants, and loaded with wheat, from the Illinois river to St. 
Louis, Missouri; that said steam-boat took the barge in tow and pro- 
ceeded on its way down the river, but before reaching its destination, 
and while nearly a half a mile outside of the main channel of the 
Mississippi, and while attempting to run through a chute in said river, 
near the eastern shore, through gross négligence on the part of the 
officer of said steam-boat, ran said barge into a submerged snag, 
which penetrated the bottom of the barge and caused it to sink ; and 
that both barge and cargo were a total loss. Wherefore libelants 
asked for the damages they hâve suffered. The libelee dénies that 
there has been any négligence on the part of its employés, and al- 
lèges that the loss was oecasioned by the unseaworthiness of libel- 
ants' barge, and its beihg overloaded. 

Dyer, Lee d. Ellis, for libelants. 

Given Campbell, for libelee. 

Tbeat, J. The rules of law by which the rights of the parties are 
to be determined are not disputed. This was a towage contract; the 
décisions concerning which are collected in Desty, Shipp. & Adm. 
339 et 8eq. The libelee was bound to exercise ordinary care, skill, 
and diligence. In this, as in most cases of like character, there is a 
grèatdiversityof opinion by experts. Under such diversityit is the duty 
of the court to reconcile diversitiés by seizing upon physical facts in 
the light of which truth can be ascertained. The contention by libel- 
ants is that respondent's tow-boat ran down, at the then stage of water, 
an unsafe channel, whereby the injury occurred. On the other hand r 
it is contended that the channel pùrsued at the then stage of water 
was the usual and proper channel; also that the barge in tow was old 
and unseaworthy, considering the cargo that it was carrying. 

An analysis of the voluminous évidence shows that the channel in 

*Reportcd by B. F. Kex, Esq., of the St. Louis bar. 
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which the barge was towèd was reasonably proper at the time. This 
is evidenced from the fact that other vessels, immediatelv before and 
after the accident, passed up and down by the sunken barge in safety; 
and that soundings immediately thereafter showed sufficient depth of 
water. Without entering into a considération of the seaworthiness of 
the barge, which might or might not hâve contributed to the disaster, 
it is clear to the court that there was no aot of négligence, within th« 
rules of law, by means of which the respondent can be held liable. 



The Nobman.* 
{District Court, E. D. Pemuylmnia. June 15, 1883.) 

Demurrage — Charter— Vis Major. 

Where the charter contained no -express stipulation for demurrage, bût pro-< 
vided that the cargo should be discharged in 2 days of, 24 hours each, (Sundays 
and holidays exceptêd,) by crânes and winches ànd necessary power to be pro- 
vided by the vessel, and, by agreehient, horse and whip were substituted, by 
which 4 days were reqùjred. to discharge, and the vessel having been de-: 
tained 11 days, a libel was brought for 9 days' demurrage. 

Held, under the çircumstances, tnat respondent should be allowed four days 
for discharging, and one Sunday and al'so one day for delay, dccàsiôned by ïcë 
in the harbor, and that the libelant should recover damages' top flve days' de-' 1 
lay. 

Hearing on Libel, Ànswer, and Dépositions. 

This was a libel for 9 days' demurrage, at $89.60 per day. The 
charter contained no express stipulation for demurrage, but provided 
that the vessel should be discharged of her cargo of iron in 2 days 
of 24 hours each, (Sundays and holidays exceptêd,) by crânes and 
winches and necessary power to be furnished by the vessel. 

By agreement the vessel was discharged into lighters by horse and 
whip, and it appeared that 4 days of 10 hours each were required to 
diBcharge in this manner, and that the vessel had been detained in 
ail 11 days. 

The respondent clairued that the condition of the weather was 
such that the vessel could not hâve been sooner discharged by the 
means furnished, and claimed that, in the absence of an express 
stipulation in the charter, the measure of damages, if any, should 
be the actual loss sustained by libelant; that no actual loss had 

*Reported by Albert 13. Guilbert, Esq., of the Philadelphia bar. 
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been sustained by libelant, because the vessel, if unloaded during the 
time claimed for, coald not hâve gone out on account of the ice in 
the harbor; but that, in any case, the amount should not exceed $12 
per day, the rate of hire provided by the charter. 

Alfred Driver and J. Warren Coulston, for libelant, cited : 

The M. S. Bacon, 3 Fed. Eep. 344; The Eebecca, 4 Fed. Eep. 337, 
342; S. C. 8 Weekly Notes Cas. 328. 

E. C. McMurtrie, for respondent. 

Butler, J. It is quite clear the libelant was unnecessarily de- 
tained, in unloading. Her failure to furnish crânes and winckes, dis- 
charged the respondent from his undertaking (virtually) to unload in 
two days. He was entitled to as much time as was reasonably neces- 
sary under the circumstances. The ice was an obstruction calculated 
to impede the work and increase the time required for its perform- 
ance, but it was not a justification for ail the time occupied. With- 
out discussing the testimony it is sufficient to say I am satisûed that 
an allowance of four days for the work (in the absence of crânes 
and winches) and an additional day for the hindrance in getting to 
and from the vessel, resulting from ice, is a reasonable estimate of 
the time required to discharge the cargo. This leaves the respond- 
ent liable to account in damages for the balance of time, five days, 
occupied, — one Sunday intervening. The extent of the damages must 
be ascertained by a commissioner. 
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Peuple of the State of Illinois ex rel. Attorney Général Mc- 
Cartney v. Illinois Cent. R. Co. and others. 

(Circuit Court, N. D. Illinoi». 1883.) 

1. Removal of Cause — Case Arising under Constitution and Laws ov 

United States— Sefarable Controversy. 

The attorney gênerai of the state of Illinois filed an information in chancery 
in the state court, in behalf of the peopleof that state, against the Illinois 
Central Railway Company, the city of Chicago, and the United States, averring 
that the state of Illinois was admitted into the Union as one of the statcs carved 
out of the north-west territory, ceded to the United States by the state of 
Virginia, and that by virtue of the act of cession and the performance of its 
conditions the state of Illinois acquired as well the jurisdiction over, as the 
soil of, the bed of Lake Michigan within its boundaries, and the right, title, 
and authority into and over the same absolutely and completely, subject only 
to the right of the United States tb regulate commerce on said lake; that in 
1869 an act was passed by the state législature granting part of the land sub- 
merged by Lake Michigan to the Illinois Central Railroad Company ; that in 
1873 this act was repealed ; and praying that the title of the state to luis land 
be established. The answer of the railroad company claimed that the act of 
1873 was in violation of section 10, art. 1, of the fédéral constitution, and of 
its fourteenth amendment; and the answer of the city admitted the title of the 
state to the land. Held, that the case was one arising under the constitution 
and laws of the United States, and was removable f rom the state court, under 
the act of 1875, notwithstanding some of the questions might be determined 
without référence to the fédéral constitution or laws of congress, and that the 
fédéral questions upon which the décision of the cause mainly depended, were 
raised by the défendant company and not by the state, which instituted the suit. 
Held, alao, that whether the city is a proper party or not, there is in the suit a 
separable controversy between the state and the. railroad company, which could 
be f ully determined between them without the présence of the city as a party. 
Held, furtlwr, that if the city was a proper party, she was in interest on the 
side of the state in its controversy with the railroad company, and her failure 
to join in the pétition for removal was, therefore, immatcrial. 

2. Same— Authority to Enter Appearance op United States. 

Whether any officer of the United States has authority to enter the appear- 
ance of the government as a défendant in such a case, quxre. 

In Equity. 

This information in chancery was filed March 1, 1883, in the cir- 
cuit court of Cook county, by the attorney gênerai of the state, in be- 
half of the people of Illinois, against the Illinois Central Railroad Com- 
pany, the city of Chicago, and the United States of America. On the 
tenth day of April, 1883, the railroad company, having previously 
answered, filed in the state court its pétition, accompanied by the 
required bond, for the removal of the cause into this court. The prés- 
ent hearing is upon a motion in behalf of the state to remand the 
v.l6,no.9— 56 
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cause, upon the ground that it is not one of wliich tliîs court can rigot- 
fully take jurisdiction. 

The information states that the United States acquired the terri- 
tory north-west of the Ohio river by cession from the statè of Vir- 
ginia, on condition that there should be formed therefrom not less 
than three nor more than five states; each entitled, as soon as 
she had 65,000 free inhabitants, to admission into the Union on an 
equal footing in ail respects with the original states ; and that in the 
year 1818 there was carved out of that teriïtory, and admitted into 
the Union, the state of Illinois, the boundaries whereof were défined 
by congress, and accepted and ratified by the state in its original 
constitution, as follows: Beginning at the mouth of the Wabash 
river; thence up the same and with the line of Indiana to the north- 
west corner of that state; thence east with the line of the same state 
to the middle of Lake Michigan ; thence north along the middle of 
said lake to the north latitude, 42 deg. 30 min. ; thence west to the 
middle of the Mississippi river; and thence down along tbe middle 
of that river to its confluence with the Ohio river; thence up the lat- 
ter river_ along its north- western shore to the beginning. The in- 
formation also shows that by virtue of the Virginia act of cession, 
and the performance of its conditions, the state acquired as well the 
jurisdiction over, as the soil of , the bed of Lake Michigan within its 
boundaries, and the right, title, and authority in, to, and over the 
same, absolutely and completely; subject only to the right of the 
United States to supervision over the navigable waters of the lake, 
when exerting their power to regulate commerce with foreign na- 
tions and among the several states; that the state thus possessing 
the sovereign power over and proprietorship of the described por- 
tion of Lake Michigan, and the bed thereof, she has the right to pro- 
tect and défend the same from encroachment, and to sue for relief 
in respect of any encroachment or infringeinent of its sovereign or 
proprietary rights therein. 

It is then averred that in the year 1869 the Illinois Central Eail- 
road Company procured to be passed by the législature of Illinois an 
act wbich took effect, by thë passage thereôf over the veto of the 
governor of the state, on the Bixteenth day of Àpril, 1869, and by; 
which ail the right, title, and interest of the state in and to so much 
of fractional section 15, towîlship 39 N.; range 14 E. of the third 
principal meridian, in said city of Chicago, as was situated east of 
Michigan avenue and north of Park row, and sonth of the south line 
of Monroe street and west of a line running parallel with and 400 
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feet east of the west line of Michigan avenue, was granted to the city 
of Chicago, with power to sell the same and use the proceeds of such 
sale as a park fund, to be distributed by the common council and 
devoted to park purposes in that city ; that by the same act the rîght 
of that company, under the grant from the state in its charter, and 
under and by virtue of the appropriation, occupancy, use, and con- 
trol, and the riparian ownership incident to such grant, appropriation, 
occupancy, use, and control, in and to the lands, submerged or other- 
wise, lying east of the line running parallel with and 400 feet east of 
the west line of Michigan avenue, in said fractional sections 10 and 
15, was confirmed; and ail the right and title of the state in and to 
the submerged lands constitufcing the bed of the lake, and lying east 
of the tracks and breakwater of the company, for the distance of one 
mile, and between the south line of the south pier, extending easterly 
and in a line extended eastward from the south line of lot 21, and 
south of and near the round-house and machine-shops of said com- 
pany, be granted in fee to the Illinois Central Eailroad Company, its 
Buccessors and assigns : prôvided, however, that the fee to said land 
should be held by the company in perpetuity, and that the latter 
should not hâve the power to grant, sell, or convey the fee in the 
same; and prôvided, also, that nothing contained in the act Bhould 
authorize obstructions to the Chicago harbor, or impair the public 
right of navigation. 

By the same act it was further prôvided that the right and title of 
the state of Illinois in and to the lands, submerged or otherwise, lying 
north of the south line of Monroe street, and south of the south line 
of Eandolph street, and between the east line of Michigan avenue 
and the track and the roadway of the Illinois Central Eailroad 
Company, being parts of sections 10 and 15, should be granted in fee 
to the Illinois Central Eailroad Company, the Chicago, Burlington & 
Quincy Eailroad Company, the Michigan Central Eailroad Company, 
their successors and assigns, for the érection thereon of a passenger 
dépôt, and for such other purposes as the business of said companies 
might require. In considération of the grant of the three blocks of 
lands last mentioned to such companies, they were required to pay 
the city of Chicago the sum of $800,000. Such are the averments 
in the information as to tbe act of 1869. 

The information then allèges : 

" That no action was had or taken upon said grant, and that said act (1869) 
was, on the fifteenth day of Àpriï, 1873, repealed by an act of the législature 
of said state of Illinois, which said act was approved by the governor on 
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the date îast aforesaid; that said repeal «ras effected before possession had 
been taken of the land so purported to be granted as aforesaid, and before 
any act had been done upon said land by virtue or in pursuance of the power 
and authority given to said railroad company by said act. And your in- 
formant charges that the repeal of said act had the effect to withdraw 
and take from said Illinois Central Eailroad Company, and reVest in the state 
of Illinois, ail title which passed from said state to said railroad company by 
the act of 1869, above recited ; that said act of 1869, while purporting to grant 
a considérable portion of the body of Lake Michigan to the Illinois Central 
Railroad Company, was inoperative and ineffectual for that purpose for want 
of capacity in said railroad company to accept and receive the same, as référ- 
ence to its charter passed in 1851, as above recited, will fully appear. And 
said act was' also inoperative by reason of the peculiarity in the terms of the 
grant, — the législature, by said act, purporting to grant the fee to said rail- 
road company, and, by the same act, expressly withholding from said railroad 
company the power to grant, sell, or convey the same; or, if said act is con^ 
strued so as to pass the title to said submerged land, it was a title subject 
to be resumed by the state which gave it, and there was no considération for 
said grant. And your informant insists that the same is withdrawn and re- 
vested in the state of Illinois by the repeal of the act of 1873 ; that the act of 
1869 contained little, if anything, of législation, except the grants above re- 
cited ; that the object and intention of the législature in passing said act of 
repeal was to undo what had been done by the act of 1869, to withdraw what 
had been given by that act, and revest in the state whatever title had been 
divested thereby." 

The relief asked is that a decree be rendered, establishing and 
confirming the title of the state of Illinois to the bed of Lake Michi- 
gan, outside of the 200 feet right of way of the Illinois Central Eail- 
road Company; that the claims of the railroad company thereto be 
declared to be unfounded, and that the ciouds and doubts cast thereby 
upon the title of the state be removed; that the boundaries between 
the land of the United States and the city of Chicago and of the state 
be ascertained, and the shore line and navigable water determined; 
that the railroad company may be enjoined from filling the bed of 
the lake outside its right of way, from sinking or constructing piles 
therein, or in any manner encroaching upon the domain of the state, 
as the same is alleged in the information to exist, and that the rights 
of said railroad company under the various laws of the state be as- 
certained and declared ; that the structures and érections, ail fillings, 
piling, crib-work, and pier construction made by the railroad com- 
pany, upon or in the said domain of the state, excepting within its 
said 200 feet right of way, be directed to be removed, and such do- 
main be restored to the condition in which it was before such en- 
croachments were made; that the state of Illinois may be declared 
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to have the sole exclusive right to develop the harbor of Chicago by 
the construction of docks and wharfs, and to dispose of sucll rights 
at its pleasure, for the interest of the public. 

So much for the case as made by the information. The answer of 
the railroad company avers that on the sixth day of July, 1870, it for- 
inally accepted the act of 1869, and ail the provisions thereof, and 
caused due and proper notice thereof to be filed and made a matter of 
record in the office of the secretary of state for the state of Illinois; 
that it has ever since treated that act as binding and effectuai for the 
accomplishment of the purposes therein expressed; that, relying upon 
its provisions, the company had, from time to time, entered upon and 
formally taken possession of, reclaimed, and reduced to profitable use 
considérable portions of the submerged lands referred to and described 
in said act and in the information, and in Bo doing had expended about 
$500,000, — the lands so reclaimed having been also otherwise im- 
proved by the company at great expense, and being nowin use for neces- 
sary purposes of its business ; that by the act of 1869 the state granted 
to the company the absolute title to the submerged lands lying east of 
its right of way, and constituting a part of the bed of Lake Michigan ; 
that the grant was one in prœsenti, taking effect immediately; that 
the said act vested in the company the real and actual title to the 
said submerged lands, and constituted a contract between the state 
and the people thereof on one side, and the railroad company on the 
other, and is still valid and binding on ail the parties thereto. The 
answer further shows that by the act of 1869 the fee of the lands 
required to be held by the company in perpetuity was declared to 
"form a part of the gross proceeds, receipts, and income of the said 
Illinois Central Railroad Company, upon which said company shall 
forever pay into the state treasury, semi-annually, 10 per centum, 
provided for in its charter, in accordance with the requirement of 
said charter." The company in its answer further claims that it 
never assented to, ratified, or acquiesced in the repealing act of 1873, 
and consequently, it contends, that that act was uueonstitutional and 
void as in violation as well of section 10, art. 1, of the fédéral consti- 
tution, which prohibits a state from passing any law impairing the 
obligation of contracta, as of that clause of the fourteenth aniend- 
ment which provides that no Btate shall deprive any person of prop- 
erty without due process of law, or deny to any person within its 
jurisdiction the equal protection of the laws. . 

Atty. Gen. McCàrtney and Williams é Thompson, for the State of 
Illinois. 
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F. H. Winston) Jr,, for the City of Chicago. 

B, F. Ayer, Lyman Trumbull, and John N. Jeicett, for the Illinois 
Central Eailroad Company. 

Harlan, Justice, after stating the factB, said : 

I pasa by ail that was said in argument by counsel touching the 
property rights claimed by the respective parties. The single ques- 
tion for détermination, and beyond which the court will not go, is 
whether the pleadings make a case which, under the act of congress, 
is removable to this court. The act of March 3, 1875, entitles either 
party to a case arising under the constitution and laws of the United 
States, to hâve it removed into the proper circuit court of the United 
States,— the application for removal being made within a prescribed 
time. The pétition for removal was filed in due time, and it is only 
necessary to inquire whether the case is one arising under the consti- 
tution or laws of the United States. 

An analysis of ,the pleadings will show (1) that the relief which 
the state seeks dépends, in part, upon the construction, opération, 
and effect of Virginia's act of cession, and the acts of congress créât- 
ing the territory and admitting the state of Illinois into the Union ; 
(2) that, apart from the case as made by the information, the rights 
of both parties dépend, mainly, upon the inquiry whether the act of 
the Illinois législature passed in 1873 — set out both in the informa- 
tion and the answer — is in violation of those clauses of the national 
constitution to which référence is made in the answer. 

It seems to the court to be entirely clear that, according to the ad- 
judications of the suprême court of the United States, this is a case 
arising under the constitution and. laws of the United States. That it 
présents questions which may be determined without référence to the 
fédéral constitution or to the laws of congress, or that the fédéral 
questions upon which the décision of the cause mainly dépends are 
raised, not by the state which instituted the suit, but by the défend- 
ant company, is not material. In Railroad Co. v. Mississippi, 102 
U. S. 140, 141, it was ruled, in conformity with previous décisions 
of the same court, tbat the judicial power of the United States 
extends to suits by a state against an individual in which the lat- 
ter demands nothing from the former, but only seeks the protec- 
tion of the constitution and laws of the United States against the 
claim or demand of the state; "that a case in law or equity consists 
of the right of one party, as well as the other, and may properly be 
said to arise under the constitution or a law of the United States, 
whenever its correct décision dépends on the construction of either;" 
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"that cases arising under the laws of the United States are such as 
grow out of the législation of congress, whether they constitute the 
right or privilège, or claim or protection, or défense of the party, in 
whole or in part, by whom they are asserted;" and "that it is not 
sufficient to exclude the judicial power of the United States from a 
particular case, that it involves questions which do not at ail dépend 
on the constitution or laws of the United States ; but when a question 
to which the judicial power of the Union is extended by the constitu- 
tion forms an ingrédient of the original cause, it is within the power 
of congress to give the circuit courts jurisdiction of the cause, al- 
though other questions of fact or of law may be involved in it." Do 
the property rights of which the railroad company is alleged to be in 
possession arise out of or dépend upon the act of 1869? Did that 
act alone, or as supplemented by its alléged acceptance on the part 
of the railroad company, constitute a contract between the state and 
company within the meaning of the contract clause of the fédéral 
constitution? If so, did the repealing act of 1873 impair the ob- 
ligation of that contract, or does it, within the meaning of the four- 
teenth amendaient, deprive the company of property rights without 
Ane process of law? Thèse questions plainly involve a construction 
of the fédéral constitution, and the détermination of rights, priv- 
ilèges, and immunities which, it. is claimed, are protected by its pro- 
visions. The rights of parties dépend upon that détermination. The 
case is, therefore, removable under the act of 1875* unless the prés- 
ence of the city of Chicago as a co-defendant with the railroad com- 
pany prevents such removal. 

The city lias appeared and filed its answer. . It admits ail the al- 
légations of fact made in the information. It makes no issue with 
the state, nor does it dispute the right of the state to the relief asked. 
In effect, it concèdes the claims of the state. Her answer then pro- 
ceeds to set out the sections of the act of 1869 which require the 
railroad companies already referred to, to pay to her the sum of $800,- 
000. After averring that no such payment has ever been made, the 
city allèges that she has always insisted that the act of 1869 was re- 
pealed, but if the court should be of opinion that the state is bound 
by its provisions, then she claims the right to receive the money re- 
quired by that act to be paid. Without determining whether the city 
is a proper party to the issues between the state and the railroad 
company, it is clear that there is in the suit a separable controversy, 
wholly between the state and the railroad company, which can be 
fu'lv determined as between them without the présence, of the city 
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as a party. Barney v. Latham, 103 U. S. 205. But, were tins not so, 
it is clear that if the city is a proper party, her attitude is such that, 
under the rule laid down in the Removal Cases, 100 U. S. 457, she 
must, although a défendant, be regarded as on the side of the state 
in the latter'B controversy with the railroad company. The parties 
being so arranged, the railroad company is the only défendant on the 
opposite side from the state, and the non-joinder of the city in the 
pétition for removal did not deprive the company of the right under 
the statute to remove the cause. 

It was stated on the argument that the United States attorney for 
this district would hereafter enter the appearance of the United 
States. But it is not contended that the right of removal can be 
affected by the fact that the government is made a défendant. It 
may be proper to say that I am unaware of any authority in any 
officer of the United States to enter the appearance of the govern- 
ment as a défendant in this cause. But upon that point I make no 
décision at this time. 

For the reasons stated, the court is of the opinion that this cause 
is properly on its docket, and that the motion to reinand must be de- 
nied. Counsel will see that the proper order is entered. 

In view of the large interests to be affected by the final détermina- 
tion of this cause, and especially because a state is a party, I deemed 
it proper to confer with the circuit and district judges upon the ques- 
tion of jurisdiction; and I am authorized to say that they concur 
with me in holding that the suit is removable under the statute. 

See Cruikshank v. Fourth Nat. Bank, infra; Myers v. Union Pac. Ry. 
Co., ante, 292 ; State v. Chicago, B. & Q. B. Co., ante, 706 ; Ellis v. Norton, 
ante, 4 



Cruikshank v. Fourth Nat. Bank. 

(Circuit Court, 8. D. New York. May 25, 1883.) 

Removai, of Cause— Act of March 3, 1875, § 2— Corporation Created bt Act 
of congress — suit ari8ing under iiaws of united states. 

A suit by or against a corporation created by an act of congress, is a suit 
arising under the laws of the United States, within the meaning of section 2 of 
the removal act of 1875, and may be removed from a state court 

Motion to Bemand Cause. 
W. H. Field, for complainant. 
Bristow, Peet é Opdyke, for défendant. 
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Wallace, J. The right of thô défendant, as a corporation oreated 
by the laws of congresB, to remove a suit brought against it in a 
state court, is clearly conferred by section 2 of the removal act of 
1875, if such a suit is one arising under the lawB of the United 
States. 

That section is very comprehensive, and among the new provis- 
ions which it introduces is that which authorizes the removal of suits 
of the circuit courts arising under the constitution and laws of the 
United States, irrespeetive of the citizenship of the parties. If the 
suit is one of this character it is quite unnocessary to explore pre- 
vious enactments in order to ascertain what rights of removal had 
been granted or withheld, because the language employed is clear, 
and explicit, and the whole subject of removals was under considér- 
ation by congress. In conferring the right upon either party to re- 
move a suit into the circuit court "arising under the constitution or 
laws of the United States," the section employs the language of the 
constitution, which defines the extent of the judicial power of the 
United States, and lodges it in the suprême court and such inferior 
courts as congress may from time to time ordain and establish. The 
évident purpose of the section was to confer the right of removal upon 
litigants to the f ull measure of the constitutional grant of power. In 
the language of the court in Tayhr V. Rockfellar, 18 Amer. Law Keg. 
(N. S.) 298, "it seems to hâve been intended to confer on the circuit 
courts ail the jurisdiction which, under the constitution, it was in the 
power of congress to bestow." 

What is meant by a case arising under the laws of the United 
States, as expressed in the constitution, has not been doubtful since 
the case of Osborn v. Bank of U. S. 9 Wheat. 738. It was there de- 
cided that any suit in which a law of congress was of necessity an 
ingrédient in the case, was a case arising under a law of the United 
States, notwithstanding the main controverBy might dépend alto- 
gether on questions unconnected with any such law. Accordingly, it 
was determined that any su^t brought by a corporation created by 
congress was one arising under the laws of the United States, al- 
though the questions upon which its décision might dépend were to 
be solved by the gênerai principles of common law or equity, because 
the law of congress which created the corporation, and bestowed upon 
it ail the faculties and capacities which it possessed, was of neces- 
sity an ingrédient in the case. In the language of Chief Justice Mar- 
shall, "every act of the bank arises out of this law." 



FEDERAL REPORTES. 

It was decided by this court in Union Pac. R. Co. v. MeComb, 1 
Fed. Eep. 799, that a suit by a corporation created by act of con- 
gress is a suit arising under the laws of the United States, within the 
meaning of section 2 of the removal act of 1875. A suit brought 
against such a corporation must fall within the same category. 
Every act of such a corporation dérives its légal complexion and at- 
tributes from the law which créâtes it, and endows it with the faculty 
of acquiring rights and committing wrongs. A suit cannot be main- 
tained against it without invoking the law of congress. 

The cases of Pettilon v. Noble, 7 Biss. 449, and Wilder v. Union 
Nat. Bank, 12 Chi. Leg. News, 84, holding that a national banking 
association cannot remove a suit brought against it in a state court, 
not with standing the section in question, hâve not been overlooked. 
Great respect is due to thèse judgments, but it is believed they are 
not a correct exposition of the section. 

The motion to reniand is denied. 

See Myers v. Union Pac. Ey. Co., ante, 297, and State v. Illinois Cent. B. 
Co., ante, 881, and note. 



Otjachità & Mississippi Riveb Packet Co. v. Aiken, Adm'x, 
etc., and others.* 

{Circuit Court, E. D. Louùiana. May 31, 1883.) 

L Jubisdiction of Circuit Cotjht— Citizenship— Act of 1875. 

Where ail of the défendants are citizens of the state where suit is brought, 
and of the complainants some are citizens of that state and some are citizens of 
other states, the jurisdiction of the circuit court over the case cannot rest upon 
the citizenship of the parties. 

2. CoNSTITUTIONAL JjAW— "WHARFAGE — TONNAGE. 

The exaction of wharfage is not the laying of a duty of tonnage, and where 
an ordinance requires steam-boats and other water-craft to pay for the use of 
the wharfs, and no demand is made for entering, loading, or lying in the har- 
bor or port, such charges will not be considered as a duty of tonnage, but as 
wharfage. 
S. Same — Rbgui.ation of Commerce — Powbk of States. 

State action upon such subjects as are not national, but local, and limlted in 
their nature, such as harbor pilotage, beacons, buoys, etc., can constitute no 
interférence with the commercial power of congress, for when congress acts 
the state authority is suspended. Inaction of congress upon subjects of a local 
nature or opération is not to be taken as a déclaration that nothing should be 
done with respect to them, but is rather to be deemed a déclaration that, for 
the time being, until it sees fit to act, they may be regulated by state authority. 

•Affirmed. See 7 Sup. Ct. Rep. 907. 
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■4. Same— "Wharfage— Reasonableness op Chahge. 

No subject can be more properly classified as local in'its nature, and as re- 
quiring the application of town régulations, than that of wharfs and whaïfage ; 
and as no act of congress has been passed for the régulation of wharfage, and 
there is nothing in the constitution to prevent the states from regulating lt, so 
long as congress sees fit to abstain from action on the subject, it is entirely 
within the domain and subject to the opération of state laws, and the reason- 
ableness of the charge must be determined by the local law. 

In Equity. Heard upon pleadings and évidence for final decree. 

Kennard, Howe ê Prentiss and C. 8. Rice, for complaiaants. 

W. S. Benedict and Bayne A Denegre, for défendants. 

Before Woods and Pasdee, JJ. 

Woods, Justice. This was a bill in equity, filed by the Ouaehita 
& Mississippi Eiver Packet Company, a corporation of and citizen 
of the state of Kentucky, and certain persons, citizens of the states of 
Ohio, West Virginia, and Louisiana, respectively, against the défend- 
ants, as partners under the firm name of Joseph A. Aiken & Co., and 
against the city of New Orléans, ail the défendants being citizens of 
the state of Louisiana, to restrain the collection of wharfage dues. 
It appears from the pleadings and évidence that under an act of the 
législature of Louisiana the city of New Orléans, being empowered to 
«ollect wharfage for the use of its wharves on the Mississippi river 
within its limita, on May 17, 1881, adopted an ordinance providing 
for the building and repairing of the wharves and levées of the city 
of New Orléans, and for farming the revenues thereof . In pursuance 
of said ordinance the city made a contract with Joseph A. Aiken, by 
which he was authorized, for the term of five years, to collect wharf- 
age for ail steam-boats and other water-craft landing at the wharves 
of said city, the rates of wharfage being fixed by an ordinance of the 
city. On his part, Aiken agreed to accept the wharves in the condi- 
tion in which they were on May 21, 1881, and to repair and keep 
them in good order and condition for said term of five years ; to build 
certain additional new wharves, at an expense not exceeding $25,000; 
to build newrevetments; to build a piled bulk-head in the Third dis- 
trict ; to light a specified portion of the levées and wharves with elec- 
tric lights; to pay $20,000 annually to maintain a harbor police for 
the protection of commerce along the river front of the city; and 
$10,000 to be applied to the salaries of wharfingers, etc. The ordi- 
nance and contract fixed the f ollowing, among other rates of wharf- 
age, which Aiken and his associâtes were permitted to charge : For 
steam-boats — 
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"ÎTot over five aays, 10 cents per ton, and eaeh day thereafter &5 per day; 
for boats arriving and departing more than once a week, 5 cents per ton each 
trip ; boats lying up for repairs during the sumraer months to occupy such 
wharves as may not be required for shipping, for twenty days or under, $1 
per day." 

The contract and ordinance f urther provided that for the third year 
of Baid lease Aiken should reduce the wharfage on steam-boats and 
other licensed vessels employed in transporting marchandise on the 
Mississippi river 10 per cent., and for the fourth and fifth years 20 
per cent., etc. The bill charged that the ordinance and contract 
were null and void, because rates of wharfage were unreasonable, ex- 
cessive, and unjust; and that the revenues derived from wharfage 
were used in part to pay the salaries of the public police of the eity 
of New Orléans, and the salaries of officers belonging to the office of 
the department of commerce of said city, and for the building of new 
wharves and other new structures; that said exactions of wharfage 
were in violation of the constitution of the Dnited States, because 
they were the laying of a duty of tonnage without the consent of con- 
gress, and were a régulation of commerce with foreign nations and 
among the several states. The prayer of the bill was for an injunc- 
tion to restrain the défendants from demanding or collecting said 
wharfage dues, and that said ordinances of the city of New Orléans 
and said contract with the défendants might be deelared illégal, un- 
constitutional, and void. Ail the défendants are citizens of the state 
of Louisiana. Of the complainants, some are citizens of the state of 
Louisiana, and some are citizens of other states. It is, therefore, 
obvious that the jurisdiction of this court over the case cannot rest 
upon the citizenship of the parties. Act of March 3, 1875, to dé- 
termine the jurisdiction of circuit courts of the United States, etc.; 
Removal Cases, 100 U. S. 457. 

The case is, therefore, in respect to citizenship, precisely in the 
same plight as if ail the parties were citizens of the state of Louis- 
iana, and in this respect it is similar to the case of Parkersburg, etc., 
Transp. Co. v. City of Parkersburg, decided by the suprême court at 
the last term, [2 Sup. Ct. Rep. 732,] where both the complain- 
ant and the défendants were citizens of the state of West Virginia. 
An examination of that case will show that none of the grounds upon 
which the collection of wharfage in this case is complained of can be 
maintained. 

The exaction of wharfage is not the laying of a duty of tonnage. 
The ordinance and contract complained of in this case impose charges 
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for wharfage only ; that is to say, the steam-boats and other water^ 
craft from which wharfage is eollected are required to pay only for 
the use of the wharves. No demand is made of them for entering, 
loading, or lying in the port or harbor. This court cannot, therefore, 
entertain an averment that the charges were not intended as wharf - 
age, but as a duty of tonnage. Whether they are one or the othér 
must be determined by the ordinance and the contract. The fact 
that the wharfage exacted may be unreasonable and exorbitant does 
not change its character. It is still wharfage, and nothing else. 
This court cannot, therefore, grant relief, on the assumption that the 
exaction of wharfage is the laying of a duty on tonnage without the 
consent of congress. Neither can we base relief on the theory that 
the ordinance and contract complained of constitute a régulation of 
commerce in dérogation of the exclusive power of congress over that 
subject. In the case of County of Mobile v. Kimball, 102 TL S. 691, 
it was held by the suprême court that state action upon such sub- 
jects — those which are not national, but local and limited in their 
nature, such as harbor pilotage, beacons, buoys, etc. — can constitute 
no interférence with the commercial power of congress, for when con- 
gress acts the state authority is suspended. Inaction of congress 
upon thèse subjects of a local nature or opération, unlike its inac- 
tion upon matters affecting ail the states and requiring unifoi;mity of 
régulation, is not to be taken as a déclaration that nothing should be 
done with respect to them, but is rather to be deemed a déclaration 
that for the time being, and until it sees fit to act, they may be reg- 
ulated by state authority. So, in the case of Parkersburg, etc., Transp. 
Co. v. City of Parkersburg, supra, the same court declared : 

"It is manifest that no subject can be more properly classifledas local in 
its nature, and as requiring the application of town régulations, than that of 
wharves and wharfage." 

And in the same case it was further said : 

«As no act of congress has been passed for the régulation of wharfage, and 
as there is nothing in the constitution to prevent the states from regulating 
it, so long as congress sees fit to abstain from action on this subject, our con- 
clusion is that it is entirely within the domain and subject to the opération 
of state laws." 

But complainants contend that the wharfage exacted by défendants 
is exorbitant and unreasonable, and therefore this court has jurisdic- 
tion to interfère. But it is manifest that if the matter of wharfage 
can without any infringement of the constitution be regulated by local 
law, the question whether the wharfage dues demanded are or are not 
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réasonable must be determined by that law. It would be absurd to 
say that as long as congress did not aot the matter of wharf âge might 
be properly regulated by the stateB, and then, without any action by 
congresB, to hold that the courts might abrogate the state laws on the 
subject. It was, therefore, declared, in the case of Parkersburg, etc., 
Transp. Co. v. City of Parkersburg, that "the reasonableness of wharf- 
âge must be determined by the local law until some paramount law 
has been prescribed." 

We hâve, therefore, no ground upon which to interfère with the 
local régulation of wharfage, which is attacked in this case. The de- 
fendants are authorized by the local law to charge certain rates of 
wharfage, and there is no averment or proof that thèse rates hâve 
been exceeded. The défendants are, therefore, protected by the local 
law in the matters of which complaint is made against them in 
the bill; and that local law is not in violation of any provision of 
the constitution of the United States, or in contravention of any act 
of congress. 

AU the other grounds of relief set out in the bill résolve them- 
selves into complaints of the excessive and exorbitant rates of wharf- 
age. 

There is, therefore, no averment in the bill which can be thé basis 
of the relief prayed for. We may remark, however, that the exac- 
tions of wharfage are substantially expended for the benefit of those 
using the wharves, and that the proof does not satisfy us that the 
rates are exorbitant or excessive. The resuit is that the bill must 
be dismissed at the cost of complainants, and it is so ordered. 

Paedee, J., concurred. 



1. Whaefage not Duty of Tonnage. When the constitution of the 
United States déclares that " no state shall, without the consent of congress, 
lay any duty of tonnage," and when congress, in section 4220 of the Eevised 
Statutes, déclares that "no vessel belonging to any citizen of the United 
States, trading from one port within the United States to another port within 
the United States, or employed in the bank, whale, or other flsheries shall be 
subject to tonnage tax or duty, if such vessel be licensed, registered, or en- 
rolled," they mean by the phrases " duty of tonnage," and " tonnage tax or 
duty," a charge, tax, or duty on a vessel for the privilège of entering a port. (a) 
A. state law or municipal ordinance which requires every vessel arriving atthe 
quarantine station of any town on the coast of the state to pay flve dollars for 
the flrst hundred tons and one and a half cents for each additional ton ;(Jb) or 

(a) Parkersburg Se O. R. Trnnsp. Co. T. City or (*) Peete v. Morgan, 19 Wall. 681. 

Parkeisb urg, 2 Sup, Ct. Rop, ?J3. 
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which requires ail vessels of a certain class which enter a certain port, or un- 
load or load, or make f ast to any wharf therein, to pay a certai n rate per ton ;(c) 
or authorizes port-wardens to demand and reçoive a certain suin from every 
vessel arriving in thé port, whether called on to perform any service or 
not;(<2) or imposes levée duties on ail steam-vessels which shall moor or land 
in any part of theport,(e) — imposes adutyof tonnage, and is unconstitutional 
and void. 

Wharf âge is a charge against a vessel for using or lying at a wharf or land- 
ing, — a rent chargea by the owner of the property for its temporary use;(/) 
and the mode of rating the charge, whether aecording to the size or tonnage 
of the vessel, or otherwise, bas nothing to do with its nature.^) Whether a 
charge imposed is a charge of wharf âge or a duty of tonnage must be deter- 
mined by the terms of the ordinance or régulation which imposes it.(7») The 
question whether it is one or the other is not one of intent, but one of fact 
and of law; of fact, as whether the chargeais made for the use of a wharf or 
for entering a port; of law, as whether, aecording as the fact is shown to ex- 
ist, it is wharfage or a duty of tonnage.(i) 

2. Municipal Corporations — Charging Wharfage. That a munici- 
pal corporation owning improved wharves and other artificial means, which 
it maintains at its own cost for the beneiit of those engaged in commerce 
upon the navigable waters of the United States, may charge and collect from 

•parties using its wharves such reasonable fées as will fairly remunerate it for 
the use of its property, is well settled.(j) The right to collect wharfage is 
a franchise, and dépends upon a grant from the Bovereign power, and, being 
in dérogation of common right, the municipality clainiing it must show a 

■ plain législative grant of such franchise, (k) Mr. Dillon classes the power 
to erect wharves and charge wharfage among " the powers of a spécial and 
extra-municipal nature," and in this he is fully sustained by the adjudged 
cases.(J) Except by express législative authority public wharves of a city are 

, no more Viable to wharfage than any one of the streets of a city are subject to 
.toll,(m) and while the authorities of a city may erect wharves at the termini 
of their streets suitable for landings, such érections become free to the public 

. as extensions of the streets, and the city has no authority to exact toll for in- 
gress or egress.(w) Where, however, a municipal corporation is a riparian 
proprietor, its right to charge wharfage is recognized.(o) 

(c) Inman Steam-shlp Co. y. Tinker, 94 U. S. ourg v. Tobin, Id. 430; Packet Co. v. Keoknk, 95 

328. U. S. 80 j Cannon T. New Orléans, 20 Wall. 677 ; 

(i) Steam-shlp Co. y. Port-wardens. 6 Wall. 31 Leathers v. Aiken, 9 Fed. Hep. 681. 

(e) Cannon v. City of New Orléans, 20 Wall. (fc) Wlswell v. Hall, 3 Palge, 313; Walsh v. N. 
677 i Alexander y. Railroad Co. 3 Strobh. 594. Y. Float. Dry Dock Co. 77 N. Y. 462 j St. Martins- 

(f) Parkersbnrg & O. R. Transp. Co. V. City of Tille v. The Mary Lewis, 32 La. Ann. 1293-5; The 
Parkersburg, 2 Sup. Ct. Rep. 738. Geneva, 16 Fed. Rep. 874 ; Town of Pelham V.The 

(g-) Cannon v. City of New Orléans, 20 Wall. T. B. Woolsey, 16 Fed. Rep. 418. 

677 ; Packet Co. v. Keoknk, 95 U. S. 80 ; Packet (O The Wharf Case, 3 Bland, Ch. 361 ; People 

Oo. v. St. Louis, 100 U. S. <U3 ; Gny v. Baltimore, T. Broadway Wharf Co. 31 Cal. 33 ; Dlllon, Mun. 

Id. 434; Packet Co. v. Catlettsburgh, 105 U.S. 669; Corp. 167. 

Leathers v. Aiken, 9 Fed. Rep. 631. (m) The Wharf Case, 3 Bland, Ch. 384. 

(A) Parkersburg & O. K. Transp. Co. T. City u. («) The Empire State, 1 Newb. Adm. 641. 

Parkersburg, 2 Sup. Ct. Rep. 735. (o) Murphy v. City of Montgomery, 11 Ala, 

(Old. 736. 686-689 ; Cannon v, New Orléans, 20 Wall. 677 ; 

(f) Packet Co.v. St. Louis, 100 U.S. 433; Vicks- DHlon, Mun. Corp. $72. 
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'à. Private Wharves. That a privatè individual may conatruct ana o nrn, 
for his own use, a private wharf, evea on a navigable river, is not now open 
to controversy.(p) The gênerai rule of law in référence to ail public wharves, 
that wharfage must be reasonable, will not apply to such a wharf; for, if any 
other person than the owner wishes to make use of it for a temporary pur- 
pose, the parties are at liberty to make their own bargain.(g) But whether a 
private wharf may be maintained as such, where it is the only facility of the 
kind in a particular port or harbor, may be questioned.(r) Sir Mathew Hale 
says: " If the king or subject hâve a public wharf into which ail persons that 
corne to that port must corne and unlade or lade their goods, as for the pur- 
pose because they are the wharves only licensed by the king according to 
the statutes of 1 Eliz. c. 11, or because there is no other wharf in that port, 
as it may fall out where a port is newly erected, in that case there cannot 
be taken arbitrary and excessive duties for eranage, wharfage, pesage, etc. 
Neither can they be enhanced to an immoderate rate, but the duties must be 
reasonable and moderate, though settled by the king's license or charter."(s) 

4. State Law Imposing "Wharfage must not Discriminate against 
Citizens of Other States. While the states may regulate the rates of 
wharfage, and the reasonableness of the charge must be determined by the 
local law,(J) no state can, consistently with the fédéral constitution, impose 
upon the products of other states brought therein for sale or use, or upon 
citizens engaged in the sale thereof, or the transportation thereto of the 
products of other states, more onerous public burdens or taxes than it im- 
poses upon the like products of its own territory,(M) and a law that author- 
izes a charge for wharfage in the case of certain boats coming from with- 
out the state, additional to that allowed to be made, in the case of boats 
of the same character engaged exclusively in navigating waters within the 
state, is invalid as an unlawf ul taxation of interstate cotnmerce.(fl) 

5. Lien for Wharfage. The contract for wharfage is a maritime con- 
tract, for which, if the vessel or water-craft is a foreign one, or belongs to 
the port of a state other than that where the wharf is situated, a maritime 
lien aiises against the ship or vessel in favor of the proprietor of the wharf 
for the payment of the reasonable and customary charges for the use of the 
wharf, and the same may be enforced by a proceeding in rem against the ves- 
sel, or by a suit in personam against the owner.(w) But whether a lieu by 
virtue of the gênerai maritime law for wharfage furnished to a domestio ves- 
sel exists, or a libel in rem in ad mirai ty can be brought against a vessel for 
wharfage, on the basis of a lien against the vessel, where such lien is created 
by a state statute, we believe has never been direetly decided.(a;). 

St. Paul, Minnesota, July, 1883. TIobertson Howard. 

(?) Dutton v. Strong, 1 Black, 23; Yates V. («) Guy T. Mayor. etc., of Baltimore, 100 U. S 

Milwaukee, 10 Wall. 497; Parkersburg & O. R. 434. 

Transp. Co. T. City of Parkersburg, 2 Sup. Ct. (ti) Broeck T. The John M. Welch, 2 Fed. Eep. 

Rep. "39. 364. 

(ç) Parkersburg & O. R. Transp. Co. v. City of (to) Ex parte Easton, 96U.S.68; BroeckT.Tha 

Parkersburg, 2 Sup. Ct. Rep. 739. John M. Welch, 2 Fed. Hep. 371. 

00 Id - O) The Bob Connell, 25 Int. Rev. Rec. 101. 

(«) Harg. Law. Tr. 77. Broeck v. The John M. Welch, 2 Fed. Rep. 373. 

(0 Ouach ta, etc., Pkt. Co. T. Alken, ante, 890. 
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Claflin and others v. Lisso and others.* 

(Circuit Court, & D. Louisiana. June, 1883.) 

1. Jukisdiction. 

The jurisdiction of the United States courts; previously acquired, cannot be 
ousted by proceedings in insolvency under state laws, when the parties invok- 
ing the jurisdiction hâve not participated in the insolvent proceedings. 

2. Same. 

Where an équitable levy had been made upon a judgment, and notice had 
been given to the claimants thereof, and to the plaintiils and the défendant 
therein, so far as possible the assets had been taken into the possession of the 
court. Oniy constructive possession could be taken in such a case ; the ap- 
pointment of a receiver would not hâve aided the possession of the court, and 
was not necessary ; and a state court could not acquire possession of, or juris- 
diction over, the assets by subséquent proceedings before it under the state in- 
solvent Jaws. 

In Chancery. 

Complainants had a judgment, and exécution returned nulla bona, 
on the law side of the court, against Lisso & Scheen, and filed a 
creditors' bill on the equity side against Lisso, Scheen, Bertha M. 
Lisso, Jerry H. Beaird, and others, alleging, among other matters, 
that Lisso & Scheen had a judgment in the state district court of 
Caddo parish against Beaird, which was claimed by Bertha M. Lisso 
as transférée thereof, which claim they denied, and alleged to be 
fraudulent and void. They prayed that this judgment and other 
assets might be subjected to their claims as complainants, with usual 
prayers for injunction and receiver. The injunction, by restraining 
order, was granted, and was never dissolved. In the progress of the 
cause a motion for a receiver was denied; for what reason does not 
appear. Process was served on ail défendants in April, 1880, and 
in May, 1880, Lisso & Scheen went into insolvency in the state 
court, and Christopher Chafl'e was appointed "syndic," with rights 
and duties resembling those of an assignée in bankruptcy. By direc- 
tion of the court Chaffe was made a party, and filed a cross-bill 
claiming the property covered by the bill. 

John H. Kennard, W. W. Howe, and S. S. Prentiss, for complain- 
ants. 

J. G. Egan and T. L. Bayne, for défendants. 

Pakdee, J. There is no dispute as to the facts in this case, and 
it is not necessary to recapitulate them in order that my views may 

«Reported by Joseph P. Hornor, Esq., of the New Orléans bar. 
v.l6,no.9— 57 
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be understood. Under the creditors' bill in this case the complain- 
ants would be entitled to a decree subjecting the judgment described 
in the bill to the payment of their judgment almost as a "matter of 
course." The question now presented is whether the insolvency pro- 
ceedings under the state law can hâve such opération as to defeat 
the rights and advantages of complainants as acquired by their bill, 
its service, and the injunction accompanying. They acquired "a lien 
in equity" upon the judgment ; they made an "équitable levy" upon 
it. Miller v. Sherry, 2 Wall. 249. See, also, 9 Cow. 722; 26 Mo. 
196'; 46 111. 277; Il Ala. (N. S.) 988; 2 Sandf. Ch. 494; 57 Ala. 
414; Bev. Civil Code La. art. 1977; 7 La. Ann. 633; 8 La. Ann. 
453. 

Now it seems to be well settled that the jurisdiction of the United 
States courts, previously acquired, cannot be ousted by proceedings 
in insolvency under state laws, when the parties invoking the juris- 
diction hâve not participated in the insolvency proceedings. Suy- 
dam v. Broadnax, 14 Pét. 67; Union Bank v.Jolly's Adm'rs, 18 How. 
507; Green's Adm'x v. Creighton, 23 How. 90. But it is claimed 
that, as no receiver was appointed, the court did not take possession 
of the res, and that, therefore, although complainants may hâve a lien 
on the équitable asset, yet by virtue of the insolvency it passed info 
the hands of the state court, whose possession cannot be divested- 
It is well understood that where a state court has lawfully obtained 
possession of property no fédéral court will interfère to divest that 
possession. And this is what is said so well in the case of Levi v. 
Columbia Life Ins. Co. 1 McCrary, 34, [S. C. 1 Fed. Eep. 206,] relied 
upon by counsel for syndic in this présent case. Judge McCeaeï 
says, after reviewing the authorities : 
" Hence the broad principle retnains, * * * that whatever tribunal, state 
' or fédéral, lawfully has possession of the res of an estate, it shall proceed to 
the full administration thereof, without interférence by another tribunal." 

The point in this case is, not whether the state court under the in- 
solvency proceedings became vested with the possession and control 
of ail the surrendering debtors' assets, but whether, by virtue of the 
prèvious proceedings in this court, this court had or not jurisdiction 
and control of the particular asset, the Beaird judgment. If it had, 
the subséquent insolvency proceedings could not divest that jurisdic- 
'tion and possession. We hâve seen supra the effect of the proceed- 
ings hère. An équitable levy had been made on the judgment. No- 
tice to Beaird and to the pretended claimants, and toLisso & Scheen } 
the debtors of complainants, had been given directly, and to ail the 
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rest of the world constructively, of such levy, and, so far as possible 
under the circumstances attendant, the asset had been taken into 
the possession of the court. Only constructive possession could be 
taken in such a case. Only a constructive possession can now be 
claimed for the state court and its officer, the syndic. How the ap- 
pointaient of a receiver would hâve aided the possession of the court 
in such a case I am unable to see. Had the property been suscep- 
tible of transfer and removal, a receiver might hâve been able to pre- 
vent it; but such is not the case. The fact is, Lisso & Scheen had 
been enjoined f rom disposing of or transf erring the judgment, and 
Beaird, who owed the amount, had been brought into court with full 
notice. The hands of the court were on the property as fully as if 
a receiver had been appointed and the judgment had been ordered t 
assigned to him. 

The case of Townsend v. Miller, 1 La. Ann. 632, was very like the 
présent case, so far as the facts go. Pending the proceedings to re- 
duce an alleged fraudulent judgment in favor of thé debtor's wife/ 
the debtor made a surrender of his property, which was accepted by 
the judge, and a syndic appointed. When this syndic claimed the 
fruits of the creditor's vigilance, the suprême court said: "We know 
of no rule of law which would deprive the plaintiffs of the full bene- 
fit of their judgment; there is certainly no principle of justice which 
would justify such a course on the part of the court." And in the 
présent case I can see no justice in allowing the tardy surrender of 
the debtor, after the complainants' rights were ûxed, to defeat the 
demands of complainants and deprive them of the just reward of 
their vigilance. I hâve examined the numerous authorities cited for 
the cross-complainant, but I find none of them to support his preten- 
sions. The numerous New York cases referred to which oome near- 
est to sustaining the proposition that the court only takes possession 
of the équitable assets sought to be reached by the appointaient of a 
receiver, seem to be affected by the statutes of the state regulating 
creditors' bills, and do not appear to be controlled by gênerai equity 
principles. 

I conclude, on the whole case, that the complainants should hâve a 
decree subjecting the Beaird judgment to the payment of their de- 
mand, and that the cross-bill of Christopher Chaffe, so far as said 
judgment is concerned, should be dismissed 

A decree to that effect will be entered. 
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Beown v. Whitk, Assignée.* 
{Circuit Court, N. D. Alabama. October, 1881.) 

1. Bill of Review. 

The Mil, answer, replieation, and proceedings m original cause, ftre proper 
subject-matter for revision in a bill of review ; but proceedings to be reviewed 
do not includo the évidence. 

Whitney v. Bank U. 8. 13 Pet. 6. 

2. Bankbuptct Jurisdiction— Rbv. St. $ 4979. 

tTnder section 4979 of the Revised Statutes, the circuit courts of the United 
States hâve concurrent jurisdiction with the district courts of ail suits at law 
or in equity brought by an assignée in bankruptcy against any person claiming 
an adverse interest, or by any such person against an assignée touching any 
property or rights of the bankrupt transférable to or vested in such assignée. 
8. Same— Aot of June 22, 1874. 

The act of June 22, 1874, does not affect the jurisdiction of the circuit 
courts of the United States, said act being directed against the jurisdiction of 
the state courts in matters affecting the bankrupt, or his estate. 

4. AmENDMENTS— TWENTÏ-NINTH EQUITY RULE. 

Whether it was proper to allow, after replieation and decree, under the 
twenty-ninth equity rule, on five days' notice, an amendaient claiming rents 
and profits on another tract of land than that embraced in the original bill, 
doubted. 

5. Bill of Review. 

Ko party to a decree can, by the gênerai principles of equity, claim the 
reversai of a decree upon a bill of review, unless he lias been aggrieved by it, 
whatever may hâve been his rights to insist upon the error at the original 
hearing or on an appeal. 

On Demurrer to Bill of Eeview. 

Brandon é Jones, for complainants. 

Cotaniss é Ward and D. P. Lewis, for défendants. 

Paedeé, J. The facts of the case as they are set forth in the bill 
are too complicated and numerous to recapitulate. There can be no 
question that the bill, answer, replieation, and proceedings in the 
original cause are proper subject-matter for revision in a bill of re- 
view. Story, Eq. PI. (8th EdO § 407, and authorities there cited. 
But proceedings to be reviewed do not include the évidence. Whiting 
v. Bank U. S. 13 Pet. 6. Therefore, so far as the bill in this case 
assigna errorB in the original case aiïsing out of alleged erroneous 
conclusions of the court from the évidence in the case, the demurrer is 
certainly well taken. 

The errors of law alleged by the bill of review to be apparent on 
the l'ace of the proceedings in the cause sought to be reviewed, are 

*Reported by Joseph P. Hornor, Esq., of the New Orléans bar. 
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as follows : (1) Want of jurisdiction in the court ; (2) that the de- 
crees in the case do not pass upon and décide the question of limita- 
tion of two years, set up in the original answer; (3) that the com- 
plainant in the original bill was allowed, after replication filed and 
first decree rendered, and- master's report filed, to amend his bill 
without notice, and without delay given to answer the amendment. 

The question of jurisdiction is settled by section 4979, Eev. St., 
winch gives the circuit courts of the United States concurrent jurisdic- 
tion with the district courts of ail suits at law or in equity brought by an 
assignée in bankruptcy against any person claiming an adverse in- 
terest, or by any such person against an assignée touching any prop- 
erty or rights of the bankrupt transférable to or vested in such as- 
signée. 

The act of June 22, 1874, does not affect the jurisdiction of the 
eircuit courts of the United States, said act being directed against 
the jurisdiction of the state courts in matters aiïecting the bankrupt 
or his estate. 

Therefore it is not necessary to consider the point argued, as to 
whether the court in considering a bill of review is bound to notice 
a want of jurisdiction in the court as to the proceedings in the origi- 
nal cause. 

As to the second error alleged — the failure of the court in the orig- 
nal cause to pass upon the limitation of two years pleaded in bar 
of the action — a good deal might be said. 

The original bill alleged possession of the lands in question in the 
complainant. The answer denied possession by the complainant, 
alleging possession to be in the respondent, and pleading that the 
complainant was barred by the statutes of limitation of two years. 

Both decrees rendered in the case wére adverse to the then re- 
spondent, now complainant, in the bill of review. Whether the 
statute pleaded was a bar, was a matter to be ascertained from the 
évidence before rendering decree. It would seem that in such a case 
the question ought to be considered, or decided and disposed of by 
the decree, although not therein formally reoited. The fact is that 
in the decree rendered no issue is rècited as passed upon, — not even 
the question of fraud, which was thé main ground of the action. 

The third error assigned is still more serious. The record shows 
an amendment allowed after replication and decree, .on five days' 
notice, claiming rents and profit on another tract of land than that 
embraced in the original bill, waving answer and service, and a final 
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decree rendered three days after, charging défendants with rents on 
such àdditional tract. 

The letter of the twenty-ninth equity rule was probably followed, 
but it requires a good deal of stretching to make it cover the amend- 
menta âllowed in the cause sought to be reviewed. 

If tbis were ail the case I should hâve some trouble to sustain the 
demurrer filed herein. But an inspection of the bill of review shows 
that neither of the decrees, nor any of the proceedings in the origi- 
nal cause, hâve really prejudiced the défendant therein, or damaged 
him to the extent he ought to hâve been condemned. 

The bill of review shows that while in the original proceedings the 
complainant claimed under a deed from a married woman, convey- 
ing her statutory separate estate, to which deed the husband was no 
party, the decree rendered did not decree the deed void, but ad- 
judged it a mortgage in favor of complainant for a large sum, and gave 
the assignée in bankruptcy of the husband, who had been adjudged 
the real owner by the state chancery court, a right to redeem. 

Now, counsel on both sides concède in their briefs, in fact urge, 
that said deed was absolutely void, in which case complainant hère 
had no title whatever. The authorities cited fully sustain this po- 
sition, if that could be considered doubtful law which is conceded by 
both sides to the controveray. Bee Ellett v. Wade, 47 Ala. 456; 
Coleman v. Smith, 55 Ala. 368; Weil v. Pope, 53 Ala. 585; Jones v. 
Wilson, 57 Ala. 122 ; Conner v. Williams, Id. 131. See, also, 63 Ala. 
561. From this it is perfectly clear that the proceedings which com- 
plainant seeks to hâve reviewed and reversed hâve not aggrieved him. 

In the case of Whiting v. Bank U. S. 13 Pet. 6, the suprême court 
of the United States décides that "no party to a decree can, by the 
gênerai principles of equity, claim the reversai of a decree upon a 
bill of review, unless he has been aggrieved by it, whatever may hâve 
been his right to insist upon the error at the original hearing or on 
an appeal." 

As by the decrees rendered complainant recovers a sum of money, , 
when it is apparent the overshadowing error in the proceedings, if 
any exist, was in not condemning him at least to receive nothing, 
he cannot be heard to demand a review. It is in his power now, 
without troubling the court, to do substantial equity in the premises, 
by declining to receive the six or seven hundred dollars awaiting him, 
and donating it to the creditors of Gardner, bankrupt, who hâve the 
most right to complain. 
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The statement in complainant's brief, in relation to the assignaient 
by the assignée to Newman of rights to the 67-acre tract, referred to 
in the master's report, and amendments allowed to the original bill, 
and the litigation pending in relation to such tract in the state courts, 
is matter outside of the bill in review, and of course can eut no fig- 
ure in this case. 

Let the demurrer be sustained, with costs. 



Iohnstone v. Eobinson and others. 
(Circuit Court, D, Colorado. October, 1881.) 

1. Mines—" Gbub Btakh "—Arrangement mtjst Exist at Time op Dibcoyebt 

to Cbeatb Joint Intebest. 

The partnership relation or association between parties who may be eit~ 
gaged in prosecuting explorations in the public lands for mines, must exist at 
the time of the alleged discovery and location, in order to give to the parties 
associated an interest in the property. If it does nbt then exist, so that the 
person acting in the field, making the discovery and the location, can be said 
to be acting for the others as well as himself , no interest can be acquired by 
those who are not personally présent. 

2. Same — àbandonment of Contract— Forming New Agreement. 

Where several persons associate themselves together, by agreement, to go 
out and discover mines, and some of them furnish the means of prosecuting 
the enterprise, as provisions and tools and the like, and others go out and con- 
tribute their labor, and each party perforais his part of the agreement accord- 
ing to its terms, the conduct and déclarations of the parties show that they 
are acting in f ulfillment of their contract ; but when this contract is apparently 
abandoned, and some new arrangement is made between new parties, and 
means are furhished by some of them, as arrangea in the flrst instance, and 
others go out in the prosecution of the joint enterprise, it would be plain that 
they were acting under and in pursuance of the last agreement, and not the 
flrst, and the parties to tho nrst agreement would acquire no interest in the 
mines discovered. 

In Equity. 

Wells, Smith é Maçon, for plaintiffs. 

G. G. Symes, for défendants. 

Hallett, J., (pratty.) Sarah E. Johnstone, a married woman, 
and Mary A. and Ellen W., her infant children, filed a bill in the 
district court of Arapahoe county against the unknown heirs of 
Charles Jones, to compel thé conveyance of certain interests in min- 
ing property in the county of Summit. Af terwards George B. Eob- 
inBon and the Eobinson Consolidated Mining Company, who had ac- 
quired Jones' interest in the property, were made parties to the suit. 
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On the death of Eobinson, his heirs, and perhaps his personal repré- 
sentatives, were substituted for him as défendants, and the bill is 
now pending against those parties. 

The theory of the case, as advanced in the bill, is that Mr. Jones, 
having been engaged with Mrs. Johnstone's husband in the San 
Juan country, in the year 1877, in prospecting for mines, agreed 
with Mrs. Johnstone that if he should be brought out to Denver by 
her or her husband, and kept hère during the ensuing winter, and 
furnished with an outfit for prospecting in the spring, that he would 
give to her and her children one-half the property which he should 
acquire during the summer, or that they should be interested with 
him in some partnership relation to the extent of one-half of what 
he should acquire during the summer. 

It is alleged in the amended bill that ail thèse things were done ; 
that is to say, that Jones was brought to Denver and kept during the 
Winter, and furnished with the necessary outfit in the spring, and in 
the course of the summer that he acquired the property in which tho 
plaintifs claim to hâve an interest, and which they wish to hâve de- 
creed to them in this suit. 

There is some évidence to show that Jones was brought to Denver 
pursuant to the agreement, and kept hère during the winter by Mr. 
Johnstone. It may be assumed that the fact is proved, and as to 
f urnishing him with an outfit in the spring, there is testimony that 
some money was given to him at the time when he was about to start 
to Leadville, the amount of which is not shown ; also some blankets 
and perhaps some clothing. It is not claimed that anything more 
was furnished him — provisions, Or tools, or animais, if any were nec- 
essary. As to that matter, then, it may be said that the proof is not 
full; does not establish a compliance by the plaintiff Mrs. Johnstone, 
or her husband, with the agreement. 

Jones went on to Leadville, and there, after something of a spree, 
and idling around for some time, and making similar arrangements 
as to prospecting with at least two other parties, he went out in the 
interest of Mr. Eobinson, or parties who were associated with Eobin- 
son, he himself being one of them, in an effort to discover mines. 
The mines in controversy hère were discovered some time during the 
summer, Jones having in the discovery, by the terms of the agree- 
ment with Eobinson and others, an interest of one-fourth, or some- 
thing like that, in the locations so made. 

It is to secure one-half of that interest so acquired by Jones under 
an agreement with thèse other parties, not with the plaintiffs in this 
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suit or any of them, but with other parties, that this suit is prose- 
outed. Jones died in the autumn of that year, and the bill was 
brought against his unknown heirs, thèse other parties becoming de- 
fendants afterwards. 

Upon this statement of facts I deem it only necessary to say that, 
in my view, the partnership relation, or — if it be not called a part- 
nérship relation, but by some other name — the association between 
parties who may be engagea in prosecuting explorations in' the pub- 
lic lands for mines, must exist at the time of the alleged discovery 
and location, in order to give to the parties associated an interest in 
the property. If it does not then exist, so that the person acting in 
the field, making the discovery and the location, can be said to be 
acting for the others as well as himself, no interest can be acquired 
by those who are not personally présent. Complainahts' counsel 
seem to hâve felt the forcé of that rule, and they sought to establish 
the existence of this relation by Jones' admissions, made by him at 
différent times through the year, to the effect that he expected to give 
some interest to Mrs. Johnstone and her children, or that they held 
some interest as discoverers. But that, I think, is not suffieient. 
Conceding that such admissions may hâve been made, — and I think 
the évidence establishes that they were made, — that is not suffieient 
to overcome the strong eircumstances of the case. Mr. Jones had 
agreed with other parties, whose names I do not now recall, to go 
upon a prospecting expédition for them, or to allow them to stand in 
interest with him. He was a man of dissipation, and, aB shown by 
the évidence hère, in the habit of drinking about ail the time when 
he could find anything to drink that would produce drunkenness, and 
for that reason I should say that not very much importance is to be 
attached to his statements. 

But if we should give the greatest weight to them, — the weight that 
would be attached to the déclarations of a sober man, of deliberate 
ways and habits of mind, — I doubt whether it could be said that one 
having made one arrangement or agreement with certain parties to 
act with them in securing mines, and afterwards making another 
agreement with other parties, and going apparently in pursuance of 
the last agreement, with the means f urnished by his latest associâtes, 
could be said to be acting under and in pursuance of the first agree- 
ment. I do not believe that inference would be a fair one. If sev- 
eral persons associate themselves together by agreement to go out 
and discover mines, and some of them furnish the means of prose- 
cuting the enterprise, aB provisions and tools, and the like, and othera 
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go out and contribute their labor, and each party performs his part 
of the agreement according to its terms, it is clear enough, from the 
conduot of the parties, as well as their déclarations, that they are 
acting in fulfillment of their contract and agreement, whatever it 
may be; but when this agreement is apparently abandoned, and 
some new arrangement is made between new parties, and means are 
furnished by some of them, as arranged in the first instance, and 
others go out in the prosecution of the joint enterprise, any one 
would say, upon that çircumstance alone, that they are acting under 
and in pursuance of the last agreement, and not the first. And that 
is the situation of affairs hère. I do not think that it is open to dis- 
cussion, even, that Mr. JoneB, at the time he made thèse discoveries, 
was acting under his arrangement with Mrs. Johnstone. He had 
abandoned that, as he abandoned everything else, apparently, within 
a day or two after it was made, and taken up with this new idea, 
with the people who came to him last, and furnished the necessary 
articles for prosecuting his enterprise. His acquisitions during this 
time, as he got only a small interest in the property, must be taken 
to bave been made for himself, and thèse plain.tiffs were not inter- 
ested in them at ail;, and whatever remedy they, would bave against 
him or Mb représentatives for his breach of contract, they would hâve 
no right whatever to the property which he might acquire.when act- 
ing under this new arrangement, this new agreement, with Eobinson 
and his associâtes. 

That is the strbng reason in my raind which will enforce a decree 
for the défendants in this case. 

The bill was dismissed, and the défendants will recover. 



Huntinoton and others, Trustées, v. Litt&b Rock & Fï. S. R. Co. 
and others.* (No. 138.) 

Same v. Same. (No. 139.) 

(Circuit Court, E. S. Arkansas. April, 1882.) 

L Equitt — Deckbb CoNci.trsivB — FoKKcr.ostJKB of Moutgaôb — RailroAd 

BotîDB. 

Where the holders of railroad bonds, in an action to foreclose the mortgage 
given to secure payaient thereof, were represented by their trustées, and ap- 
peared in the cause and sbught and obtainéd certain orders, were heard froni 
time to time upon questions afieciiug thuir iaterest^ and contested thj vaLd- 

•See 7 Sup. Ct. Rep. 517. 
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ny of the final decrees by'filiHg bills of reviëw and prosecuting the samie to 
the suprême court of the United States, the decree passed in such suit is coa- 
clusive upon them. 
2. Same— Final Decree, how Modified on Set Aside. 

Final decrees in equity may be modified or set aside (1) by appeal within the 
time prescribed by iaw ; (2) by bill of review filed within the time allowed by 
law for an appeal, charging error apparent upon the record; and (5) by origi- 
nal bill charging fraud or newly-discovered évidence. 

In Equity. Demurrer to pétition filed after final decree. 

B. C. Brown and Moorfield & Story, for complainants. 

C. W. Huntington, for respondents. 

McCraby, J. Thèse cases are before the court upon demurrer to 
the pétitions of Frank Shaw and David S. Greenough, filed therein 
after final decreeB, and praying certain relief. The facts, so far as 
we deem it necessary to state them, are as follows : 

(1) Thèse suits were severally brought in 1874 to foreclose the railroad and 
land-grant inortgages, which had beeu previously executed by the défendant 
railroad company, and they were instituted by the trustées named in the 
mortgages for the use and benefit of the holders of the bonds secured by the 
mortgages. The présent petitioners were bondholders. 

(2) On the sixth of November, 1874, decrees were rendered foreclosing the 
mortgages and orderuig the sale of the mortgaged property for the purpose of 
paying the mortgage debt, with interest and costs. 

(3) On the tenth of December, 1874, the properties deseribed in the mort- 
gages were separately sold by the master, for $50,000 each, to George O. Shat- 
tuck, Francis M. Weld, and George Ripley, who purchased on behalf of and 
in trust for the bondholders. Thèse sales were duly reported to and con- 
firmed by the court on the nineteenth day of December, 1874. The decree of 
confirmation in the suit upon the railroad mortgage, No. 138, recites that — 

" George O. Shattuck, Francis M. Weld, and George Eipley, the purchasers 
of the property sold under said decree, being severally personally présent, dé- 
clare and state in open court, and désire the same to be entered of record, that 
it is their intention, immediately upon the confirmation by this court of the 
aforesaid sale, to organize a corporation under an act of the gênerai assembly 
of the state of Arkansas, approved December 9, 1874, entitled 'An act supple- 
mentafy to an act entitled an act to provide for a gênerai System of railroad 
incorporation, approved July 23,1868;' which corporation shall own, hold, 
and manage the property conveyed under the aforesaid sale, as well as the 
lands and property conveyed, or to be conveyed, under the sale held by virtue 
of the decree rendered on the sixth day of November last past in thè suit of 
Charles W. Huntington, Samuel H. Gookin, and EUsha Atkins, Trustées,?. Little 
Rock & Fort Smith R. Co. et al., — No. 139 upon the docket of this Court; and 
that any bolder of the bonds secured by the mortgage foreclosed by this suit, as 
well as of tbe bonds secured by the mortgage foreclosed by the aforesaid suit 
numbered 139, shall, upon the transfer of. his. bonds and his right to any of 
the proceeds of the sales of the railroad or land grant, under the aforesaid 
decrees in said suits numbered 138 and 139, within sixty days from the date 
of such organization, unless further time shall be given by the court, be enti- 
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tled to his proportlonal interest in the stock of said new corporation, upon 
the same terma and stipulations as any other holder of said bonds; but this 
shall not prevent such new corporation from requiring from any and ail hold- 
ers of said bonds the payment of nia proportion of the expenses attending 
said sales and purchases, and such other sums, not exceeeding flve per cent. 
on the principal of said bonds, as said corporation may deem it for its inter- 
est to require as a condition upon which said stock shall be delivered: pro- 
vided, that the same requirement be made of ail the other hoklers of said 
bonds: and provided further, that this stipulation shall not lirait the power 
of the aforesaid Shattuck, Weld, and Bipley to organize said corporation 
without notice, or of the corporation so organized to mortgage its property, 
or to reserve for its own use an amount of its capital stock not exceeding ten 
per cent, thereof." 

And the decree in the suit u; on the land-grant mortgage, No. 139, con- 
tained substantially the same récitals. 

(4) The following order was also made a part of said decree of confirma- 
tion in No. 139: 

"That said corporation shall, as part of the considération of such convey- 
ance, compromise or pay such claims against tbe Little Rock & Fort Smith 
Kailroad Company as C. "W. Huntington, George Ripley, and Henry A. Whit- 
ney may within one year from the date hereof approve, and on such terms 
and in such manner as they may prescribe." 

(5) On the twenty-second day of February, 1875, the above-named petition- 
ers, Shaw and Greenough, and onë Eichardson, filed their pétition in the land- 
grant suit.praying that the provision of the decree of confirmation last above 
quoted be strieken out, and for an extension of the time within which bond- 
holders might elect to take stoek in the new corporation, until the question 
ivhether such modification should be ordered couid be decided. Issue was 
joined npon this pétition, a hearing had, and at the April term, 1875, the 
court refused to modify the decree of confirmation in the manner desired by 
the petitioners, but added to the provision last above quoted the words 
•' Subject to the approval of this court," so as to require the aets of the com- 
mittee appointed to settle claims against the rail'way company to be approved 
by the court; and the court further ordered that 20 days' notice of the appli- 
cation for such approval should be given to the petitioners or their solicitors, 
and that they should be allowed to appear and oppose such approval, and to 
introduce évidence. It was further ordered that petitioners, and ail other 
bondholders. who had not yet expréssed their assent to the action of the trus- 
tées and the decree of the court, by taking stock in the new company, hâve 
the further time of 60 days in which to elect whether they would become 
membefs of this new company, or take theirproportional share of th'e'mon- 
eys iri court. '; ". . ' ' ' , ; , 

(6) The petitioners did not elect to become stockhoïders in the new corpo- 
ration upon th» terms prescribed by thèse decrees and orders, but in July, 
1875, they filed their bills of review to set aside the decrees of sale and con- 
firmation for alleged errors appearing upon the face of said decrees, To 
thèse bills of review the respondents demurred, and; Upon hearing, the de- 
murrers were sustained and the bills dismissed. The petitioners appealed 
from the decrees dismissing theii bills of review to the suprême court of the 
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United States, and, upon hearing in that court, said decrees were, on the flfth 
of April, 1880, afflrmed. 

(7) ïhe committee appointed to adjudicateclaims against the railroad Com- 
pany made their awards, as required by the decree, which, after notice to pe- 
titioners and a hearing, were confirmed. 

(8) The inaster who made the sales made his final report, which was ap- 
proved and confirmed by decree of the court, rendered in 1876. 

(9) After the décision of the suprême court above mentioned, to-wit, on 
the nineteenth day of October, 1880, the petitioners flled their pétitions now 
under considération, in which they aver that, in declining to comply with the 
terms of the decree of this court, and in filing their bills of review to set 
aside the same, and in appealing from the decree of this court dismissing 
said bills of review, they acted upon the advice of counsel, honestly believing 
that said sales were improperly made, and that the decrees conûrming them 
should be set aside. The petitioner Greenough set forth, as an additional 
reason, so far as he is concerned, that he was unable to comply with the terms 
of the decrees, for the reason that the bonds held by him were held in trust 
for parties who were unable to supply any money, etc. What the petition- 
ers désire is that they may now be permitted to make their élection, to sur- 
render their bonds and take stock in the new corporation, and such is their 
prayer. The trustées demur to thèse pétitions, and thereby raise the ques- 
tion whether the court has jurisdiction to entertain them. 

It is entirely clear that no proceeding whatever by the petitioners 
can be entertained as a part of the original suits. By the final de- 
crees no right was reserved to any of the parties, or to any others in- 
terested, to apply for further orders, and the court reserved no right 
to make such orders. 

Final decrees were rendered more than five years ago. It ianow 
too late to inquire whether they were in ail respects équitable and 
just ; but tbat they were so is fully established by the décision of the 
suprême court of the United States affirming the decree of this court 
dismissing the bills of review. Shaw v. Railroad Go. 100 U. S. 605. 
That thèse decrees are final, and that they are conclusive upon the 
petitioners, is a proposition too plain for argument. Thè petition- 
ers, as bondholders, were represented in those suits by their trus- 
tées; they were also cognizant of the proceedings, and they appeared 
in the cause and sought and obtained certain orders; they were 
heard from time to time upon questions affecting their interests, and 
they contested the validjty of the final decrees by filing bills of re- 
view and prosecuting the same to final décision in the suprême court 
of the. United States. Final decrees in equity may be modified or 
set aside in either one of three modes: (1) By appèal within.the 
time prescribed by law; (2) by bill of review filed within the time 
allowed by law for an appeal, charging error apparent upon the rec- 
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ord; and (3) by original bill charging fraud or newly-discovered évi- 
dence. The petitioners chose to adopt the second method of con- 
tèsting the decrees in question, and they are concluded by the ad- 
verse décision of the suprême court. It is, therefore, entirely clear 
that the petitioners hâve exhausted their remedy, so far as it was to 
be had by any form of proceeding in the original suits, and that if 
they hâve any remaining rights which a court of equity will enforce, 
they must seek relief by an independent and original proceeding, in 
which they must assert no right or claim in hostility to, or inconsist- 
ent with, the adjudications already had. It is not necessary, at 
présent, to détermine whether, in an original procédure, the petition- 
ers can show themselves entitled to relief without seeking a modifi- 
cation of the original decrees. What has been said disposes of the 
question now before us. The demurrer to the pétition is sustained, 
and the pétition will be dismissed. See Pacific B. R. v. Missouri 
Pac.Ry. Co. 2 McCrary, 227; [S. C. 3 Fed. Eep. 772.] 

Caldwell, J., concurs. 



BBIDGFOBD V. ClTT OF TUSOUMBIA.* 
(Circuit Court, uV, D. Alabama. 1881.' 

1. Municipal Corporation— Minutes. 

The rights of creditors or of third persons caimot be prejudiced by the neg- 
lect of the council to keep proper minutes, against the corporation ; what the 
council in fact did may be shown by évidence aliunde the record kept by it. 

2. Lobbyesg. 

After the council of a municipal corporation had practically agreed to mako 
a purchase from the plaintiif, but deferred final action until the sensé of the 
tax-payers could in some manner be taken upon the subject, the plaintiff 
agreed, in the présence of the council, to pay the major a small sum for circu- 
lating the pétition among the tax-payers. Held, under the facts of the case, 
that this did not amount to lobbying or corruption so as to taint with illegality 
the contract of purchase subsequently entered into. 

This suit is brought on three promissory notes purporting to hâve 
been given by the city of Tuscumbia, and signed by J. J. Davis, mayor, 
and J. H. Simpson, secretary, with the seal of the city attached; 
ail dated August 28, 1877, each for $750, with 6 per cent, interest 
from date, payable, respectively, in 18, 30, and 42 montas after date, 

•Reported by Joseph P. Hornor, Esq., of the New Orléans bar. 
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for a No. 3 chemical fire-extinguisher engine. The défense is— (1) 
Non estfactum; (2) that the city of Tuscumbia never purchased the 
engine for which the noteB purport to hâve been given ; (3) that the 
considération of the said notes failed, the said engine being worth- 
less as a fire extinguisher. 

The évidence shows that one Fitch, agent for the Babcock Manu- 
facturing Company, on or about July 9, 1877, called on the. mayor of 
the city of Tuscumbia and proposed to sell the city an engine for the 
extinguishment of fires, and asked that a meeting of the mayor and 
board of aldermen should be convened to consider the proposition. 
A meeting was called on the ninth of July, at which were présent.; 
according to minutes of the board, the mayor, Davis, and Aldermen 
Aydlett, Reedy, and Patterson, three of the four aldermen of which 
the board was composed. At this meeting Fitch made his propo- 
sition In writing, which was, in effect, to sell the çity a No. 3 Cham- 
pion chemical engine, as per printed descriptions, for $2,250, payable 
in three equal payments, at 18, 30, and 42 months, with 6 per cent. , 
interest ; the engine to be delivered at Louisville within 60 days, the 
city to pay freight. This proposition was not finally acted upon. at 
this meeting, it being suggested that the sensé of the tax-payers 
should be taken by pétition before final action. 

It was then agreed by Fitch, in the présence of the aldermen, that 
he would give the mayor $25 for the time and trouble required if he 
(the mayor) would circulate the pétition. Accordingly, the mayor, 
Davis, circulated a pétition and obtained many names of tax-payers 
thereto, making no secret of, but rather publisbing, the fact that he 
was to be paid therel'or. On the tenth of July, as appears by the 
évidence of the mayor, and Aldermen Patterson and Aydlett, and Sec- 
retary Simpson, but of which the minutes of the board make no 
mention, a meeting of the board was had, and the pétition of the tax,-* 
payera having been pfesented, the proposition of Fitch was accepted. 
Fitch having left town in the mean time, his written proposition was 
indorsed: "Acceptée! July 10, 1877." "Signed, Joe J. Davis, Mayor 
of Tuscumbia. J. H. Simpson, Sec,;" with the seal of the city at- 
tached;'and the same was forwarded by mail to Fitch, at Louis- 
ville, Kentucky. Thereafter, about August 28, 1877, the engine and: 
appurtenances, as per proposition, were delivered at Tuscumbia, the 
city treasurer paying the freight thereon. A trial of the engine^ 
was then had, in the présence of the mayor. and other dignitaries,- i 
and a number of the citizens of the tpwn, which trial was satisfac- 
tory; and thereupon the engine was accepted and the notes in suit'. 
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given. As appears by the minutes of the board on the fourteenth 
of August, 1877, the mayor and marshal were appointed a cornmit- 
tee to hâve an engine-house and stable erected, and on the eighth of 
October following, the mayor's aecount for building the engine-house 
was allowed, and steps were taken towards selecting a fire company. 

The engine remained in the custody of the city authorities, occu- 
pying the engine-house so built, and was subsequently, at Christmas, 
1877, and again in 1878, (date not fixed,) employed at fires, but at 
neither time did it render satisfactory service. The testimony of 
several experts, notably the chief of the Louisville fire department, 
has been given as to the value of such engines for the extinguish- 
ment of fires, and the défense has offered the opinions and expé- 
riences of several persons who are not experts on the same subject. 
No complaint appears to hâve been made by the city authorities of 
the inefficiency of the engine until payment was demanded of the 
notes; and the engine is now, and has been continuously since the 
purchase, in the possession and control of the city, without tender to 
plaintiff. 

Walker ê Shelby and L. B. Thornton, for plaintiff. 

Wm. Cooper and Ex-Gov. Lindsey, for défendant. 

Pardee, J. The argument in this case has taken a wide range, 
— much wider than 'is necessary for the décision of this case. There 
can be no doubt at ail, under the facts in this case, that the mayor 
and board of aldermen of the city of Tuscumbia purchased the en- 
gine, and incurred the several obligations to pay the same, for and 
on aecount of the city of Tuscumbia. They had the authority to make 
the purchase. Mayor, etc., of Birmingham v. Rumsey, 63 Ala. 353 ; 
1 Dill. Mun. Corp. §§ 93, 94, pp. 210, 211. See Charter, Acts Ala. 
Sess. 1865-6, p. 191. As they had the authority to make the pur- 
chase, they, of course, had the authority to obtain terms and enter 
into the necessary contracts, provided they were not restricted in 
that behalf by their charter, which is not claimed in this case. • See 
Trustées v. Moody, 62 Ala. 389. 

The burden of proof is on the défense to show the want of consid- 
ération pleaded. This has not been shown ; on the contrary, from 
the weight of évidence in the case, I am satisfied that the engine in 
controversy, when taken care of and handled by a capable person or 
persons, is a valuable machine, and can be of great assistance in 
the extinguishment of fires. Thèse conclusions would seem to dis- 
pose of the case, but the counsel for the défense hâve strenuously 
and learnedly urged two propositions to defeat the plaintiff's demand 
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that I hâve no hésitation in passing upon. It is said that the ac- 
ceptance of the contract by the mayor and board of aldermen cannot 
be shown save by the minuteB in writing of the meeting at winch the 
acceptance was ordered, and as such record shows no meeting, none 
ean be proved. 

In DilL ftlun. Corp. it is said : 

"But a distinction has sometimes been drawn between évidence to eonfcra- 
dict facts stated on the record and évidence to show facts omitted to be 
stated upon the record. Paroi évidence of the latter kind is receivable unless 
the law expressly and imperatively requires ail matter to appear of record, 
and makes the record the only évidence." See 1 Dill. Mun. Corp. § 237; 
Bank, etc., v. Bandridge, 12 "Wïieat. 64. 

"The rights of creditors or of third persons cannot be prejudiced by the 
neglect of the council to keep proper minutes, against the corporation. 
What the council in fact did may be shown by évidence aliunde the record 
kept by it." Bigelow v. Perth Amboy, 1 Dutch. 297; San Antonio v. Lewis, 
9 Tex. 69 ; Trustées v. Cagger, 6 Barb. 576. 

The case of Perryman v. Greenville, 51 Àla. 507, does not conflict 
with thèse propositions. The corporation in that case proved, by its 
record of proceedings, that a certain allowance claimed by the de- 
fendant, one of its officers, was not made by the council, and the su- 
prême court held the records or minutes admissible, saying that they 
were the best and only évidence of the fact that such an allowance 
had or had not been made. My attention has been called to no Ala- 
bama case supporting the defendant's pretensions in this regard. 
The other proposition argued is that as Fitch, agent, paid the mayor 
$25 for circulating the pétition for the purchase of an engine among 
the tax-payers, that it amounted to lobbying and corruption, so as 
to taint with illegality the contract of purchase; relying on ÏVist v. 
Child, 21 Wall. 441. 

A sufficient answer to this îs that no such défense îs pleaded in 
the case ; but I deem it proper to say that the évidence shows that 
the agreement to pay the mayor for circulating the pétition was after 
the purchase had been practically agreed upon by the board of alder- 
men, and no intention to corrupt any one, and no actual corruption, 
appears or can be fairly inferred from ail the facts in the case. On 
the whole case I am satisfied that plaintiff is entitled to judgment for 
the amount of notes sued on, principal and interest, and as a jury 
has been waived and the case submitted to the court, such judgment 
will be entered, with costs. 
v.l6,no.9— 58 
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Plant v. Anderson.* 
(Circuit Court, N. B. Alaàama. 1883.) 

1. Execution— Shebiff. 

An exécution delivered to the sherifî of one county, and by him acted under, 
is invalid in the hands of the sheriff of any other county. It is the imperative 
duty of the first sheriff to return it into court, and it cesses to hâve force or 
effect. 

2. Sheriff's Deed. 

A sheriff's deed cannot be impeaehed collaterally. 

Pardee, J. In this case the jury was waived and the cause was 
tried by the court. The plaintiff claims under a sheriff 's deedreciting 
two judginents, two exécutions, a levy, and a sale to plaintiff's vendor, 
and a conveyance from the grantee in the sheriff's deed to plaintiff. 
The only question raised is as to the life and validity at the time of 
the sale of one of the exécutions, by reason of its first having been 
delivered to the sheriff of Franklin county, who represents he levied 
on property in Colbert county, and then the exécution was not re- 
turned to the court, but was banded over to the sheriff of Colbert 
county, who proceeded to sell the property. That the sheriff of Col- 
bert county made another levy before selling is recited in his deed, 
but not returned on the exécution. The authorities cited in 7 and 9 
Ala. go far towards holding that an exécution delivered to the sheriff 
of one county and by him acted under, is invalid in the hands of the 
sheriff of any other county. 

It is the imperative duty of the first sheriff to return it into court, 
and it ceases to hâve force and effect. On the other hand, it is clear 
that a sheriff's deed cannot be impeaehed collaterally. None of thèse 
matters do I ûnd it necessary to pass upon. 

The other judgment, exécution, levy, and sale appear to be unim- 
peached, and are sufficient to make out plaintiff's title, which is an- 
terior to, and better than, defendant's title. 

The suit was commenced February 12, 1879; the rents due, there- 
fore, commence from twelf th February, 1878. The évidence shows 
the rents to be worth from $7.50 to $8 per month, or $90 to f 96 per 
year. 

Let a judgment be entered for the plaintiff for the property, and 
for rents at f 90 per year from February 12, 1878. 

• 

*Keported by Joseph P. Hornor, Esq., of the Kcw Orléans bar. 



àmebicak iboîi co. v. ànglo- american boofinâ 00. 915 

Amebican Ibon Co. v. Anglo- American Koofing Co. 

(Circuit Court, S. D. New York. May 25, 1883.) 

Patents fou Inventions— Want of Novelty. 

There is no patentable novelty in the subject-matter of a patent for a me- 
tallic roofing or covering made of a séries of corrugated shingles, to be secured 
to the roof by nails, as are ordinary wooden shingles, one shingle overlapping 
another, so as to cover the nail holes in the lower shingle. 

WaiAace, J. The claim of complainant's patent, alleged to be in- 
fringed by défendant, is for "a metallic roofing or covering, made of 
a séries of corrugated Bhingles." The métal shingles are secured to 
the roof by nails, as are ordinary wooden shingles, one shingle over- 
lapping another, so as to cover the nail holes in the lower shingles. 

There is no patentable novelty in the subject-matter of the claim. 
Metallic roofing laid in small sheets, the edgeB of which were lapped 
over each other by various devices, was old. Corrugated métal 
roofing was old. Corrugated metallic roofing laid in sheets, a section 
of one sheet overlapping part of another sheet, is described in the 
patent granted to Charles C. Scarf, June 10, 1869 ; and the gist of 
his invention was in employing a felt lining for the corrugated métal 
plates, in order to make the joints or seamstight. 

This being the prior state of the art, it was open to the patentée to 
improve the mode of fastening the sheets or plates of corrugated métal. 
If he had employed new devices, or old ones that were not obviously 
applicable, but were useful, his improvement might hâve been in- 
vention. Wbat he did, however, was merely to adopt for the fasten- 
ing and laying of his metallic shingles the means which had always 
been employed for laying and fastening wooden shingles. Such an 
application of old instrumentalities to a new but cognate use, did not 
involve original thonght or inventive skill. 

The bill is dismissed. 
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The Orient.* 
Baker and others ». Mebchants' Mut. Ins. Co.* 

(Circuit Court, B. D. Louisiana. June, 1883.) 

1. Seaworthy. 

Seaworthy, in the sensé used,.means In such a condition of strength and 
soundness as to resist the ordinary action of the sea, wind, and waves during 
the contemplated voyage. A ship is seaworthy, in this sensé, when her hull, 
tackle, apparel, and fumiture are in such a condition of soundness and strength 
as to withstand the ordinary action of the sea and weather. 

2. Same — Bukden of Pboof. 

Where it was established that the vessel was sound and seaworthy for two 
years preyious to her loss, and that she was wrecked in a cyclone, the burden 
of proof is upon the insurers to establish, satisfactorily, the alieged unseawor- 
thiness. 

S. Atlantic Océan. 

The loss of a vessel wrecked in the Gulf of Mexico la covered by a policy of 
insurance containing a spécial clause by which the ship is limited " to navigate 
the Atlantic océan between Europe and America ;" the Uulf of Mexico being 
a part of the Atlantic océan. 

Àdmiralty kppeal. 

Richard De Gray, J. R. Beckwith, Charles B. Singleton, and Richard 
H. Browne, for libelants. 

Thomas H. Kennedy, Joseph P. Hornor, and Francis W. Baker, for 
défendants. 

Pardee, J. There are two questions of fact in this case upon which 
the parties differ: (1) Was the Orient seaworthy when she left the 
port of Liverpool on the voyage during which she was inBured ? (2) 
Was she seaworthy when she sailed from Ship isHnd on the voyage 
during which shë was wreoked and lost ? Seaworthy, in the sensé 
used, means in such a condition of strength and soundness as to re- 
sist the ordinary action of the sea, wind, and waves during the con- 
templated voyage. A ship is seaworthy in this sensé when her hull, 
tackle, apparel, and furniture are in such a condition of soundness 
and strength as to withstand the ordinary action of the sea and 
weather. See 19 How. 167; 1 Curt. 148. 

" It is sufficient, on a question of seaworthmes8, if the vessel was fit to 
perform the voyage insured, as to ordinary périls — the underwriters are 
bound as to the extraordinary périls." 2 "Wash. C C. 480. 

•Reported by Joseph P. Hornor, Esq., of the Kew Orléans bar. 
Afflrmed. See 7 Sup. Ct. Rep. 831. 
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And in the same case it was held : 

"Ineonsideringtheevidenceof seaworthiness, when a rational groundislaid, 
as in this case, for the disability of the vessel to perf orra the voyage, by proof 
of severe gales to which ahe was exposed on the voyage; and more especially 
where, as in this case, the former condition of the vessel, for the two preced- 
ing 3'ears, is proved to be that of a sound and seaworthy vessel, the burden of 
proof is thrown upon the underwriters to prove satisfactorily to the jury th»* 
she was not seaworthy, and sulflciently strong to perforai the voyage." 

In this case of the Orient it is established beyond controversy that 
the Orient waB sound and seaworthy for more than two years pre- 
ceding, and that she was wrecked in a cyclone or storm of terrifie 
force. The burden of proof is, therefore, upon the insurers to establish 
satisfactorily the alleged unseaworthiness of the Orient .at the times 
alleged. The unseaworthiness alleged at Liverpool relates to the 
mizzen-mast, which is said to hâve been affected with dry rot to such 
an extent as to render it insufficient in strength to withstand the 
ordinary périls of the sea. The évidence ofïered on this point the 
testimony of several gentlemen that 10 months afterwards the stump 
of the mast showed that when it went overboard it broke nearly 
square ofl, and that the stump further showed that at the time of ex- 
amination it was three-fourths affected with dry rot. 

No satisfactory évidence was offered to show the rapidity or slow- 
ness with which dry rot affects timber, and the experts disagreed as 
to the kind of timber of which the mast was made. Against this 
showing it is proved that as late as the ship was inspected by the 
respondent's surveyor, in May following the policy, even as late as 
the ship sailed on her last voyage in September, there was no appar- 
ent rot about the mast, and that the mast stood well on the voyage 
from Liverpool to New Orléans, and on her last voyage withstood, 
without faltering, the unprecedented storm in which the ship was 
lost until her topsail was split or blown away, until the ship was 
thrown on her beam ends, and then until the rigging was purposely 
eut to send the mast overboard. Considering that the mizzen-mast 
is the least ; supported of any mast aboardthe ship, as the braces 
run forward and the mast cannot be supported aft like the fore and 
main mast, and considering that the mizzen-mast in the Orient stood 
ail the strains shown and finally had to be eut away, it is asking too 
much, on a theory of dry rot and the opinion of unscientific experts, 
to ask a court to find such a mast not sufficiently stanch and strong 
to withstand the ordinary .périls of the sea. Dry rotted, as proctora 
claim, it would hardly hâve stood under the weight of its own apars,, 
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and would certainly hâve gone over tbe bowa on the first breath of 
wind wben its sails were set. 

Tbe unseaworthiness alleged at Sbip island, at the time the last 
voyage was entered upon, is in relation to the mizzen-masi, and the 
leaky condition of tbe ship. As I hâve considered the matter of tbe 
mizzen-mast, tbatmaybe considered outof the question. The same 
may be said of the grounding of the ship on the bar when first towed 
out of Bhip-island harbor, for the ship bas been brougbt back to this 
port, and now lies in tbe river, ail of which is shown in the record, 
an unanswerable witness to tbe faet that such grounding did not im- 
pair tbe seawortbiness of the hull, thus overthrowing ail conclusions 
and théories that by terrifie pounding on the sand-bar ber bottom 
was injured, so as to cause her to leak to such an extent that it was 
dangerous to send her to sea. The ship's condition to-day is a vin- 
dication of tbe board of survey that convened aboard her after the 
grounding, and of the report made by the diver Burris of the results 
of his examination following. The leakage, then, at Ship island is 
reduced to the causes whicb the libelant admits : the opening of the 
upper seams in the ship's sides, caused by the lying in this climate 
waiting for cargo, and loading, from June to September. The 
amount of this leakage is the only inquiry open for serious dispute. 

The respondent has produced tbe évidence of 14 witnesses, — ail of 
the crew, — who, in the main, swear to excessive leaking, and to exten- 
sive pumping before and after the ship sailed. An analysis of tbeir 
testimony shows that except Franz, the carpenter, none of them 
sounded the pumps or had any accurate idea of the water the ship 
was making, and their statements are so conflicting and their anïmus 
so évident, that, outside of tbe facts of the ship's leaking and tbeir 
pumping, very little light is obtained from them. The witness Franz 
had an opportunity to know tbe condition of the ship, and his first 
évidence was that the sbip made 36 inches in 24 hours, and his cor- 
rected évidence was that she made 36 inches in 12 hours. The wit- 
ness Nesbit says that at the time of sailing the ship made 36 to 38 
inches in 12 hours, but he never sounded the pumps, and, aside from 
his position as second mate, there is no reason to infer that he knew 
any more of the actual leakage of the ship than any other seaman on 
the ship. As to the pumping actually done, no man can take tbe 
statements of thèse 14 witnesses and reach a conclusion that should 
settle any rights in a court of justice. On the other aide are pro- 
duced the stevedore, whose men pumped tbe Bhip while she was load- 
ing, his deputy, who kept the time at the pumps, the surveyor of the 
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timber which was put aboard, the first mate, and the master of the 
ship. They ail had opportunity to know the facts about which they 
testified, and their statements are intelligent. Promthemit appears 
that the ship made considérable water through her upper seams : ac- 
cording to the master, 30 to 32 inches in 12 hours; according to 
the mate, 36 incheB in 12 hours. This amount corresponds with the 
corrected statement of Franz, the carpenter. 

It may, then, be taken as an established fact that when the ship 
got her full cargo her upper seams were opened from the heat, and 
that through those seams she took in water so as to show three inches 
per hour in her pump-wells. The question now is whether such leak- 
age rendered the ship unseaworthy. A number of experts, ship cap- 
tains and others, bave given opinions. The weight of thèse opinions 
and the common sensé of the matter is that where a ship's seams are 
opened from being out of the water, and exposed to the air in a hot 
climate, that loading the ship down so as to cover the seams with 
water will soon cause tbern to close by the swelling of the timbers, 
. and that a leakage from such cause is not unusual, and when within 
the control of the ship's pumps does not âffeet the ship's seaworthi- 
ness. This was practically the case of the Orient. An effort has 
been made to prove that the leakage of the Orient was unusual and 
dangerous, and beyond the control of her pumps. It has failed; the 
weight of évidence is the other way. Again, ithas been argued that 
her water-logged condition aided her wreck in the cyclone. The re- 
liable évidence in the case is that she was pumped dry at midnight; 
that the second mate said she was kept so during the mid watch ; and 
that the storm struck her about 4 o'clock in the morning. Aside 
from the burden of proof being on the respondent, I am affirmatively 
satisfied, from ail the évidence in this case, that when the Orient 
sailed on her last voyage she was in such a condition of strength and 
soundness in her hull, apparel, tackle, and furniture as to render her 
capable of resisting and withstanding the ordinary action and périls 
of the sea, winds, and waves for and during thevoyage cohtemplated. 
There remains in the case a question of law and fact to be deter- 
mined; it is whether the policy of insurance covers risksandloss in 
the Gulf of Mexico. That it was the intention of the asstfred and thé 
understanding of the company to cover such riskB and loss'is hardly 
to be disputed. This was the home port of the vessel, to which she 
was bound when the policy issued, and from and'to-this port has she 
been voyaging for several years, during which time the compàny has 
been receiving premiums from the owners, and the latter bave beeo' 
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confiding in the sufficiency of their policies. Whenever the ship 
visited this port the surveyor of the company has inspected and re- 
ported her condition. When the ship's loss in the gulf was reported 
in this city, before any demand was made on the company, the com- 
pany, assuming its responsibility under its policy, filed a bill to perpet- 
uate testimony as to the means of loss, to meet the demand for insur- 
ance that it knew would be made. And in the salvage case, long after 
a full knowledge of ail the facts as to the loss and the abandonnant 
had been made to the company, the company intervened in the sal- 
vage proceedings to ask that a separate sale of ship and cargo might 
be made for the protection and interest of owners. 
The policy, so far as it bears on this point, reads : 

" To navigate the Atlantic océan between Europe and America; to be cov- 
ered in port and at sea." 

This clause is written by hand in one of the otherwise blank 
spaces in the policy. 

" Warranted by the assured not to use port or porta in eastern Mexico, 
Texas, nor Yucatan, nor anchorage thereof, during the continuance of this 
insurance. Nor ports in the "West India islands between July 15th and Oc- 
tober 15th." 

This clause is one of the printed clauses in the policy. 

This latter clause shows from the contract itself that it was the 
intention and understanding, if not direct agreement, of the com- 
pany that the insurance should cover the Gulf of Mexico, else why 
was the warranty required ? The rule invoked, that written clauses 
in a contract control printed clauses, prevails only so far as there is 
a conflict between them. Goicoechea v. Ins. Co. 6 Mart. (N. S.) 55; 
Wallace v. Ins. Go. ê La. 291; 2 Wash. G. G. 1Î5. 

So far as there is any conflict between thèse clauses let the writing 
prevail; but for ail that, the latter clause was in full force between 
the parties, and it goes to show that the parties understood that the 
terms "To navigate the Atlantic océan between Europe and Ameri- 
ca" cpvered the Gulf of Mexico. 

Geographically the Atlantic océan is that branch of the gênerai 
océan which séparâtes the continents of Europe and Africa from 
America. See Amer. Ency. and Chamb. Ency. verbo "Atlantic 
Océan." The Gulf of Mexico is a basin of the Atlantic océan in- 
closed by the United States, the West Indies, and Mexico. See Amer. 
Ency. verbo "Gulf of Mexico;" Chamb. Id. A gulf is usually an 
arm of the sea which seems to hâve encroached upon the land, such 
as the Gulf of Mexico, etc. See Mitchell's Modem Geography. 



THE G. G. KING. 921 

"Gulf, an ara of the océan." Ency. Britt. "Ail the gulfs, ail the 
inland seas, form only portions detached, but not entirely separated, 
from that universal sea denominated the océan." First Ency. of 
Geography, 187. "Gulf; an arm or part of the sea;" "Mexico, Gulf 
of ; a large bay or gulf of the Atlantic." See Bées, Ency. vols. 16 
and 24. 

If the Gulf of Mexico is "an arm of the Atlantic océan;" "a basin 
of the Atlantic océan;" "a part or portion of the Atlantic océan," — it 
would seem not so very extravagant to hold that, in a contract where 
the intention of the parties run that way, it is covered by the gên- 
erai term "Atlantic océan." 

In Wood, Fire Ins. § 498, it is said that "conditions or restric- 
tions contained in a policy may be considered waived by a knowledge 
on the part of the insurer of faets inconsistent therewith. In such 
cases the insurer may be estopped to insist upon the condition." 
See, also, V. S. v. Hunter, 15 Fed. Eep. 712. "Another rule of law, 
just as well settled, is that the obligation of a contract is what the 
parties intended it to mean when they entered into it. What they 
both understood to be the contract, that is the contract; and to 
arrive at the understanding of the parties, the courts are authorized 
to look at the circumstances which surrounded them when they made 
it." Van Epps v. Walsh, 1 Woods, 598. 

For ail thèse reasons of law and of fact, it seems that this last 
question must also be disposed of adversely to the respondent. On 
the whole case I hâve no doubt that the libelants are entitled to re- 
cover the full amount of the policy, and a decree will be entered to 
that effect, and for interest at 5 per cent, from January 4, 1883, 
and ail costs. 



The G. G. King. 
[District Court, 8. D. Florida. May 15, 1883.) 

Costoms Duties — Seizure of Peiushable Pboperty— Rev. St. §} 3095, 3086, 
AND 938 — Delivery on Givras Security. 

Where property taas been seized by a collector of customs, and reported for 
libel and forfeit under section 3095 of the Revised Statutes, and has been at- 
tachée!, and is held in the custody of the collector, according to section 3086, 
it is held in custody of the collector as keeper, but it is only so held " to abide 
adjudication by the proper iribunal, or other disposition according to law," 
and, under the provisions of section 938, may be delivered to the claimant upon 
payment of duties and giving bond ; and in the case of perishable goods, in 
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cases of admiralty, the tenth rule gives claimants a right to hâve tlieir claims 
considered, and, upon giving sufflcient seeurity by deposit or stipulation, to 
hâve their property delivered to them or sold. 

2. Bame— Court to Décide as to Disposition of Pboperty. 

It is the court, and not thé collector, who is to décide how property once 
libeled is to be disposed of,— whether delivered to the claimant or sold,— aud 
the custody of the collector is terminated by such décision. 

3. Same — Oudeb op Delivery— Marbhal. 

In such a case the warrant or order for delivery of the goods should run to 
the marshal, who will serve a certificate thereof upon the collector. 

In Admiralty. Libel for forfaiture. Pétition of J. P. Williams 
for delivery of perishable cargo. 

J. P. Williams, for himself. 

G. Bowne Patterson, U. S. î)ist. Atfcy., for the United States. 

Locke,. J. , This is a pétition by an owner of a portion of the cargo 
of said schooner, which he allèges to be perishable and liable to dam- 
age, praying that the same may be delivered to him upon his fur- 
nishing sufficient seeurity. 

There has. been no gênerai claim for the property by the owners 
or the agents of the vesgel, and this claim is made in behalf of a 
portion of it on account of its character, and liability to perish ; it be- 
ing tropical fruit and vegetàbles in the heated hold of a small vessel. 

The property was seized by the collector of customs, and reported 
for libel and forfeiture under section 3095 of the Eevised Statutes, 
and has been attached and is held in the custody of the collector ac- 
cording to section 3086, Eev. St. 

The claimant states on oath that he has tendered the amount of 
duties to the deputy collector in charge, but that he has refused to 
give him a certificate of tho payment of them. The property is held 
in custody of the collector as keeper, but it is only so held "to abide 
adjudication by the proper tribunal, or other disposition according to 
law." 

The 938th section of the Eevised Statutes provides that it may be 
delivered to the claimant upon payment of duties and giving bond, 
and in the case of perishable goods, in cases of admiralty, the tenth 
rule gives claimants a right to hâve their claims considered, and, 
upon giving sufficient seeurity by deposit or stipulation, to hâve their 
property delivered to them or sold. It is the court, and not the col- 
lector, who is to décide how property once libeled is to be disponed 
of, — whether delivered to the claimant or sold, — and the custody of 
the collector is terminated by such décision and must yield to it, so 
that the disposition may be completed. 
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Attorney General Taney, in the case of TheCrown Jewels, 2 Op. 
477, says: 

"Whether the custody be in the collector or marshal the goods would be 
under the control and pow«r of the court, and subject to its direction. The 
offlcer having actual possession of them is but the servant of the court, and 
perforas a winisterial duty only in keeping and taking care of the goods." 

Judge Blatchfokd says, in U. S. v. One Pièce of Silk and Other 
Property, 13 Int. Rev. Rec. 58: "The collector is its officiai keeper 
for the court after process, and the court has as full control over it 
in the hands of the collector, and as full power to compel obédience 
by the collector to ail orders of the court respecting it, as if it were in 
the hands of the marshal under process;" and this I understand to 
be the law. 

This is a civil cause in admiralty, and the disposition of the prop- 
erty may be decided in accordance with admiralty practicè as well as 
by statutory enactment, (The Alligator, 1 Gall. 149,) and the provis- 
ions of the tenth rule of admiralty, I consider, furnish a guide and 
authority for proceeding in such cases. This rule provides that where 
goods are perishable the court may, upon application of either party, 
order the same to be sold, or, upon the application of the claim- 
ant, order a delivery to him upon depositing so much money as the 
court may order, or upon his giving a stipulation in such a sum as 
the court shall direct. It iB not an invariable law that duties on 
goods must be paid before they are delivered; ail that is required is 
that they should be paid or "secured" before such delivery. It is true 
that, the property being libeled for forf eiture, the importer cannot be 
permitted to make a regular entry, nor is he entitled to a permit for 
the delivery of the goods from the collector; but he is entitled to the 
privilège of paying or securing the duties and having the benefit of 
such action. If on account of any misunderstanding, or question of 
any conflict of authority on account of the libel herein, the collector 
déclines to give a certificate of the payaient of duties, it does not seem 
just that the importer should suffer by having his property held, when 
subject to damage, until such question may be settled, when it ap-, 
pears that he has done what is within his power to comply with the 
law. It is as much the duty of the court to sec that the government 
is protectedin the payment of duties as it is of the collector, or as it 
is to enforce forfeiture, and the circumstances of the case appear to 
justify a delivery under rule 10, upon sufficient security being given, 
either by a deposit or stipulation to secure any dutieB which may be 
found to be due, as well as the entire value of the property. 
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The proceedings hâve been conducted in open court, appraisers 
hâve been appointed, aworn, and filed their report, and the United 
States district attorney has had notice, and offers no opposition to 
granting the prayer of the pétition upon a deposit of a sufficient 
amount to secure the government for the entire value of the property 
and the duties. 

To whom should the warrant or order for such delivery run? The 
marshal is the messenger and executive officer of the court to enforce 
its orders. The final judgment of the court, deciding upon the dis- 
position of the property, détermines the collector's custody of it, and 
if a disposition extends beyond simple custody, it must be the mar- 
shal who must carry it into effect. If the order was to sell, it would 
be the marshal who would sell. In this case I am of the opinion 
that the order of delivery should be made to the marshal, who will 
serve a certified copy thereof upon the collector. 



Copb and others v. Vallette Dry-Dock Co.*^ 

(Circuit Court, E. D. Louniana. June, 1883.) 

1. Bai/vàoe — Maritime Service. 

A. service is not necessarily a maritime service because rendered upon the 
high seas or a navigable river ; it must havè some relation to commerce or nav- 
igation ; some connection with a vessel employed in trade, — with lier equip- 
ment, lier préservation, or the préservation of her crew. 
Thacker'ay v. The Former, Gilp. 524. 
9. Bame— Det-Dock. 

A dry-dock which had remained securely and permanently mobred to the bank 
for a period of 14 years, was not a subject for salvage services ; it partook more 
of the nature of a fixture attached to the realty, than of a boat or ship. 

Admiralty Appeal. [See 8. C. 10 Fed. Eep. 142.] 
On the fifteenth day of December, 1881, the British steamer Clin- 
tonia, while proceeding down the Mississippi river in front o*f New 
Orléans, took a sheer and collided with the Vallette dry-dock, moored 
on the right bank of the river, breaking a large hole in the side of 
the dock, which at once began to leak, whereupon two or more tug- 
boats went to its assistance, pumped it out, and prevented it from 
8inking, and then libeled it for salvage. There was a plea that the 
court had no admiralty jurisdiction. 

•Beported by Joseph P. Hornor, Esq., of the New Orléans bar. 
Afflnned. See 7 Sup. Ct. Rep. 33fl. 
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j. R. Beckœiïh and Chas. S. Rice, for libelants. 

M. M. Cohen, for claimants. 

Woods, Justice. Upon the findings of facts the question ïs pre- 
sented whether the services rendered by the libelants to the Vallette 
Dry-dock Company were of such a nature as to give the district court 
and this court, sitting in admiralty, jurisdiction over this case. We 
are of opinion that the services did not partake of the nature of sal- 
vage services. The structure to which they were rendered was not de- 
signed for navigation, and being practically incapable of navigation, 
it had no more connection with trade or commerce than a wharf, a 
ship-yard, or a fixed dry-dock, into which water-crafts are intro- 
duced by being drawn up on ways. As shown by the findings, it 
had remained securely and permanently moored to the bank for a 
periodof more than 14 years. It partook moreof the nature of a fix- 
ture attached to the realty than of a boat or ship. 

A service is not necessarily a maritime service because rendered 
upon the high seas or a navigable river. It must be a maritime 
service; it must hâve some relation to commerce or navigation; 
some connection with a vessel employed in trade, — with her équip- 
aient, her préservation, or the préservation of her crew. Thackeray 
v. The Farmer, Gilp. 524. 

So, in the case of The Hendrîck Hudson, when the hulk, a disman- 
tled steam-boat, fitteol up as a hôtel and saloon, had got ashpre, and 
it became necessary to lighten her by pumping, and a steam-pro- 
peller was employed for that purpose, whose owners afterwards filed 
a libel for salvage, it was held that the hulk was not at the time 
engaged in commerce and navigation in such a sensé as to be liable 
in rem in admiralty. 3 Ben. 419. 

A case in ail respects similar to the présent one was decided by 
Mr. Dillon, lately circuit judge for the eighth circuit. We refer to 
the case of The Salva Wrecking Company in the United States cir- 
cuit court for the eastern district of Missouri. It has not been 
j;eported, but we hâve been furnished with a copy of the opinion 
delivered. It was a suit in personam to recover for salvage services 
for raising docks similar to the Vallette dry-dock, which, without 
breaking away from shore or parting the cables, had sunk so deep 
that they could not be raised by their own pumps. It was held that 
the services did not relate to navigation business, or commerce of the 
sea or public navigable waters, in such a sensé as to make the 
services maritime, and the libel was dismissed for want of jurisdic- 
tion. 
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The cases cited by counsel for libelants are cases of derelict, or of 
property found floating at sea, or wrecked or washed upon the shore. 
Tàber v. Jenny, 1 Spr. 322; Fifty Thousand Feet of Timber, 2 Low. 
64; A Baft of Spars, 1 Abb. Adm. 485 ; Twenty-three Baies of Cotton, 
9 Ben. 48. Otber cases cited refer to salvage services rendered 
boats of différent kinds. The Old Natchez, 9 Fed. Rep. 476 ; Maltby 
v. A Steam Derrick Boat, 3 Hughes, 477; The Senator, Brôwn, Adm. 
372; The Union Express, Id. 516. 

Thèse cases are not in conflict with the viewB expressed in this 
case. 

Our conclusion is that neither the district court nor this court has 
jurisdiction of this case, and the libel must theref ore be dismissed. 

Pabdee, J., concurs. 

See The Hyderabad, 11 Fed. Rep. 749, and note, 758 j The Vineenz Pinotti, 
infra. 



The Vincenz Pinotti.* 
Circuit Court, E. V. Louisiana. May, 1883.) 

TCWAGE CONTKACT — MeASURE OF DAMAGES. 

The rule for the measure of damages for the violation of a towage contract 
is the contract price, less the espenae necessary to complète the contract ; and 
where the master of the vessel to be towed refuses to state what he paid to 
other tow-boats for the same labor, the court will award the contract price as 
damages. 

Admiralty Appeal. 

W. S. Benedict and W. C. Cage, for libelani. 

Emmet D. Craig, for claimants. 

Pabdee, J. The case made shows a clear, unreasonable breach of 
a towage contract, fully entered upon, and the only question in the 
case that would justify an argument is the amount of damages to be 
awarded. The rule in such cases I understand to be the contract, 
price, less the expense necessary to complète the contract. The con- 
tract price is admitted to hâve been 55 cents per ton on a tonnage of 
633 tons, amounting to $348.15. There is no évidence in the record 
showing the expense of completing the contract after the breach on 
the part of the bark. The agent of the Flora, the contracting tow- 

*lîcported by Joseph P. Hornor, Esq., of the New Orléans bar. 
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boat, says that thé running expense of the Flora îs about $30 per 
day and four barrels of coal per hour, but tbere the investigation 
stopped. The master of the bark, when asked what agréèrent he 
made with the tow-boats that completed the towage, refused to an- 
swer, and, in ref using, was sustained by his proctor. This question, 
if answered, would hâve shown what the actual cost of furnishing 
the towage was, and while it œight riot hâve been conclusive upon the 
libelant, would hâve been soiaewhat of a guide to the court. If the 
claimant desired to reduce the damages, the master should hâve 
answered the question propounded to him, and furnished other évi- 
dence to show the actual expense to the Flora in case she had com- 
pleted the towage. As this evidencewas not furnished, there is noth- 
ing left for the court to do but award the contract price as damages. 
The judgment of the district court is affirmed, with costs. 

. See The Leipsio, 10 Fed. Réf. 585, and note, 591 ; The Uyderabad, 11 Pbd. 
Ekp. 749, and note. 758. 



Thb W. B. Cabtlb. 
<Cireutt Cowrt B. D. Michigan. May 8, 1883.) 

IjZBKL ASAIUBT TtTG — NEGLIGENCE— OBOSS-LiBBIi— BECHEE. 

Where a libel is flled against a tug for négligence,- and a cross-lïbel by the 
owners of the tug for towage services, and the libelant recovers his damages, 
less the value of the towage services, no mention beingmade of thecross-libel in 
the decree, libelant's proctor is entitled to but one docket fee. 

In Admiralty. On appeal from the clerk's taxation of costs. 

The original libel was fîled in "a case of négligent towage and col- 
lision." It set up a contract of towage, and averred that, while in 
the performance of said contract, the barge McDougall, by the mis- 
management or fault of the tug W. B. Castle, was brought into col- 
lision with the schooner Foster, and suffered damages, which libelant 
sought to recover. The answer admitted the towage contract, but 
averred that the collision was not the fault of the tug, but of the 
barge. A cross-libel wao filed on behalf of the tug, claiming to re- 
• cover for services in towing the barge from her port of departure to 
the place of the collision, and also for certain services rendered to the 
barge af ter the collision. The answer to the cross-libel averred that the 
towage claim ought not to be allowed against said barge, if at ail, 
otharwise than as a set-off to libelant's claim for damages by reason of 
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the collision set forth in the original libel. The only substantial ques- 
tion at issue between the parties concerned the négligence of the tug. 
A decree was entered in the district court, finding the tug in fault for 
the collision, and referring it to the clerk, who reported the damages- 
The clerk, in his computation of damages, allowed the cross-libelants 
the sum of $100 for the towage services rendered. A decree was 
rendered in favor of the original libelants for the différence between 
the damages claimed by them and the âmount so allowed cross-libel- 
ants. One appeal only was taken from this decree, and upon such 
appeal the decree of the district court was affirmed. In the taxation 
of costs in the circuit court, libelant claimed not only the usual proc- 
tor's fee upon a final decree, but also a proctor's fee upon the cross- 
libel. 

H. H. Swan, for libelant. 

F. H. Ganfield, for cross-libelants. 

Brown, J. Without expressing an opinion whether, in an ordi- 
nary case of libel and cross-libel for collision, the successful party 
would be entitled not only to a docket fee upon his libel, but another 
upon the cross-libel, it is entirely clear to ray mind that, in this case, 
the libelant is entitled to but one fee. Thèse cases were not only 
treated as one suit, but in the decrees rendered, both in the district 
and circuit courts, no mention is made whatever of the cross-libel for 
towage, The original libelant was allowed his claim for damages, 
less a part of the sum claimed by the cross-libelants for their serv- 
ices. This claim was settled between the parties at $100, and was 
deducted by the clerk from libelant's claim for damages. To this 
extent, at least, the cross-libelant was successful, and I cannot con- 
ceive upon what principle his adversary is entitled to a proctor's fee 
upon his libel. 

The clerk will proceed to tax the costs by allowing the libelant but 
a single fee. 
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